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It is alleged that junior doctors were subjected to ‘forced labour’ 
and ‘slave labour’ by being compelled to work 30-hour shifts and 
its dangers were identified.[1] The warnings and recommendations 
seem to have been ignored by the health authorities, except in the 
Western Cape where shifts have been reduced to 24 hours.[2] The 
fiancé of a woman who died as a result of a motor accident caused by 
a medical intern (who also died), who was tired because of working 
‘extraordinarily long hours’, was going to sue the Department of 
Health for her death. The Department of Health responded that it is 
‘thinking of reviewing the policy’.[3]  

Can the minister of health, provincial members of the executive 
council (MECs) responsible for health, or other public health officials 
be held directly liable for harm to patients, third parties or the 
junior doctors themselves, caused by impairment of junior doctors 
being compelled to work 30-hour shifts? Direct liability differs from 
vicarious liability as such officials can be sued personally,[4] and can 
be criminally charged or disciplined by the Health Professions Council 
of South Africa (HPCSA). In a civil claim they may also be subjected 
to vicarious liability in their representative capacity. Civil liability can 
be imposed, irrespective of fault on their part, where they are the 
employers, provided the junior doctors acted in the course and scope 
of their employment.[5] However, they cannot be charged personally 
with a crime or disciplined by the HPCSA if they were not at fault.

To decide whether public health administrators can be held 
directly liable for harm to patients, third parties and the junior doctors 
themselves, the following must be considered: 

Do 30-hour shifts cause impairment?
The HPCSA Handbook on Internship Training states that medical interns 
should not work continuously for more than 30 hours,[6] similar to the 

original limit of the US Accreditation Council for Graduate Medical 
Education (ACGME), which was widely criticised for putting medical 
interns and patients at risk of harm.[7] 

Studies on sleep deprivation and impaired performance by medical 
interns in the US show that: 
•	 after 24 hours of continuous wakefulness impairments in perfor

mance are similar to those induced by a blood alcohol level of 
0.10%[8] 

•	 medical interns working 24-hour shifts made 36% more serious 
medical errors and 460% more diagnostic errors than those 
working 16-hour or shorter shifts[9]

•	 those working 24-hour shifts also had a 61% chance of needlestick 
and other sharps injuries[10] 

•	 and the chances doubled of those working 24-hour shifts being 
involved in motor collisions on the way home from work.[11]  

The ACGME requirements have been amended so that the duty period 
of first-year medical interns does not exceed 16 hours and for other 
interns does not exceed 24 hours.[12] The dangers to medical interns 
and patients of the South African (SA) rule based on the criticisms of 
the earlier 30-hour ACGME requirements in the US have been drawn 
to the attention of the HPCSA, provincial MECs for health and the 
minister of health by petitions from junior doctors. They requested 
that there should be ‘an immediate 24-hour cap to all shifts with 
further review and reduction to 16 hours in future’.[13] 

Can junior doctors be compelled to work 
30-hour shifts? 
Junior doctors undertaking community service lack bargaining power 
because they are compelled to work 30-hour shifts, failing which 
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they cannot qualify to practise medicine in SA.[1] They must work up 
to 200 hours a month under the state’s commuted overtime policy 
and ‘overtime over 80 hours is unpaid’.[1]  Such practices violate the SA 
Constitution,[14]  which guarantees everyone, including junior doctors, 
the right to fair labour practices (section 23(1)) and freedom from 
forced labour (section 13).[1] 

The HPCSA rules make it unethical for doctors ‘to be exploited in 
any manner’,[15] and should a medical intern become impaired and 
possibly harm their patients, the HPCSA requires them to report 
this to their employer and also to ‘self-report’ their condition to the 
HPCSA.[16] The HPCSA defines impairment as: ‘a mental or physical 
condition which affects the competence, attitude, judgment or 
performance of professional acts by a registered practitioner’.[17] 

Employers should assist practitioners to alleviate their impairments 
so as not to threaten their own health, their patients or third parties, 
rather than to act punitively towards them. This approach is taken by 
the Health Committee of the HPCSA.[18] However, despite the HPCSA 
enjoining doctors to ‘self-report’ impairment, the HPCSA Handbook 
on Internship Training condones such possible impairment by stating 
that medical interns should not work continuously for more than 30 
hours.[6] This policy has apparently been reviewed.[2]

In medical emergencies junior doctors may be required to work extra-
long hours because the Constitution states that nobody may be refused 
emergency medical treatment.[19] However, medical interns cannot be 
regarded as working under emergency conditions continuously during 
their community service as this would amount to an unfair labour 
practice and forced labour in breach of the Constitution.[14] Public 
health officials justifying the working of 30-hour shifts by junior doctors 
as a response to a ‘permanent medical emergency’ would be unlikely to 
succeed in a court of law.

For public health administrators to be held legally liable for harm 
caused to patients, third parties and junior doctors through making 
them work 30-hour shifts, it must be shown that they: 
•	 were at fault 
•	 acted unlawfully 
•	 caused or contributed to the resulting harm 
•	 caused damage to the persons concerned. 

Where such administrators are state employees, the state may also be 
vicariously liable for their wrongful acts or omissions.[5]

Are public health officials at fault when 
requiring interns to work 30-hour shifts 
that may harm patients, third parties or 
the junior doctors themselves?
Considerable scientific evidence has demonstrated the dangers to 
the patients of medical interns, third parties and the junior doctors 
themselves, when they are required to work 30-hour shifts. Therefore 
public health officials should know, or foresee, that interns who 
work such shifts are likely to become impaired and may cause harm. 
Damages that can be claimed for such harm depends upon whether 
the fault of the public health officials concerned arises from intention 
or negligence.

Intention may be ‘actual’ or ‘eventual’. ‘Actual intention’ means that 
a person directs their will to cause the death of a particular person, 
knowing that their act is unlawful.[20] ‘Eventual intention’ means a 
person subjectively foresees that their conduct or omission may 

cause the death or injury of another person and reconcile themselves 
with this possibility (dolus eventualis).[21] Therefore if public health 
officials subjectively foresee that interns, who are required to work 
30-hour shifts would become impaired and are likely to harm patients 
or others, and reconcile themselves to this possibility, in law they will 
have had the ‘eventual intention’ to cause such harm.

Negligence is concerned with the conduct of a person measured 
objectively against the standard of whether a reasonable person in the 
same situation would have foreseen the likelihood of harm and taken 
steps to guard against it.[22] Therefore, if a reasonably competent public 
health official ought to have foreseen that medical interns working 
30-hour shifts are likely to harm patients or others and could have 
taken steps to guard against such harm e.g. by applying a 16 - 18-hour 
shift limit,[9] but fail to do so, they may be liable for negligence.

Where the dangers of medical interns harming their patients, 
third parties or themselves when working 30-hour shifts have been 
drawn to the attention of the minister of health, provincial MECs for 
health or hospital administrators,[13] all of them may be found to have 
‘actual’ or at least ‘eventual’ intention to harm patients by compelling 
impaired junior doctors to work long hours.

Do administrators who require interns to 
work 30-hour shifts act unlawfully?
Unlawfulness is an essential element for deciding whether a person is 
found guilty of a crime or civil wrong in situations where bodily harm 
or death has been caused to another person by their passive or active 
conduct.[23]  Before the Constitution was enacted, the common law 
test for unlawfulness was the ‘legal convictions of the community’.[22] 

The courts have held that the values of the Constitution, and 
not public opinion, should determine whether or not a person has 
acted unlawfully.[24] Legislative provisions may also be evidence of 
unlawfulness where certain conduct is prescribed by legislation 
and the provisions in the relevant statute have been breached by 
somebody.[25] Similarly, the ethical rules of the HPCSA may guide 
the courts in deciding whether the physician’s conduct should be 
considered as wrongful, although these are not binding on the courts.

The Constitution[14] is clear that everyone, including junior doctors,[1] 

has ‘the right to fair labour practices’ (section 23(1)) and not to be 
subjected to ‘forced labour’ (section 13). Everyone also has ‘the right 
to bodily and psychological integrity’ (section 12(2)) which applies to 
patients, third parties and the junior doctors. Studies have indicated 
that the bodily and psychological integrity of intern doctors forced to 
work for uninterrupted periods of wakefulness of 24 hours or more 
have been violated because they have experienced considerable 
increases in subcutaneous and sharps injuries,[10] and motor accidents 
when driving home after work,[11] resulting in injuries to themselves 
and third parties. Requiring interns to work uninterrupted for 24 
hours exponentially increases the risk of harm to patients by exposing 
them to diagnostic and serious medical errors.[9] This is unlawful and 
violates the Constitutional rights of patients. 

The National Health Act[26] states that health establishments ‘must 
implement measures to minimise … injury or damage to the person 
or property … of health personnel working at that establishment’ 
(section 20(3)(a)). Compelling junior doctors to work for periods of 24 
hours or longer could cause bodily and psychological injuries. Long 
hours may also cause damage to their property, e.g. where doctors 
have car accidents while driving home because they are not provided 
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with transport from, or housed near, their health establishment.[11] The 
failure to minimise such injury or damage to the person or property 
of intern doctors may be regarded as unlawful and a breach of the 
National Health Act. 

Has the conduct of healthcare 
administrators, who require interns to 
work 30-hour shifts, caused the harm to 
patients or other persons?
Does the conduct of the minister of health, provincial MECs for health 
or hospital administrators, who require junior doctors to work for 30 
hours ‘cause’ the injury or damage suffered by patients, third parties 
or the doctors themselves? ‘Causation’ refers to an act or omission that 
causes or accelerates the harm suffered by another person.[27] Any per
son who contributes to the harm suffered by another is regarded as 
having caused that harm.[28] Where more than one person contributes 
to the harm suffered by a person, each concerned may be regarded as 
a joint wrongdoer.[29] Causation must be both ‘factual’ and ‘legal’ for an 
alleged wrongdoer to be held liable.

‘But for’ test for factual causation
The test for factual causation is ‘but for’ the wrongful act or omission 
of the person concerned, the injured person would not have suffered 
injury.[30] For instance, can it be said that ‘but for’ the fact that a junior 
doctor had to work a 30-hour shift and was tired she would not have 
injured herself or a patient, or crashed her motor car injuring or killing 
others? If the answer is ‘yes’ the persons responsible for compelling 
the junior doctor to work such long hours have factually caused or 
contributed to the injuries and damage that resulted. If the factual 
causation test is affirmed, it must then be decided whether the alleged 
wrongdoers have legally caused the injuries or damage. The traditional 
tests are the ‘foreseeability’ and ‘direct consequences’ tests, although 
the courts have recently adopted a more comprehensive ‘flexible’ test.

‘Foreseeability’ test for legal causation
The foreseeability test requires the alleged wrongdoer to have reason
ably foreseen the likelihood of the harm to the injured person.[30]

Should a reasonable person in the position of the alleged wrongdoer 
have foreseen the likelihood of harm and taken steps to avoid it?[22] 

The wrongdoer need only foresee the likelihood and general nature 
of the harm, and not its extent.[31,32] 

When harm is caused to patients or third parties by junior doctors 
the test is whether a reasonable minister of health, MEC for health 
or other public health official should have foreseen the likelihood of 
such harm being caused when compelled by them to work 30-hour 
shifts, and whether they could have taken steps against the harm 
occurring. Because the minister of health, MECs for health and other 
public health officials had been warned about these dangers,[13] 
they were, or ought to have been, aware of them and have foreseen 
their consequences. They were also advised that the dangerous 
consequences for patients, third parties and junior doctors could 
be reduced by limiting intern shifts to 24 hours, and eliminated by 
reducing shifts to 16 hours.[13] Therefore, the conduct of the minister 
of health, the MECs for health and other public officials in failing to 
prevent the harmful consequences they were warned about, satisfies 
the foreseeability test for legal causation.

‘Direct consequences’ test for legal causation
The direct consequences test states that wrongdoers are liable for 
the consequences of their unlawful acts unless there was a ‘new 
intervening act’ (novus actus interveniens) between the wrongdoer’s 
original act and the plaintiffs harm.[33] The novus actus principle, 
however, cannot apply when the likelihood of harm to some other 
person is a ‘risk inherent’ in the conduct of the alleged wrongdoer.[33] 

When applying the direct consequences test to harm caused by 
junior doctors to their patients, other persons and themselves, the 
injured persons must prove that the doctor’s conduct at the time was 
a risk inherent in the situation and not a new intervening act. Medical 
interns who have been exposed to over 24 hours of wakefulness: 
have the same performance levels as a person under the influence of 
alcohol,[8] making them dangerous when dealing with patients and 
driving home;[10] make considerably more serious medical errors and 
exponentially more diagnostic errors than those working 16-hour 
or shorter shifts,[9] posing a danger to patients; and have a greatly 
increased chance of needlestick and other sharps injuries,[10] thus 
endangering themselves. Harm to patients, third parties and junior 
doctors themselves is a risk inherent in the situation and a direct 
consequence of the minister of health, provincial MECs for health 
and other public health officials concerned compelling such doctors 
to work 30-hour shifts.

‘Flexible’ test for legal causation
The flexible test initially considered whether there is ‘a sufficiently 
close connection’ between the wrongdoer’s conduct and its con
sequences,[34] taking into account policy considerations and factors 
such as reasonableness, fairness and justice.[35] Subsequently it was 
refined to be ‘a flexible one in which factors such as reasonable 
foreseeability, directness, the absence or presence of a novus actus 
interveniens, legal policy, reasonability, fairness and justice all play 
their part’.[36] 

When the flexible test is applied to junior doctors who are required 
to work 30-hour shifts, it is clear that the foreseeability and ‘direct con
sequence’ tests are satisfied. Furthermore, ‘legal policy, reasonability, 
fairness and justice’ demand that the minister of health, provincial 
MECs for health and other public health officials do not expose junior 
doctors to situations that violate their constitutional rights[14] to bodily 
and psychological integrity (section 12(2)), fair labour practices, (section 
23(1)) and freedom from forced labour (section 13), and the rights of 
patients and third parties to ‘bodily and psychological integrity’.

Is there contributory fault by junior 
doctors who continue working 30-hour 
shifts when knowing that they are 
impaired?
Contributory fault arises where persons suing others have contributed 
to the harm suffered by them through their own negligent or 
intentional conduct.[36] Junior doctors have limited bargaining power 
regarding compulsory community service. However, community 
service does not exempt them from the ethical rules of their profession 
and their legal responsibilities towards their patients. Despite the 
anomalous condoning of 30-hour shifts by the HPCSA Handbook on 
Internship Training,[6] the rules of the HPCSA require doctors not to 
allow themselves ‘to be exploited in any manner’[15] and to ‘self-report’ 
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any impairments that may prevent them carrying out their duties in a 
professional manner.[15] The rules must be followed as they carry more 
weight than the Handbook, which is merely a guide.

Where junior doctors feel that they are exhausted and impaired 
because of long working hours they should report this to their line 
managers and request to be relieved of their duties. However, such 
doctors often may ‘have no awareness of their limitations’.[37]  Medical 
emergencies may require them to assist as nobody may be refused 
emergency medical treatment in terms of the Constitution[14] (section 
27(3)). In non-emergencies where line managers threaten medical 
interns with disciplinary action if they leave, they should inform them 
that they must report their impairment and their compulsion to work 
despite this to the HPCSA.[16] Line managers who are registered with 
the HPCSA may be disciplined for unprofessional conduct by causing 
junior doctors to continue working long hours in non-emergency 
situations while they are impaired, and exposing patients, third 
parties and the doctors themselves to harm. 

Except in emergencies, junior doctors who work long hours, 
knowing that they are impaired and do not inform their line mana
gers, may be found guilty of contributory negligence. They could be 
cited as joint wrongdoers[29] if patients or third parties are harmed 
as a result. If medical interns do not notify their line managers of 
their known impairment, their line managers would not be directly 
at fault but could be held vicariously liable for the wrongful acts 
of the junior doctors.[5] Vicarious liability is imposed on employers 
irrespective of fault by them where their employees negligently or 
intentionally harm others while acting within the course and scope of 
their employment – even if it is against the employers’ instructions.[5]

Is the damage suffered by patients, third 
parties or junior doctors themselves, 
arising from 30-hour shifts prescribed by 
public health officials, actionable?
Where someone intentionally harms another person, causing physi
cal or psychological injury, that person may recover damages for pain 
and suffering,[38] loss of amenities of life[39] and past monetary losses 
such as lost earnings, medical expenses, and prospective losses such 
as loss of future earning capacity and future medical expenses.[40]  If a 
breadwinner is killed, the dependents may claim for loss of support.[41] 
Where the wrongdoer acted intentionally, the injured parties may also 
claim sentimental damages to obtain ‘satisfaction’ for violations of their 
personality rights such as their dignity,[42] reputation[43] or privacy.[44] 

A person harmed physically or psychologically through negligence 
may claim damages for pain and suffering, loss of amenities of life, and 
past and prospective monetary losses, but not sentimental damages.[45] 
However, injured persons may recover for ‘emotional shock’ if they can 
show that they have suffered a psychiatric illness that requires treat
ment as a result of the harmful act, e.g. where a parent sees his or her 
child killed by a motor car[22] or a ‘live-in fiancée’ witnesses an accident in 
which her fiancé was injured.[46] The courts have also awarded damages 
for emotional shock in ‘hearsay’ situations where the trauma arises from 
a report of a tragic event, e.g. a report of a death of a person’s child.[47] 

The test is whether the nature of the harm, viz. ‘psychological harm’, is 
reasonably foreseeable.[22]

Where junior doctors negligently injure or cause the deaths of patients 
or third parties or severely injure themselves because they have been 
compelled to work 30-hour shifts while impaired, the public health officials 

requiring them to do so will be liable to pay damages to the relevant 
parties. The nature of the damages, which the injured parties may claim, 
depends on whether the officials acted intentionally or negligently. 

Can the defence of ‘obedience to orders’ 
be raised by public health administrators 
who are directed by the minister of health 
or provincial MECs for health to compel 
junior doctors to work 30-hour shifts, and 
can such a defence be relied on by junior 
doctors who work in such shifts?
State officials and employees are generally personally liable for 
wrongful acts committed by them and cannot rely on being ordered 
to carry out unlawful acts by their superiors.[48] However, an exception 
could be when state officials or employees act under ‘duress’ which 
would justify ‘the defence of necessity in the form of compulsion’,[49] 
because they are not acting from their own free will. The defence of 
necessity can be used when a person breaks the law to prevent death 
or serious bodily injury, e.g. operating on a person without consent in 
an emergency,[50] but in criminal cases not out of ‘economic necessity’, 
e.g. where people fear loss of their employment.[51]

In civil cases, the situation is different where a person is threatened 
with the loss of their employment (which can be rectified by 
obtaining another job) and their professional licence. An unjustified 
threat to prevent a person from practising their chosen profession 
violates their right in the Constitution[14] to ‘choose their trade, 
occupation or profession freely’(section 22), and can also be regarded 
as ‘duress’. Therefore, being forced to work under conditions resulting 
in the continuous threat of deprivation of the right to choose one’s 
profession freely should qualify as ‘necessity in the form of com
pulsion’.[49]

However, public health officials who obey the unlawful orders of 
their superiors cannot rely on the defence of ‘obedience to orders’ 
if they carry them out because of fear of losing their livelihood by 
not complying.[52] An unlawful order would require such officials to 
compel junior doctors to work 30-hour shifts in non-emergencies 
which cause them to become impaired. In such situations, public 
health officials who implement orders from the minister of health 
or the provincial MECs for health to impose 30-hour shifts on junior 
doctors, which result in impairment cannot raise the defence of 
‘obedience to orders’. Superior officials who issue such orders will also 
be directly liable as joint wrongdoers.[29]

Junior doctors who know that they are impaired,[36] and do not 
report this to their line managers or the HPCSA because of fear 
of losing the right to practice in SA, can rely on the defence of 
‘obedience to orders’ because they were subjected to duress.[49]
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