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EDITORIAL

This 9™ volume is the second issue since the corona virus pandemic began. We extend a
very warm welcome to our authors and readers. The pandemic rages on and researchers round the
globe are doing various investigations related to it. We made a call for papers in 2019 and
published in June 2020. Right after that, we made another call in August 2020. We are just lucky
to maintain our minimum target of one publication per year (12-month intervals). We are grateful

that God is helping us to hang in there.

Our call for papers for the current issue (Volume 9) had the theme, the Global impact of

The Corona Virus Disease on Education.

Once again, our first article of Volume 9 is written by Inaku Egere, who responded
specifically to our call for papers on the corona virus. Egere investigated mobile-learning (M—
Learning) of undergraduate students in private universities in Nigeria during the COVID-19
pandemic lockdown. According to him, COVID-19 protocols caused a paradigm shift of
pedagogy. To evaluate students’ performance based on the shift of the learning pedagogy from
face to face (F2F) to m-learning, a non-experimental quantitative design was used. A questionnaire
was used to gather data from undergraduate students of the Faculty of Education, Veritas
University Abuja and the Faculty of Arts and Social Sciences, Catholic Institute of West Africa
Port Harcourt, Nigeria. The sample of 233 was derived from a total population of 560 students.
Data analysis revealed that, m-learning improved students’ performance. To get even better results
the study recommended the embellishment of ICT hubs with e-learning facilities throughout

Nigeria.
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The second article of Volume 9 was authored by Abdulai and Diedong, who examined
service quality and customer satisfaction of Mobile Telecom services in Tamale Metropolis in
Northern Ghana. The study employed a mixed method research design. The sample size for the
study was 401 respondents. Data was sourced from key informant interviews, questionnaires and
focus group discussions. The results showed that customers perceived service quality and
satisfaction differently. While most Vodafone customers were satisfied with their service,
customers of MTN were dissatisfied. The study concluded that some aspects of the operations of
both MTN and Vodafone networks require improvement. Service providers need to improve

service quality.

The third and final article of the ICT section was conducted by George.

George, Rahman and Ofori believe that since the development of digital media technology,
students have embraced the use of Information and Communication Technology (ICT) creativity.
However, most of the students have challenges in the use of ICT and this has a negative impact on
the pedagogy of creativity in education. To address this issue George sets out to investigate the
challenges of using ICT in the creative process. This qualitative approach, a purposive sampling
method used a sample of 150 students from the Communication Design Programme. The
Statistical Package for Social Sciences (SPSS) was used to analyze the data. The results indicated
that most of students lacked competence in using ICT on creativity. It is recommended that

students are taught how to develop new concepts and ideas for creativity.

In the Pedagogy subsection, Nabie investigated the interactions of Circuit Supervisors
(CSs) with basic school teachers in Ghana. The objective of these interactions was to facilitate the

effective teaching of mathematics. The participants of the study were 55 basic school teachers (43
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males 21 females). A 20-item anonymous questionnaire was used to gather data regarding CSs
activities in the schools of participants. The data were descriptively analysed. The results showed
that the feedback provided by CSs, which was intended to support instructional delivery was “at
variance with mathematics teacher needs for effective practice and contrary to curriculum
recommendations.” The researcher suggested a qualitative study involving the CSs to generate
further data to analyse with a view?2 to address the challenge of effective mathematics instruction

at basic schools in Ghana.

Adiyiah, Dieudonne and Ameyaw investigated the effect of teachers’ self-efficacy on
students’ performance. They asserted that lately, data on Senior High students’ Biology
performance had been on serious decline nationwide. They therefore set out to examine the effect
of teachers’ self-efficacy on students’ motivation and performance in biology. Six teachers and
one hundred and twenty students from two Senior High schools in the Ashanti Mampong
municipality of Ghana were the participants. The data collection involved the use of three
instruments namely teacher self-efficacy questionnaire, students’ motivation questionnaire and
photosynthesis achievement test items. The results were analysed using Pearson product-moment
correlation and one-way ANOVA. The findings revealed that teacher’s self-efficacy motivated

students and resulted in better academic performance in biology.

These authors conducted a quasi-experimental study using concept mapping and its
closeness indices assessment scheme as an alternative learning and assessment strategy. This was
necessitated by prevailing inefficient rote learning technique, which could not help students to
understand concepts and perform well in biology. A sample of students in the Ashanti Region of
Ghana participated in the study. Data collection involved the use of an interactive 5-Es

constructivist instructional model delivery, regularly using closeness indices scores and students’
Xi
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performance test scores in photosynthesis. Analysis was done via one-way Anova statistical tool
of SPSS version 21 software. The findings indicated that regular use of closeness indices
assessment strategy positively influenced students learning outcomes. Specifically, it promoted
their critical thinking and enhanced their conceptual understanding, which resulted in improved

academic performance in photosynthesis among participating students of different abilities.

African Studies is the final section of IJOPPIE Vol 9. Dseagu’s article on folktales starts
the section. Dseagu’s paper takes exception to Bascom’s (1965) definition of African folktales as
fiction that is not taken seriously in traditional societies in contrast to legends and myths. The paper
adduces evidence to support the assertion that Bascom’s (1965) view of African folktales is
“unsustainable”. It further asserts that Bascom’s definition of folktales had been “discredited long

ago”. The paper therefore calls on African educators to discard Bascom’s (1965) “fallacious”

views on African folktales.

Next, under African Studies is Zuure’s article on legal systems.

The study examined similarities and differences between the traditional court in Kongo
and the modern state-court operating in the area. Additionally, the study explored the prospects
of the traditional court in conflict resolution. This qualitative study used the case study design.
Sixteen participants were purposively and conveniently sampled and interviewed for data. The
findings revealed that the Kongo traditional court and the modern state court had similarities and
differences in their approach to conflict resolution. It was also revealed that the Kongo indigenous
mechanism to conflict resolution had great prospects. It was therefore, recommended that the two
court systems in the area should collaborate for more effective conflict resolution, leading to a

more peaceful and harmonious life.

Xii
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In the third article under African Studies, Zuuri examined the influence of Livelihood
Empowerment Against Poverty (LEAP) on household food consumption, access to health services,
and children’s school attendance of persons with disabilities in the Effutu Municipality in the
Central Region of Ghana. The study adopted the qualitative research approach. A sample of thirty-
four persons was purposively and conveniently selected to participate in the study. A semi-
structured interview guide was used to gather data. The findings revealed that the LEAP
programme had a positive influence on household food consumption, access to healthcare, and
children’s school attendance among PWD beneficiaries in the Effutu Municipality. Zuuri

recommended that the programme be regularly reviewed to ensure that it achieves its goals.

Editor — in — Chief

September, 2021
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LEGAL PLURALISM AND CONFLICT RESOLUTION IN THE KONGO

TRADITIONAL AREA OF GHANA

By

David Naya Zuure

Centre for African Studies

University of Education, Winneba

davidsonzuurichO1@yahoo.com

ABSTRACT

Many societies in Africa recognize legal plurality as colonization led to the introduction and
institution of western legal system along already existing indigenous legal mechanisms based on
culture and tradition. This paper examined some similarities and differences the traditional court
in Kongo has with the modern state-court. The paper also explored the prospects of the traditional
court in conflict resolution in an era of modernity and religious proliferation. It was a qualitative
study which used the case study design. The chief, four elders to his council of elders, two staff of
the state court and eight community members of Kongo were purposively and conveniently
sampled and interviewed for data. It emerged that both the Kongo traditional court and modern
state court have similarities and differences relative to procedures and focus when it comes to
conflict resolution. It was also revealed that the Kongo indigenous mechanism to conflict
resolution has great prospects into the future. It was, therefore, recommended that the two court

systems in the area should collaborate to leverage on each’s strengths and augment each other to

164
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provide opportunities for the people in the area to resolve their cases and have peaceful and

harmonious life.

Key Words: Conflict, Court, Difference, Similarities, Resolution, Indigenous

INTRODUCTION

African societies are faced with different forms of conflict, hence, the establishment of
strong political institutions is essentially a proper response to dealing with conflicts. Before the
arrival of the Colonial Masters, Africans had their own approaches to dealing with conflicts based
on their cultural heritage. However, with the arrival of the Colonial Masters, the Western court
system fashioned along the European culture was introduced to Africans including the people of
Kongo, Ghana. After independence, the African states have strived to preserve their cultural
heritage reflected in their customary law and institutions, and at the same time, attempted to
function as modern constitutional states (Hinz, 2017) by applying the western court in resolving
disputes. As a result, the Constitutions of many of these African states, have recognize legal
pluralism in their states by preserving a role for customary law alongside the modern legal system.
The colonial experience has therefore, significantly established legal pluralism in African
societies. Ige (2015) defines legal pluralism as the existence of multiple legal systems within one
geographical area. Odinkalu (2005) on his part, says a justice system is plural when it draws the

rules and institutions of its laws from two or more normative traditions.

In the Kongo traditional area in Ghana, the traditional court exists along with the state-
owned court system. The traditional court has existed since time immemorial in the area and is

administered by the chief together with his council of elders in accordance with the culture of the
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people. The traditional court is administered by the chief and elders because, they are considered
as people who are well vest with the culture and customary law of the area and more importantly,
people with integrity (Zuure, Benson, & Achanso, 2020). The western courts are however manned
by professionals who are trained, employed and paid by the state to resolve conflicts of people
using the law through prescribed procedures and processes (Zuure, Benson, & Achanso, 2020).
They are largely located in urban centres which somehow are unable to deliver justice to

individuals and communities of rural nature (Kerrigan, Mckay, Kristiansen, & Mundt, 2012).

At the international level, the traditional court is recognized under the United Nations
Declaration on the Rights of Indigenous People (UNDRIP, 2007). This instrument recognizes the
rights of the indigenous people. It further stipulates that the rights of the indigenous people be
determined in line with their own decision-making institutions and customary law (Article, 26).
The Republican Constitution of Ghana (1992) guarantees the institution of chieftaincy, together
with its traditional councils as established by customary law and usage (Article 270), and the
Chieftaincy Act, 2008 (Act 759) empowers the chief with his elders to arbitrate on disputes

(Section 30).

This work examined the phenomenon of legal pluralism in Kongo in the Upper East
Region of Ghana. This was done by examining the similarities and differences with the application
of the Kongo traditional court and the state court systems in resolving conflicts. It further explored

the prospects of the traditional court of the area in an era of modernization.
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LITERATURE REVIEW

The literature review covered a critical analysis of previous studies and academic works

on traditional justice in Africa and the state court in Ghana.

Nature of Traditional Justice System in Africa

Traditional courts in exist in Africa communities and have been applied in managing
conflicts over a long period of time. This institution is passed from generation to generation with
a deep connection to the culture of the people, hence, these courts are culture-specific dispute
resolution mechanisms. Hunter (2011) contend that traditional justice system in Africa enhances

access to justice especially by people who are excluded from formal justice system.

The chieftaincy institution which administer the traditional court in Kongo and many other
African societies in the view of Owusu-Mensah & Osew (2015), is the most enduring political
institution in history of Ghana. Marfo & Musah (2018) contend that the chieftaincy institution play
a very significant and critical role in the administration of justice in modern Ghana. According to
Pimentel (2010), traditional justice systems enjoy increasing acceptance by the people even in
modern time as a result of the fact that, they are home-grown, culturally-appropriate, operate on
minimal resources, and are easily acceptable by the communities they serve. Hence, they provide
access to justice to people in rural areas, the poor and illiterates, and also, they provide restorative

justice (Kariuki, 2013).

Traditional justice system are deeply and significantly rooted in the customary laws of
Africa and for that matter reflect the norms and values of the African people (Kariuki, 2015). In

the words of Stich (2014), traditional justice systems such as the traditional court in Kongo, work
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based on cooperation, social obligation, strong group coherence, social conformity,
communitarism, and consensus-based decision-making. Their procedure involves conciliatory
dialogue, admission of wrongdoing, compensatory concessions, and a ritual commensality

(McWilliam, 2007).

Elements of Traditional Justice Systems in Africa

Traditional justice systems take slightly different forms in different societies in Africa,
nonetheless, they share some common elements. The first element is that, they are anchored on the
culture of the people. Traditional justice in every society reflects the cultural values, norms, and
beliefs of that society. This makes them to have a general acceptance by the people in the
community. This further ensures legitimacy of these systems and leads to acceptance of decisions

made through them.

Another element of traditional justice system is the general attribute of Africans respecting
elders and fellow human beings. Traditional courts are manned by elders in societies and the value
of humanity is always emphasized. Throughout the processes with traditional courts, ones sees the
appreciation of traditional African value of respect for humanity, elderly, and the environment
embedded in the system. The elderly are considered people with wisdom and experiences, hence,

they admonitions are taken seriously.

Again, traditional justice system in Africa share the element of the belief in the
participation of the ancestor in the process of conflict resolution. Adeyinka & Lateef (2014)
indicate that with traditional justice systems, ancestral powers, charms, and superstition play a

significant role in the conflict resolution and prevention in societies in Africa.
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Furthermore, the desire for the truth and social harmony as well as peaceful co-existence
is another element of traditional justice system in Africa. Through the stages of conflict resolution
with traditional justice systems, focus is always of unearthing the truth and achieving amicable
resolution towards peaceful life in societies. Unlike the western system of conflict resolution where
a determination is usually made on who is right and who is wrong, traditional justice systems in
Africa always seek to establish the truth, restore relationship, and ensure cordial living among

disputants.

The Court System in Ghana

At the apex of the court system in Ghana is the Supreme Court, the highest court of the
land which also doubles as the Constitutional Court. Immediately below the Supreme Court is the
Court of Appeal and below the Court of Appeal is the High Court. Regional Tribunals, roughly
equivalent to the High Court, have been introduced into the formal court system under the 1992
Constitution and have concurrent jurisdiction with the High Court in criminal matters. Together,
these four courts constitute the Superior Courts of Judicature in Ghana. Below the High Court are
the Circuit Courts and the District Courts whose jurisdictions are limited to particular geographical
areas and which adjudicate minor civil claims (with a monetary cap) and minor criminal offences

(Republican Constitution of Ghana, 1992).

Civil Procedure in Ghana’s High Court

Civil procedure in the High Court involves a number of key steps. These steps may in turn
be neatly categorized into four stages, namely: the pre-trial stage; trial and judgment stage; the

execution of judgment stage; and the review/appellate stage. In a work by the Ghana Judicial
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Service and World Bank (2010) entitled “Uses and Users of Justice in Africa: The Case of Ghana’s
Specialised Courts” the team indicated that the pre-trial stage involves the issuing of a Writ of
Summons and a Statement of Claim by the plaintiff, followed by the service of these the Writ of
Summons on the defendant personally, by substituted service, or by service out of the jurisdiction.
Next is the entry of appearance within eight days of service by the defendant either in person or

through a solicitor.

Filing of a statement of defense, with or without a counterclaim, by the defendant within
fourteen days after the eight days for the entry of appearance. There is also the optional filing of a
reply to the statement of defence of the defendant and/or a defence to any counterclaim of the
defendant. Closure of pleadings at the expiration of seven days after service of the reply, or where
there is no reply but only a defense to a counterclaim, the pleadings close seven days after service
of the defense to the counterclaim, or where there is no reply or a defense to counterclaim served,
then pleadings close at the expiration of seven days after service of the defense. Within one month
after the close of pleadings, the plaintiff files an application for directions. The purpose of this
procedure is to enable the Court to consider the preparations for trial, so that all matters which
have not already been dealt with may be dealt with and directions may be given as to the future
course of the action as appear best to secure the just, expeditious and inexpensive disposal of the
case. In practice, the main outcome of this process is an agreement between the parties as to the
main issues that will go to trial. The final step is the hearing and determination of the application

for directions, and this concludes the pre-trial stage.

The trial and judgment stage comes after the pre-trial stage. This stage mainly involves the

submission of evidence to the court, oral, written or otherwise. The practice is that evidence is
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provided by witnesses through examination-in-chief, cross-examination and re-examination. This
is a significant source of delay. First, in the unautomated courts, and in instances of power outages
and equipment failure in the automated courts, all of the evidence given during examination-in-
chief, cross-examination and re-examination is taken in longhand. Again, a case may only proceed
when the witnesses and the lawyers or parties who may examine, cross-examine and re-examine
the witnesses are present. In many cases, the absence of anyone of them leads to an adjournment
of the case. After all the necessary evidence is taken, the various parties to the case sum-up the
evidence, applying the relevant law to the facts as established. A date is then fixed for judgment,
which date is supposed to be no more than six weeks after the close of the case, according to the
Rules of Court. In many cases, this six weeks period is exceeded by several months (Ghana Judicial

Service and World Bank, 2010).

A judgment needs to be entered in court before it is executed. The Entry of Judgment is a
notice that is filed in court by the winning party and served on the other party(ies) to the effect that
judgment has been given in her favour and stating the terms of the judgment. Sometimes a
judgment requires further actions to be taken in order for it to be effective. This may involve the
possession or repossession of property, the seizure of funds, the surrender and/or cancellation of
documents and so forth. These processes are called the execution of the judgment. The process of
executing a judgment can cause delays. Where a party appeals a judgment, an application may be
brought in the High Court, and if unsuccessful, in the Court of Appeal, to stay execution of the
judgment. Once this is granted, the execution of the judgment must await the determination of the

appeal (Ghana Judicial Service and World Bank, 2010).
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The final stage of civil procedure in the High Court according to a report by Ghana Judicial
Service and World Bank (2010) is the review/appellate stage. A party may bring an application in
the High Court for a review of the judgment of the Court. A party may also appeal the decision of
the High Court to the Court of Appeal. A further appeal lies from the Court of Appeal to the
Supreme Court. These review/appeal avenues also cause a lot of delay. The major cause of delay
is the processing of the record of appeal. This involves the agreement between the parties as to
which of the documentation in the case may be transmitted to the Court of Appeal; the assemblage
and production of at least five copies of all the documentation agreed to by the parties (which
usually runs into hundreds of pages); the payment of the cost of production of the documentation
(which usually runs into hundreds of US dollars); the provision of security against costs of the trial
by the appellant; and the transmission of the record to the Court of Appeal. These processes
sometimes run into years, especially when parties are unable to secure the relatively huge sums to
pay for the production of the record or provide security against the costs of the trial. Delays are
also caused when equipment at the court registry are unavailable or malfunction or when there are
many appeals pending and one has to go to the back of the queue. In the case of appeals to the
Supreme Court, the documentation is larger and the number of copies to be produced is usually
twelve. A party who is dissatisfied with the decision of the Supreme Court may apply to that Court

for a review of its decision.
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METHODOLOGY

This part presents the methodology employed for the study.

Research Paradigm

This study adopted the qualitative approach in an attempt to gather in-depth information to
explore the nature of legal pluralism in order to understand how the Kongo traditional court is
similar to, and different from, the modern court system, as well as the prospects of the traditional
court into the future. According to Creswell (2018), qualitative research is “the use of
interpretative/theoretical frameworks that inform the study of research problems addressing the
meaning individuals or groups ascribe to a social or human problem” (p. 44). In the view of Babbie
(2004), “qualitative field research enables researchers to observe social life in its natural habitat:
to go where the action is and watch” (p. 281). This approach allowed me to engage and interact
with the participants in their own language. As a result, the respondents were immensely involved
in the research process (Bryman, 2004). Ultimately, | was able to gather expository information
and interpret the views of the stakeholders about the two courts in the area for the resolution of

conflicts using words rather than numbers.

Research Design

The case study design was used to conduct the study. This refers to “a kind of research that
concentrates on one thing, looking at it in detail, not seeking to generalize from it” (Thomas, 2011,
p. 1). The use of the case study research design enhanced understanding of the problem under
study. With this design | was able to explore how the Kongo traditional court relates with the

modern state court system through detailed and in-depth collection of relevant data. Case studies
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facilitate the better understanding of complex issues (Creswell, 2018). This design was meant to

ensure that results of the study were of a high quality.

Sources of Data

Two main sources of data were used for the study. This comprised secondary and primary
data. The secondary data consisted of sources such as the United Nations Declaration on the Rights
of Indigenous People (UNDRIP, 2007), Republican Constitution of Ghana (1992), and the
Chieftaincy Act, 2008 (Act 759), journal articles, and books relevant to the objectives of the study.
The primary data used for the study was information from key informant interviews with chief,

elders, and selected adult residents in the Kongo area.

Sample and Sampling Technique

The population for the study was all adults in the Kongo traditional area who had a good
understanding of the two courts. However, the chief and four elders, two staff of the state court,
and eight residents in the area were selected for the study. In all fifteen (15) persons were involved
in the study. The purposive and convenient sampling techniques were used to select the key
informants for the study. These techniques enabled the researcher to select these respondents with

in-depth knowledge and understanding of the two courts.

The Kongo traditional court was purposively selected for the study because the chief who
is the head of the main actors with the traditional court had formal education and work experience
form the modern state court. The four elders were equally considered relevant to the study because,
they work closely with the chief in the traditional court to resolve cases, hence, were conveniently
selected for the study. Two staff of the state court and eight residents in the area were also
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conveniently selected for the study. Together, the chief, elders, residents, and court staff were
considered the appropriate people to share informed views on the similarities and differences with

the two courts as well as the prospects of the traditional court which they administer in the area.

Instrumentation

Semi-structured interview and focused group discussion were employed to gather data for
the study. The instrument of semi-structured interview guide was deployed to gather the relevant
data needed from the chief, elders, and staff of the state court for the study. Silverman (2007)
describes interview as a conversation in which an interviewer aims at acquiring information from
an interviewee. As a result, the interview sessions with the chief, elders, and staff of the state court
granted them convenient opportunities for them to express their knowledge, ideas, opinions and
experiences with the two court systems. The obtained data from the participants was analyzed

using the interpretive method along derived themes based on the research questions.

The focus group discussion was conducted with selected residents of the Kongo area on
the similarities and differences with the two courts and the prospects with the traditional court.
The discussion at the focused group meetings enabled me to interview relevant stakeholders who

were employing both courts for the resolution of their conflicts.

Data Collection Procedure

Semi-structured interview guide was used to gather data from the chief, elders, court staff
and residents. Each of these participants decided on the convenient date, time and venue for the

interview sessions with them. At the meeting with each of them, they were briefed on the focus of
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the study. They were assured that the information from them was for purely academic purpose.

Subsequently, they were admonished to be frank with their responses.

The questions were asked to them one after the other. They were given enough time to
think through the questions before providing responses. The questions were opened ended, hence,
follow-up questions were asked for clarifications and details in responses. The responses were
captured with a recording device. Permission was sought from them before the recording of their
responses. | also took notes in my jotter. This was to enable me make reference to what the
interviewees have said in later time. They were assured that their responses would be treated
anonymously. At the same time, they were told they could withdraw from the interview at any
time they felt uncomfortable and unwilling to continue. All persons sampled for the study agreed
and were part of the interview sessions from the start to end. When the interview sessions were

over, interviewees were thanked for their time, ideas, and information provided for the study.

The focused-group discussion was held with five of the selected residents. Similarly,
convenient date was agreed by the five selected residents for the focused group discussionn. The
discussion guide was used to facilitate the process. The participants were also assured of the use
of the information from them for academic purpose only. Some guidelines or rules for the
discussion were outlined such as only one person speaks at a time. About three hours were spent

with the respondents.

The interview and focused-group discussion data were later transcribed in details. This was
followed by content analysis. This was done along themes that were derived from the research

objectives. As a result, responses to questions on the various themes were analysed under their
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respective themes. Convergent and divergent responses to questions under the various themes were

highlighted and analysed.

DISCUSSION AND FINDINGS

The findings are presented and discussed under three sub-themes namely the similarities,

differences and prospects.

Similarities with the Kongo Traditional Court and the Modern State Court System in Ghana

The study revealed that there are some similarities with the Kongo traditional court and the
modern state court system which are deployed in resolving conflicts. Some of these similarities
include; filing or registration of cases, service of summon/writs, open hearing of cases, a panel of
arbitrators, evidence taking, adjournment of the hearing, witnesses appearance, and sanctioning or

fining the guilty person.

With both approaches, cases to be heard are filed by a complainant. With the modern state
court system, the filing of the case is done through the Court Registrar. Every court in Ghana has
a registry which is headed by a Registrar. The Registrar is responsible for keeping the official
records of the court and issuing out the orders of the courts. In the performance of these
administrative duties of the court, the Registrar is assisted by a number of subordinate staff who
performs duties on his behalf. The subordinate staff of a registry includes the court clerks, cashiers,
recorders, interpreters, bailiffs, messengers, etc. Some of these subordinate staff functions mainly
in the registry, while others function in the court during court sittings to facilitate the trial process.
With the Kongo traditional court, anyone desiring for his or her case to be processed at the palace

has to first report the case to an elder of the palace. The chief of Kongo has a council of elders
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with whom he administers the community. A complainant has to find one of the elders and express
interest in having his or her case heard at the palace. The said elder will then make a formal report
to the chief on behave of the complainant. The chief then asks the elder to come with the

complainant to register or file the case. This was expressed by the Chief as follows:

A case cannot be reported directly to me the chief, and so, is first reported to an
elder. The elder then comes to inform me in private about the request of the person.
After the elder reports the case to me, | will ask the elder to come with the
complainant to the palace for the case to be reported to the chief officially. When
the elder and the complainant appear at the palace, the complainant is given the
opportunity to make a report of his or her case with either an amount of money or

an animal as the filing fee [Chief of Kongo].

The second similarity with the two courts is the service of writ of summon. After a
complainant or plaintiff has filed a case, service of writ of summon is carried out with both courts.
With the state court system, most cases are commenced by issuing a Writ of Summon in Ghana.
A Writ is a formal document by which the Chief Justice informs a defendant that an action has
been commenced against him or her by the named plaintiff and commands the defendant to ‘cause
an appearance to be entered’ within eight (8) days if he or she wishes to dispute the plaintiff’s
claim otherwise judgment may be given against him or her in his or her absence and without further
notice. The writ states the name and address of the plaintiff and the name and address of the

defendant. It must be endorsed with a statement of claim. According to one of the Elders:

There is a person charged with the responsibility of running errands in the palace.

After a case is received, this person is sent to go and issue summon to the defendant
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to appear at the palace. The errand person is usually required to meet an elderly
person in the defendant’s family to call the defendant and also witness the issuance
of summon to the defendant. The errand person informs the defendant that someone
has come to report a case against you and you are required at the palace.
Depending on the nature of the case and the distance, the defendant may be

required to appear immediately or later on a given date [An Elder to Kongo Chief].

In the case of the Kongo traditional court, writ of summons are delivered through the royal
errand person. Upon receiving a complaint at the traditional court, and the filing fee from the
plaintiff, the royal errand person is sent to inform the defendant of a reported case against him or
her as well as the filing fee as he or she is expected to appear with the same amount or animal(s).
The defendant is also told of the day the chief has scheduled for his or her appearance. The
defendant is expected to report at the palace on the given date without fail except over tangible
reason such as death of a relative or sickness. If no excuse is sort with good reason(s) and he or

she does not appear, he or she would be charged.

Another common feature with the Kongo traditional court and the modern state court
system is open or public hearing of cases. Processing of civil cases in the modern state court system
is done in open courts where parties to a conflict led by their legal representatives argue their sides
to the case. Similarly, hearing of cases in the Kongo traditional court is done largely in the open.

The Chief narrated how the hearing of a case is done in his court as follows:

On the day of the hearing, when | with my elders is seated, each of the disputants
takes turns to greet me and announce their presence with kola as kola is the

traditionally required item to greet a chief in our area. After the greeting, everyone
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is reminded of the presence of the gods and ancestors of the land (usually
represented by stones) to witness and take part in the process. By this, everyone is
called, to be honest, and truthful. Therefore, people often speak the truth for fear
of being dealt with by the gods and ancestors if they told lies. Everybody fears the
spirits. After every one is reminded of the presence of the gods and ancestors, the
elder who received the case and reported to the chief is asked to call the case for
consideration. When he is through calling the case, the complainant is usually
called upon first to take a seat on the floor and present his or her complaint. He or
she has all the time required to give an adequate presentation of the case and as he
or she is making the presentation, no one interrupts him or her; everyone listens
attentively. If he or she has evidence to support his or her case, he or she is expected
to use them during the presentation in a manner that will help make his or her side
of the story better. After the presentation by the complainant, the defendant takes
his or her turn to sit on the floor and present his or her side of the case. Similarly,
no one interrupts and the defendant also has all the time required to adequately
present his or her case. If the defendant also has evidence, he or she is expected to
present them along with his or her presentation in a manner that will help him or

her.

Usually on the day of hearing, the chief will after the greetings, remind every one of the
presence of the gods and ancestors of the community. The elder who received the case and reported
to the chief is then asked to call the case for consideration. When he is through calling the case,
the complainant is usually called upon first to take seat on the floor and present his or her

complaint. He or she has all the time required to give adequate presentation of the case and as he
180



INTERNATIONAL JOURNAL OF PEDAGOGY, POLICY AND ICT IN EDUCATION D. N. Zuure
Volume 9, September 2021

or she is making the presentation, no one interrupts him or her; everyone listens attentively. If he
or she has evidence to support his or her case, he or she is expected to use them during the
presentation in a manner that will help make his or her side of the story better. After the
presentation by the complainant, the defendant takes his or her turn to sit on the floor and present
his or her side of the case. Similarly, no one interrupts and the defendant also has all the time
required to adequately present his or her case. If the defendant also has evidence, he or she is

expected to present them along his or her presentation in a manner that will help him or her.

In addition, similar to what happens in the modern state law court, there is cross
examination in the Kongo traditional court during the hearing of a case. Olaoba (2000) contends
that cross examination is an important mechanism employed in the process of conflict resolution
in traditional African society as a means of weighting evidence through cross checking and
corroborating of the facts of the conflict. Stitt (2004) contends that when you are helping people
in dispute, it is important to facilitate the disputants to communicate directly with each other. With
the state court system, cross examination involves the lawyers of each party to the dispute
subjecting the opposite party to the dispute to relevant questions aimed at establishing the truth on
the side of law. With the Kongo traditional court, cross examination involves the parties to the
dispute asking each other directly, questions they have also aimed at establishing the truth. Usually,
the defendant is first given the chance to ask the complainant all questions he or she has on the
presentation made by the complainant and the complainant is required to provide honest answers.
When the defendant is through with all of his or her questions, the complainant is also given the
chance to ask the respondent all questions he or she has on the defendant’s presentation and the

defendant in turn provides honest answers to the questions raised.
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Another significant similarity with the Kongo traditional court and the modern state court
system is the appearance of witnesses. A witness is a person with his or her own account of the
facts relating to issues arising in a dispute. The purpose of witnesses in the process of resolving
disputes is to provide evidence to support a party's case in the process of determining the case.
Witnesses’ counts should be limited to fact, and not comments based on opinions. Just as there is
the appearance of persons considered to have relevant information to the case either brought by
the plaintiff or defendant with the modern court system, witnesses’ appearance is done with the
Kongo traditional court. If there are witnesses, they are brought in in-turns after cross examination
has taken place for them to say all what they know about the case. The witnesses from the
complainants and defendants are always kept separate from each other and away from the

proceedings and are only brought in when it is time for them to give their accounts.

By the nature of the process, one cannot just bring in anybody as a witness; it must be
somebody who truly knows the case. This component of the Kong traditional court allowing for
witnesses to present factual evidence to a case been processed is a very significant and well-
thought decision. It allows for checking of fabrications and twists on cases by disputants to gain
favour from the court. Bringing in witnesses to a large extent, therefore, helps to get to the merits
of cases and meaning resolutions. Witnesses’ accounts go to help timid and people with stage

fright to get their cases well presented for effective resolution.

Witnesses brought in are often relatives and known persons to the disputants; as a result, it
becomes relatively difficult for them to give evidences that are untrue. This helps to bring the facts
of the case for fair settlement. This is further enhanced by separating the witnesses at the palace

for them to appear at different time. With this, there will not be suspicion that the witnesses have
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conspired against any of the disputants. Again, the witnesses’ evidence would not be influenced
by what has been said by the disputants and other witnesses as they are only brought in at the time

they are required to give the evidence and at different times.

Differences with the Kongo Traditional Court and the Modern State Court System in Ghana

On differences with the Kongo traditional court and the modern state court system, the
responses from the chief and elders through the interview sessions identified a number. On the part
of one of the Elders, the differences included: the involvement of lawyers with the state’s courts
system but self-representation with the Kongo traditional court; lots of restrictions and procedures
with the state court but fewer restrictions with the traditional court; relatively high financial cost
with the state court system but low financim cost with the traditional court; and the different kinds

of sanction. He expressed this in the following:

There are differences between the two courts. With the state court, disputants have
to hire the services of a legal practitioner to represent and talk for them but in the
Kongo court, the disputants represent and talk for themselves throughout the
process. There are so many procedural restrictions when cases are being processed
with the court's system but there is less of such procedural restrictions with the
Nabdam traditional approach. Again, evidence with the Nabdam traditional
approach is largely oral but extends to include visuals and audio-visual with the
court system. Finally, the kinds of sanctions are different. With the traditional
approach, sanctions are limited to animals (fowl, goat, sheep, and cattle or a

combination depending on the gravity of the case) but with the court system, it is
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money. Again, there is also an option of imprisonment with the court system but not

with the Kongo traditional court.

The Chief on his part contended that one difference with the two courts is the focus
with which each approach the dispute resolution. He argued that the focus of the Kongo
traditional court is on the complainant, respondent, and the society since the aim is to
restore relationships and keep the society in harmony. As a result, cases are handled with
a balanced mindset aiming at satisfying all the three elements involved. This is therefore
different from the modern state court system where attempts are made to determine who is
wrong and subsequently punish that person and who is right and probably reward him or

her. He added that:

The Kongo traditional court focuses on not just the complainant and the
respondent, but the good of the society at large. As a chief | am determined to
always appreciate the need for a balanced, cordial relationship and as the father
of the land, | have a responsibility to handle affairs including disputes in such a
way as to promote peace, harmony, cohesion, and social stability. This is one of the
things that make our court different from the western model that somehow breaks
up society by way of how it processes disputes; punishing offenders and rewarding

victors.

This is similar to what Elias (1963) referred to as the “maintenance of social equilibrium”
(p 15). He indicated that among the Yoruba of Nigeria, the parties to the proceedings are the
victim/complainant and the accused person and the traditional court is specifically enjoined to

consider the interests of the victim, the accused person, and the society.
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In the view of the other Elder, a main difference between the Kongo traditional court and

the modern state court system is how the individuals with disputes are viewed. He contended that:

With the Kongo traditional court, all persons appearing before the court are
considered equal and taken through the same procedure to get to the final

determination of the case. Everyone is therefore equal before the law.

Though he agrees the same can be said about the state state court system, in his view,
reportage of discrimination and bribery against judicial officials point to a phenomenon that some
individuals are considered more important and above the law and, hence, treated differently. This
opinion of the Elder collaborates the view of Soyombo (1986) when he wrote that the position of
individuals in the justice delivery system has become a critical concern and the principle that no
person is above the law in some cases, may be differ; some people may seem to be above the law
by virtue of their positions. Soyombo (1986) further stated that with the traditional approach, as
with the modem legal system, in principle, an accused was deemed innocent until proved guilty.
Thus, with the traditional approach, an accused person is usually subjected to the 'due’ process of

law, although the type of evidence required for the proof of guilt may differ.

Finally, in the opinion of an Elder, one difference between the Kongo traditional court and
the modern state court system is the amount of evidence that may be considered sufficient. Mostly
oral evidence is taken with the Kongo traditional court but with the state court system, evidence
can extend to include technologically assisted acquired ones. The case of oral evidence with the
traditional approach in the Kongo area may be attributable to the fact that the place is a rural area,

hence, there is less use of technological gadgets. But with the proliferation of mobile phone with
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its various functions, visual and audio-visual forms of evidence may find consideration and

acceptance in the traditional court in Kongo.

The findings show that though the two courts for conflict resolution in the area have
similarities and differences, they both are focused on resolving the human natural attribute of
conflict so as to enhance the protection of the human rights of the people and thereby maintain

peace and order.

Prospects of the Kongo Traditional Court in the era of Modernity and Religious Proliferation

This part examined the prospects of the Nabdam indigenous conflict resolution model,
especially with religious proliferation and modernity in the area. Results from the interview
sessions with the chiefs, elders and disputants pointed to a great prospect for the model into the
future notwithstanding the increasing rates of modernity and religious proliferation. The chiefs,
elders and disputants pointed out similar points to explain their position. These points included
cost, proximity, accessibility, legal provision, speedy processing of cases, trust for the model and
the influence of culture and tradition on the model. A Divisional Chief expressed strong conviction

on the prospect of the Nabdam traditional model in the following words:

There is a great prospect for the Nabdam traditional conflicts resolution approach
using the chiefs and elders because it is based on the culture and tradition of our
people and no matter what, we will continue to have our culture and tradition.
People’s culture and tradition cannot just be done away like that. Also, chiefs will
continue to be leaders of various communities in our area and as leaders, they will

be expected to perform certain functions as leaders in all societies do, and one such
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important function will be to assist their followers to resolve their disputes in an
amicable manner and in a way so as to foster unity. The approach also has prospect
because it costs less to use it to process conflicts especially in our part of the
country where many of our people are poor. Again, the traditional approach is
accessible to our people. Let me also add that the approach has prospects because
it is backed by law (the 1992 Republican Constitution and the Chieftaincy Act) and

we work with the Local Government Ministry.

A Paramount Chief on his part indicated the following:

Our traditional approach to conflict resolution may be challenged by modernity
and religious proliferations but it has prospects into the future due to some
advantages it has. In the first place, chiefs are considered to be transparent in our
society and as a result, the approach enjoys trust from the people. What is therefore
important is that the chiefs must endeavor to live to the confidence put on them by
the people as being transparent. Also, our approach to conflict resolution is
relatively cheap. When employing our approach, there is no cost in hiring the
services of lawyers and in disputants transporting themselves and witnesses since
they live with their chiefs in their communities. Finally, the approach has prospect
because it takes a relatively short time to process disputes and the sanctions given
under the approach are a minimal and foster relationship which you will not have

with the modern court’s system in our country.
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A disputant corroborated the views as expressed chiefs above as he was positive on the
prospects of the Nabdam indigenous approach to conflict resolution into the future in the face of

modernity and religious proliferation. In his view:

As long as we continue to recognize tradition, and continue to have chiefs
enskinned with the authority to resolve disputes, people will continue to employ the
approach. Also, the more we continue to hear the reports of rots in the form of
bribery and misuse of power leading to miscarriage of justice form the modern
courts system, people will develop even more trust and confidence with the
traditional approach which is believed to be transparent and fair because the gods
and ancestors of the area are always part of the process. The practical reality of
police and courts referring cases to chiefs to process gives credibility to the
traditional approach and as a result, it will still be a major option for disputes
processing in the Nabdam area. More so, the relatively cheap cost of processing
cases with the traditional approach and the advantage of proximity for the people

will continue to largely influence the people to depend on the approach.

The views from the chiefs, elders, and disputants give a significant indication that the
Nabdam indigenous approach to conflict resolution will still be very much patronized. The views
are rooted in practical factors. In the first place, administration of justice under the Nabdam
indigenous method is quicker and cheaper than in the modern legal system where cases can take a
very long time to settle. The cost of hiring a legal practitioner could also be very expensive for
some people. Thus, the traditional method is easier for many people to use. A disputant from this

viewpoint indicated that “Besides the fact that they are easily accessible, traditional courts are
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cheap in terms of transport costs and the court's levy only minimal fees which may be payable in

kind. Further, since legal practitioners are not permitted in these courts, justice is affordable”.

It can also be noted from the responses from the chiefs, elders and disputants that the
prospect of the traditional approach is in its emphasis on restitution and reconciliation by the
approach. Efforts are usually made to reach an agreement that is acceptable to both the complainant
and the accused. This may explain the reluctance of some members of contemporary society to go
to court. The finding on the resiliency of Nabdam traditional approach to conflict resolution
resonates with Myers and Shinn (2010) when they indicated that “the Western Justice System is
individualistic, retributive and emphasizes a winner-loser paradigm in resolution of disputes
whereas the African justice systems focus on the restoration of social harmony and social bonds

between disputants”.

Another important factor noted for the prospects of the traditional approach is the
reservations some members of the society have about the modern court's system to conflict
resolution. This factor has led to the belief that 'legal justice' may be different from 'social justice'.
Under the modern legal system, a thief may be discharged and acquitted on technical grounds,
even if he was caught in the act. While this may seem reasonable from the legal point of view, it
may be difficult for the victim to accept the reason for this. For these reasons, some people in the

Nabdam area will not bother to go to the modern court, believing that they may not get 'justice’.

On accessibility, it was indicated that traditional courts exist in almost every part of the
area under a traditional leader which means that virtually every village has a court within reach of
most inhabitants. People do not have to travel long distances to magistrate’s courts at district

headquarters. The courts are also accessible in terms of social distance. Since the presiding chief
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and his elders who constitute the court are not very different in terms of social status, wealth or
education, disputants do not feel as intimidated by the chief’s court as they would in a western-

type court.

The point of familiarity with the law was another factor considered by the respondents in
deciding the prospect of the Nabdam traditional approach to conflicts resolution. They contended
that the Nabdam traditional court applies the customary law which consists of rules and customs

of the community. One elder, therefore, concluded that

Ordinary people understand it and relate to it much more than the largely imported
common law or the statutory law applied in the regular courts. Although the
Nabdam society has been changing over the decades, the people still identify with
their customary law rather than other laws which baffle the learned and the
ordinary people alike. The absence of lawyers in these courts has ensured that
principles of customary law and practice remain structurally and conceptually

simple, which in turn encourages popular participation in the exposition of the law.

This explains what Bowd (2009: 2), meant when he said “traditional courts are often
favoured in rural areas because of; their relatively informal nature, their use of local languages and

vernacular, and their close proximity to users”

The chiefs, elders, and disputants also referred to the simplicity and informality of the
traditional approach on its prospects into the future. They maintained that the Nabdam traditional
approach to conflicts resolution is simple, informal, and flexible. The procedure in Nabdam

traditional courts is simple, flexible and expeditious. This gives the approach a major advantage
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over the western-style courts which sometimes get bogged down in technicalities. The informality

makes the Nabdam traditional courts user-friendly.

One thing that makes the approach familiar is the language used during proceedings. The
fact that the language of the court is invariably the local language of the disputants, with no risk
of distortion through interpreting, makes these courts attractive to their users and gives greater
satisfaction to the participants in the process as compared to regular courts where the language

used is not understood by the majority.

The finding to this research question which indicates the approach to conflict resolution
has prospect into the future again shows the desire of the people to maintain the natural attribute

of peace and order.

CONCLUSION

The Kongo traditional court and the modern state court system provide forum through
which people can process their disputes and maintain harmony. Both approaches are human
creations based on the cultures and customs of different people. The similarities in the two models
stem from the common focus which is dealing with the inevitable component of life — conflict -
and restoring the general goal of a people and harmonious life among people of all backgrounds.
The differences with the two models arise from the different cultural attributes that underpinned
their creations. The culture of the people of Kongo (Africa) vary in many ways from the culture of
the Europeans from whom the modern state court system came. It is therefore important that effort
is made to ensure that the two court systems collaborate and complement each other so as to resolve

conflicts and foster peace.
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The indication of the prospects of the traditional court into the future in the face of
increasing modernization reveals the resilience of some traditional institution in the Kongo area.
Obviously, the chieftaincy institution that administers the traditional court in Kongo has been
proven to have endured itself over time and continues to enjoy the confidence of the people of the
area. This is attributable to the fair and just conduct of the chief and his elders which further

justifies the procedure deployed in selecting a chief in the area.

Finally, the results from the study indicate that the people of Nabdam are conservative
especially to their traditions, customs, and culture. Notwithstanding the pervasive influence of
modern religion and modernization, the people in the Nabdam area are still very much held to their
custom-based approach to conflict resolution and peacebuilding. Together with the many
advantages with the indigenous approach to conflict resolution and peacebuilding, this
conservative nature of the people, makes them to see prospects with the indigenous approach into

the future regardless massive religious proliferation and modernization in the area.
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