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Abstract

This article focuses on harnessing a records management programme for justice delivery at the
Alice Magistrates’ court. The objectives of the study were to find the extent to which court
records are managed for justice delivery, the influence of court records in court processes, and
the challenges, if any, of managing court records for justice delivery. The population of the
study comprised all those who created and used court records at the Alice Magistrates’ court.
The study used both quantitative and qualitative methods for data collection. Quantitative data
were coded and analysed using Microsoft Excel 2010 while qualitative data were analysed
using emerging themes based on the objectives of the study. The findings revealed that
although records were important for justice delivery by the court, there were challenges posed
by inadequate infrastructure, the lack of necessary knowledge and skills, ineffective control of
records for justice delivery, and inadequate facilities for preservation and security of records.
The study recommended improvement of the existing records management programme as a
strategy. This is necessary for effective and efficient records management programme for
justice delivery by the Alice Magistrates’ court.

Keywords: Court records management, justice delivery, Alice Magistrate Court, Eastern Cape
Province, South Africa

1. Introduction

Records are important for the success of justice delivery by courts. Records support judicial
decision-making, documentation of legal rights, public access to court proceedings and
decisions, enforcement of court orders and judgements, preservation of records for appellate
review, and preservation of historical information (Abioye 2014; Dewah & Mutula 2016;
Raaen 2014). Records used as evidence must conform to applicable policies, legislation,
regulations, standards, codes of practice, procedures and community expectations (ISO 15489-
1 2016; Kilgour 2013; Lowry 2013). A records management programme ensures efficient and
systematic control of creation, receipt, maintenance and use, and disposition by capturing and
maintaining evidence of and information about the business activities and transactions (1SO
15489-1 2016:3). This provides information that guarantees unbiased and transparent justice
delivery free from corruption, protracted case hearings and convictions (South Africa Law
Commission 2002). It also upholds the credibility of the judicial system as well as the rights of
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individuals and society at large (Dewah & Mutula 2016; Motsaathebe & Mnjama 2009; Ngoepe
& Makhubela 2015).

Records management programmes in sub-Saharan Africa (SSA) generally are weak due to
archaic legal frameworks, a lack of the necessary equipment, infrastructure, and personnel with
the necessary knowledge and skills. Although legislative frameworks for records management
programmes exist, many records management programmes are weak, while others have simply
collapsed (Abioye 2014; Lowry 2013; Ngoepe 2016). Junior staff or people with no knowledge
of records management such as police and prosecutors are responsible for managing court
records (Ngoepe & Makhubela 2015). Moreover, court registries function with poor
infrastructure and lack the necessary records management resources. This results in backlogs,
misplacement and loss of records. This has adverse effect on justice delivery, including delayed
justice delivery or justice denied (Huni & Dewah 2019; Ngoepe & Makhubela 2015; South
Africa Law Commission 2002).

The adoption of ICT/e-government and freedom of information initiatives by governments is
a welcome relief to managing of court records. Electronic records management systems keep
records and other information safe for accuracy and reference (Caughey 2004). However,
courts are curious about the authenticity of digital records. Admissibility of digital records as
evidence in court should comply with relevant local criminal and civil evidence law (Huni &
Dewah 2019). Many countries have are or in the process of reviewing and enacting legislation
to stipulate requirements for admissibility of digital records as evidence in court (Huni &
Dewah 2019; Government of South Africa 2002; Lowry 2013; Saurombe 2014). According to
Huni and Dewah (2019), current laws on Criminal and Civil Evidence in Zimbabwe remain
silent on admissibility of digital records as evidence in court but there is hope that the proposed
Computer Crime and Cyber Bill will provide for admissibility of digital records as evidence in
courts. In South Africa, the Electronic Communications and Transaction Act (Act no. 25 of
2002), legalises electronic communications and transactions (Government of South Africa
2007).

2. Background

The South African Constitution recognises the judiciary as the judicial arm of government. It
operates under the national Department of Justice and Constitutional Development
(DOJ&CD). The judiciary comprises the Constitutional Court, the Supreme Court of Appeal,
the high courts, the magistrates’ courts, and any other court established in terms of an Act of
Parliament, including any court of a status similar to either the high courts or the magistrates’
courts (Constitution of the Republic of South Africa No. 108 of 1996 as amended 2003).

The magistrates’ courts form the first line of justice delivery. They only deal with less serious
criminal and civil cases (Judicial System of South African Government 2021; Meintjes-Van
der Walt et al. 2011). There are more than 400 magistrates’ courts, subdivided into regional
magistrates’ courts and district magistrates’ courts. Alice Magistrates’ Court is a district
magistrate court and it deals with both criminal and civil cases.

A project by the International Records Management Trust (IRMT) and the World Bank,
established that court records management programmes in Africa, including South Africa, were
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unviable (IRMT 2002). Moreover, a study by the United Nations on South African courts
indicated that there was widespread perception of corruption, undue delays, and inexperienced
judicial officers taking place across the country (Ngoepe & Makhubela 2015). Apparently,
there was a remarkable transformation in the management of records and archives after 1994.
There are many legislative and statutory requirements to provide a framework for managing
records and archives including, among others:

e The Constitution, 1996

e The National Archives and Records Service of South Africa Act (NARSSA Act) (Act

no. 43, 1996 as amended),

e The National Archives and Records Service of South Africa Regulations (R158 of 20
November 2002)
The Promotion of Access to Information Act (PAIA) (Act no. 2 of 2000),
The Promotion of Administrative Justice Act (PAJA) (Act no. 3 of 2000),
The Electronic Communications and Transactions Act (ECTA) (Act no. 25 of 2002),
The Public Finance Management Act (PFMA) (Act no. 1 of 1999).
The Protection Of Personal Information Act (POPIA) (Act no. 4 of 2013)

The NARSSA Act (Act no. 43 of 1996) as amended) is the umbrella for records and archives
management at national level while the respective provincial archives and records legislation
underpins management of provincial records and archives. The national or provincial archivist
monitors records management programmes to ensure management of records throughout the
lifecycle. Additionally, court records management must ensure admissibility records as
evidence according (Criminal Procedures Act (Act no. 51 of 1977) and section 35(5) of the
Constitution of South Africa (Meintjes-Van der Walt et al. 2011).

3. Statement of the problem

Justice delivery is a major function of any judicial system. More importantly, delivery of justice
cannot be separated from records. Records are critical to justice delivery because they support
judicial decision-making, documentation of legal rights, public access to court proceedings and
decisions, enforcement of court orders and judgements, preservation of records for appellate
review, and preservation of historical information (Abioye 2014; Dewah & Mutula 2016;
Kilgour 2013; Lowry 2013). There is a strong relationship between records management and
justice delivery. On the one hand, records management programmes guarantee admissibility of
records as evidence for justice delivery. On the other hand, poor records management results
in justice delayed or denied. Justice delayed or denied results in subversion of the justice
delivery system. This undermines the credibility of the justice delivery system as well as the
rights of individuals and society (Dewah & Mutula 2016; Motsaathebe & Mnjama 2009;
Ngoepe & Makhubela 2015; Ngoepe, Mokoena & Ngulube 2010). Mass media, empirical and
content analysis studies, and reports have highlighted the effect of poor records management
on justice delivery by courts in South Africa (IRMT 2002; Ngoepe & Makhubela 2015;
Samodien 2013; South Africa Law Commission 2002). Unfortunately, there are relatively few
empirical studies on records management for justice delivery in South Africa (Mafu 2014,
Ntengenyane 2018).

JOURNAL OF THE SOUTH AFRICAN SOCIETY OF ARCHIVISTS, VOL.54, 2021 | SASA© 14




Khunjulwa Ntengenyane & Festus Khayundi

4. Purpose of the study

The purpose of this study was to examine the harnessing of a records management programme
for justice delivery at the Alice Magistrates’ Court in the Eastern Cape Province, South Africa.

5. Objectives of the study

The specific objectives of the study were to:
o find the extent of a records management programme justice delivery in the Alice
Magistrates’ Court
e determine the importance of records in the delivery of justice by the Alice Magistrates’
Court
e find what challenges managing court records for justice delivery in Alice Magistrates’
Court faced.

6. Methodology

The study adopted a mixed methods approach. This enabled the researcher to understand the
respondents’ views, opinions, and knowledge about court records management at the Alice
Magistrates” Court (Leedy & Ormrod 2010). The purposive sampling technique was used to
select respondents as the researcher sought to target those with relevant knowledge of the
phenomenon under study. Quantitative and qualitative data were collected using
questionnaires, observation, and in-depth interviews. The population of the study included
court staff who provide services and use records at the Alice Magistrates’ Court. Therefore, the
total population of the study included one magistrate, one court manager, and seven court
clerks. The population was selected using purposive sampling. Data were analysed using
emerging themes based on the research objectives. In this study, the researcher briefed the
participants about this research before they started answering the questions. The participants
were assured about confidentially to protect the privacy of their names and any other
information that would identify their identity. As a result, the researcher used names to identify
the participants in the study, thus maintaining their anonymity. Moreover, participants were
informed that their participation was voluntary and they were free to withdraw from the study
at any time.

7. Findings and discussion

The section discusses the findings according to the objectives that guided the study.

7.1 Management of court records in the Alice Magistrate Court

Implementation of records management programmes in government departments and
institutions should comply with the requirements of the NARSSA Act and respective provincial
archives and records service legislation. Accordingly, records management by government
bodies must:

e develop classification systems that are approved by the national/ provincial archives

e obtain disposal authorities on all records from the national/provincial archives

e implement electronic records systems that are determined by the national/provincial

archives
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e care for public records as required or prescribed by the national/provincial archives
e appoint or designate senior officials as records managers (Ngoepe 2016:341).

Although the provisions have been in existence for over two decades, implementation remains
long forthcoming as government bodies design records management programmes without
taking models appropriate for implementation into consideration (Ngoepe 2016:339). The
purpose of this objective was to determine the extent of a records management programme at
the Alice Magistrates’ Court as it pertains to records creation/receipt, classification systems,
retrieval and use, file plan/disposal authority, storage and security, and human capital.

The findings at the Alice Magistrates’ Court indicated that records resulted from activities and
transactions between the court and stakeholders as confirmed by 57% of the respondents.
Previous studies of court registries elsewhere in the Eastern and Southern Africa reported
registries as major sources of records creation and management (Lowry 2013; Luyombya &
Sennabulya 2012; Motsaathebe & Mnjama 2009).

Furthermore, during case hearings, magistrates or judges make notes that eventually become
part of the records (docket) for each case. Moreover, this researcher observed that, during court
sessions, the magistrate used the charge sheet and the criminal record book to record
presentations from the prosecutor and other stakeholders for each case. In addition, court
sessions were audio-recorded hence became part of records in justice delivery. These are
important sources of records creation.

The majority of the respondents indicated the use of a numerical classification system and only
a few the use of an alphanumeric classification system in the organisation. Mafu (2014)
reported the use of numerical and chronological classification systems in the Middledrift
Magistrates” Court. Records classification systems organise files and documents into logical
order to facilitate controlled access and disposal (ISO 15489-2016; Government of South
Africa 2007). Equally, records classification systems are crucial in the retrieval of records to
enable government departments and institutions to provide efficient services to the public and
support the business, legal and accountability requirements of government bodies and
organisations (Government of South Africa 2007). Classification systems have to ensure that
all members of an organisation are filing records in the same way and are using common
terminology (Barroca 2014). In terms of section 13(2)(b)(i) of the NARSSA Act, as amended,
the national archivist or the representative of the national archivist determines the records
classification systems applied in governmental bodies.

Furthermore, a classification system is necessary for the compilation of file plans or record
schedule authorities. According to NARSA, the compilation of file plans and records disposal
schedules takes place under the direction and approval of the national archivist. Although the
majority (five out of seven (71%)) of the respondents indicated their knowledge of a file plan
and records disposal schedules, there was no evidence of file plans or records disposal
schedules at the Alice Magistrates’ Court. This pointed to a possible lack of capacity to compile
and implement these tools. According to the NARSA Records Management Policy Manual
(2007), records management programme managers must ensure training for all registry staff in
file plan and maintenance procedures. File plans and records disposal schedules play a crucial
role in managing records through the lifecycle. Record disposal schedules authority guards
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against unauthorised disposal or destruction of records. According to PAJA, unauthorised
destruction could be considered a deliberate action to conceal the reasons for administrative
action. Therefore, records management programmes should minimise the risks of not managing
their records properly against the risk of being held accountable for administrative action
(Government of South Africa 2007). Incidents of miscarriage and subversion of justice have
been reported in the mass media and studies (Ngoepe & Makhubela 2015; Samodien 2013).

The adoption of information and telecommunication technologies (ICTs) revolutionised the
creation, storage, and dissemination of information. In many countries, electronic records
management systems in courts ensure protection of the authenticity, reliability, integrity and
usability of records (ISO 15489-1 2016). Moreover, this makes information quickly and
conveniently accessible online. Electronic filing systems, make it easier, for instance, for
journalists, lawyers or ombudsmen fully understand what is happening in any particular case
within the system (Spratt 2007). In Botswana, the Department of the Administration of Justice
(AOJ) adopted the Court Records Management System (CRMS) to manage case files. The
system is used as a tool for recording and keeping all files and other information safe for
accurate and quick reference (Mosweu & Kenosi 2018). According to Maseh (2015), the
judiciary in Kenya recently digitised court records, which streamlined the management of
records for easy and timeous retrieval.

The South African Department of Justice and Constitutional Development developed e-justice
systems for the judiciary (Saurombe 2014; Sindane 2013). Electronic records management
programmes for justice delivery requires compliance with legislative and statutory
requirements as well as national and international standards for management of digital records.
In addition, there is a need for ICT infrastructure and human capital (Ambira, Kemoni &
Ngulube 2019; Lowry 2013; Ngoepe 2016). Although the manager indicated that the court
implemented an e-justice system, the researcher did not feel that there was not active creation
and management of electronic records at the Alice Magistrates’ Court. The majority of the
respondents indicated that the court had access to electronic records in the Middledrift
Magistrates” Court. The court manager confirmed this saying that:
There are challenges and complaints on the physical side of the record, because there
is misfiling, before we had these computers, it was easy to steal a file, it was easy to
misfile a file in these cabinets and sometimes on this file, there is this disposal
instruction or directions as to disposal.

The researcher was interested in the preservation, storage and security of court records. This is
important because records, regardless of format or media, should be stored in a way that
protects them from unauthorised access, change, loss or destruction, including theft and disaster
(1SO 15489-1 2016). The responses indicated that five out of seven (71%) of the respondents
indicated storage of records in cabinets and strong room, while two out of seven (29%)
mentioned the registry. However, the researcher observed some records kept in the offices of
the court manager and the prosecutor. This definitely posed a risk to preservation and security
of the court records. It was not surprising there were incidences of missing or misplaced
records. This can have serious implications on justice delivery. A records management
programme must provide for suitable storage and security for records to ensure effective
management and timeous accessibility (Iwhiwhu 2005).
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Storage and security of records are important to guard against misplacement and loss of
records, which is a perennial problem in many recordkeeping systems (Mafu 2014; Maseh
2015; Ngoepe & Makhubela 2015). Misplaced, missing or lost court records compromise the
promotion of administration of justice. Maseh (2015) states that courts in Kenya often face
challenges such as backlogs of cases, lost, misfiled or damaged files, delays in registering
cases, locating records and filing documentation. According to responses from the Alice
Magistrates” Court, four out of seven (57%) respondents indicated that they had experienced
challenges of missing or misplaced. The researcher sought clarification from the court manager
during the interview. According to the court manager:

“When the perpetrator is brought to court, the clerks are requested to bring all the relevant
information as evidence against the perpetrator, including the previous records if the person is
not committing the crime for the first time. So now, if the documents are missing in the case
of physical part, there are complaints and it becomes the challenge in decision making, because
the temporary file does not sometimes contain everything about the person, as a result, at times
the perpetrator has to be set free because the evidence has been lost.”

Human capital is essential for records management for justice delivery. Managing records for
justice delivery needs professionally trained records managers, formal training and training
materials in judicial records and information management, and having expert advice and
guidance available to those with responsibility for records and information management in
courts (Saman & Haider 2012). Respondents in the Alice Magistrates’ Court held different
academic and professional training qualifications. The majority (four out of seven (57%)) of
the respondents had attained a diploma as their highest qualification, two out of seven (29%) a
matric certificate, while one out of seven (14%) had a degree (Figure 1 and Table 1). This gives
the impression that although the majority (five out of seven) had either a diploma or degree,
they lacked the necessary professional knowledge and skills for managing records. Similarly,
Muchaonyerwa and Khayundi (2014) reported that the majority of the respondents managing
electronic records at the Office of the Premier of Eastern Cape Province had degrees but were
not familiar with records management principles, standards, and legislative and statutory
requirements for managing records.

This is contrary to the legislative and statutory requirements for records management
programmes in government departments. According to the National Archives and Records
Service, those responsible for records management should have a relevant national diploma or
a bachelor’s degree in information management and/or records management. In addition, staff
managing records should undergo continuous in-house and external training to enhance
knowledge and skills in areas such as knowledge management, document management, and
electronic records management. This seems to point to the weak records management
programmes in government departments (Ngoepe 2016). Weak court records management
programmes undermine justice delivery as managing records is left to those without knowledge
and skills to guarantee efficient and effective management of records for justice delivery
(Motsaathebe & Mnjama 2009; Ngoepe & Makhubela 2015).
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Qualification
14%
\‘ - B Matric Certificate
M Diploma
Degree
Figure 1: Qualification of the court staff in AMC
Source: Field data 2017
Table 1: Types of training
Types of training Frequency Percentage of respondents (%)
Short courses 0 0
Workshop 3 50
Professional training 0 0
Other (please specify): 2 33
Professional courses
Do not remember 1 17
Total 6 100

Source: Field data 2017

Furthermore, although the majority (six out of seven (86%)), of the respondents indicated to
have attended training, none of them had professional training in records management (Table
1). This is contrary to the requirements that staff who manage records as well as other staff not
involved in records management must attend appropriate professional training to equip them
with knowledge and skills for effective and efficient management and use of records. Many
education and training programmes for managing records and archives are available in the
country. Moreover, a course for staff involved in managing of records and archives is offered
at the National Archives in Pretoria (Government of South Africa 2007). This finding portrays
a weak records management programme at the Alice Magistrates’ Court.

7.2 Records in justice delivery by courts

The DOJ&CD’s vision is a transformed and accessible justice system that promotes and
protects social justice and rule of law. The mission is, among others, to facilitate the (effective
and efficient) resolution of criminal, civil, and family law disputes by providing accessible,
efficient, and quality administrative support to courts, and effectively and cost-efficiently
provide legal services that anticipate, meet, and exceed stakeholder needs and expectations
(Government of South Africa 2021). This has implications for efficient management of court
records. In court processes, judges, registrars, litigation officers and other court personnel need
records in the execution of various judicial and court processes (Huni & Dewah 2019). Section
210 of the South African Criminal Procedure requires that “no evidence as to any fact, matter
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or thing shall be admissible which is irrelevant or immaterial and which cannot conduce to
prove or disprove any point of fact at issue in criminal proceedings.” Furthermore, section
35(5) of the Constitution of the Republic of South Africa (Act No.8 of 1996) as amended in
2003, states that “evidence obtained in a manner that violates any right in the Bill of Rights
must be excluded if the admission of that evidence would render the trial unfair or otherwise
be detrimental to the administration of justice” (Government of South Africa 1996).

Most of the respondents underscored the importance of records in the court processes in the
Alice Magistrates’ Court. Five out of seven (71%) respondents indicated retrieval of documents
relevant to any case prior to the time of each court hearing. Apparently, this is a global practice
(Anderson, Dodd & Roos 2012; Criminal Practice Directives 2017; Meintjes-Van der Walt et
al. 2011; Schmallenger 2014). This underscores the significance of court records in justice
delivery. Lost, misplaced, or stolen files deny courts the necessary evidence to deliver justice
in time or at all (Abioye 2014; Dewah & Mutula 2016; Huni & Dewah 2019; Mafu 2014;
Maseh 2015; Namakula 2016; Ngoepe & Makhubela 2015). The mass media more often report
of cases of justice delayed or denied due to a lack of evidence in the form of missing or lost
dockets (Ngoepe & Makhubela 2015; Samodien 2013).

The court manager confirmed this during the interview with the researcher. As the
administrative head of the court, the manager explained that before any case is due for hearing,
clerks were required to retrieve all relevant records including records of complainant,
defendant, witnesses, and any other records relevant to the case. In the words of the manager:
“If someone is arrested in Alice for theft or ordinary theft, house breaking with intents to steal.
That very same person was arrested probably in Fort Beaufort or in King William’s Town, now
when the case is decided, there should be proof of previous convictions so the EEM, the crime
statistics in Pretoria and in Cape Town, once finger prints are taken, so it shows that this person
is a habitual criminal in cases of theft, house breaking with intend to steal or whatever, so all
those things they help us ... this helps the judge or magistrate in making decision about the
case brought before court. This is important since it enables the judge or magistrate to make
informed decisions.”

Furthermore, the court manager explained that records are important in determining the
duration of sentence. Those with previous offences are not likely to receive the same sentence
as first offenders. In other words, records help judges and magistrates make informed decisions
about each court case. In his words, the manager stated that:

“There is this thing what they call a charge sheet when one has been arrested, yeah in fact, it
starts with the police, the police open a docket, the investigator collects all the relevant
information as evidence against the perpetrator or the person who has been arrested. He is been
brought to court, so when the judge or magistrate is about to give judgement on that particular
case. Previous convictions need to be headed in court, so those previous records zalomntu zikwi
Archives (literally means for that person in archives), so they retrieve all those previous
records. So for the purposes of sentence ukuba (literally means if) this person is not the first
offender as the attorney probably may say mitigation of sentence. So they find out no this one
is the habitual criminal, so the sentence izabankulu (literally means will be big).”
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7.3 Challenges in courts records management

The researcher was keen to know the challenges facing records management for justice delivery
at the Alice Magistrates’ Court. Four out of seven (57%) of the respondents indicated misplaced
files. Misplacement was mainly due to misfiling of records, especially after use. Misplaced and
lost files are the major causes of the case delays or subversion of justice delivery by courts. If
records are not available, a court cannot proceed with the justice delivery processes (Ngoepe
& Makhubela 2015; Motsaathebe & Mnjama 2009). When asked how they deal with the
problem of missing or lost records or files, most of the respondents mentioned creation of
temporary files, which was confirmed by the manager. The use of temporary records for justice
poses challenges of authenticity, integrity, and admissibility. In addition, it implies a weak
infrastructure, and a lack of necessary skills and knowledge for records management (Lowry
2012; Ngoepe & Makhubela 2015). This situation is becoming worse due to the rapid
accumulation of records in electronic format. It is possible that covid-19 will lead to increased
adoption of virtual justice delivery court systems.

The Department of Justice and Constitutional Development has a master plan for e-judicial
system, but it seems the rollout of electronic records management systems is slow, especially
in the lower courts (Saurombe 2014). The researcher wanted to know the challenges the court
experienced in managing electronic records for justice delivery. Seven out of seven (100%)
respondents indicated a lack of equipment for managing the electronic records. The
respondents also indicated that if there was load shedding, there was no back-up electricity
supply; therefore, it was difficult to access the records on computers at such times and this may
cause delays in justice delivery by the court.

8. Conclusions and recommendations

The findings of the study revealed that although records are important for justice delivery at
the Alice Magistrates’ Court, the existing records management programme is not efficient and
effective and does not sufficiently comply with the legislative and statutory requirements. A
lack of sufficient infrastructure and the necessary human capital are major challenges to records
management for justice delivery. Based on these findings, the study recommends that Alice
Magistrates” Court needs to enhance its existing records management programme for justice
delivery by implementing the following:

e Enhance compliance with the legislative and statutory requirements for efficient and
effective records management for justice delivery.

e Implement an e-justice system for electronic records management based on national
and international standards for timeous justice delivery and expansion of virtual justice
delivery in view of the covid-19 pandemic.

e Facilitate professional training for all staff, including attendance of seminars,
workshops, and workplace training.

e Develop adequate capacity for infrastructure and human resources for court records
management.
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