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I INTRODUCTION
During the last few years a controversy has raged over the role of tradi~
tional leaders in governance. fuelled by the paSSin$ of legislation providIng for a restructured local government system, (he demarca[ion of
municipalities and the 2000 municipal elections that ushered in the new
local government system. The controversy arose because (he new municipalities cover the whole country. including the rural areas under the
jurisdiction of traditional leaders. In rural areas municipalitles have powers and functions that largely overlap with those that are supposed to be
exercised by traditional authorities. Traditional leaders fear that once
these municipal governments become fully operational, it will be the end
of their influence and the end of traditional authorities. This paper looks at
the problem of rural local government. the competing issues at stake and
the implications of the different strategies that might be adopted by
government in resolving the problem.
This paper also looks at the role of traditional leadership in the pre·
colonial era, its distortion by colonialism and apartheid and the considerable powers and functions enjoyed by traditional leaders at the dawn of
democracy. It then examines the constitutional provisions dealing with
traditional leadership in comparison to the powers and functions accorded
elected local government. The paper discusses the struggle of traditional
leaders to retain the powers they had under apartheid. the draft White
Paper on Traditional Leadership and Governance, as well as the draft Tradi~
tional Leadership and Governance Framework Bill 2003 (hereafter the Bill)
which propose to give traditional leaders a greatly dim inished role in rural
governance_ It also offers a comparative analysis of the position of traditional leaders in some neighbouring countries. The paper does not go into
the question of whether traditional leadership, as an institution of governance, is still relevant in a democratic society or whether in fact we are
perpetuating a moribund institution or whether the large number of
traditional leaders in South Africa is sustainable. This debate does not

j

An earlier and shorter version of r~lis paper appears in Constitutiun and Law lV: Colloq!lium on Local Cowrnment Law: Seminar Report 2002 No 14 Konr,HJ-Adenauer-Sriflung.
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seem fruitful given that the Constitution recognises the institution and
permits Parliament (0 pass legislation providing for a role for traditional
leadership as an institution at local level.:

2 HISTORICAL OVERVIEW OF THE ROLE OF TRADITIONAL
LEADERS

2.1 Pre-colonial period
Traditional leadership has been the basis of local government in most of
Africa throughout history. In pre~colonial Africa, African societies were
ruled by kings supported by a hierarchy of chiefs and councillors or
advisors, who were either their close relatives or selected from their
communities. These traditional leaders served as political, military,
spiritual and cultural leaders and were regarded as custodians of the
values of SOCiety. They looked after the welfare of their people by pro·
viding them with land for their subsistence needs through agriCulture
and for grazing. They also provided for the very poor and orphans.'
Traditional leaders were responsible for the defence of their people
against external aggression and for keeping order in their communities.';
They resolved disputes. with the emphasis on reconCiliation, and thus
ensured harmony among neighbours. They inspired unity in their people. Pre~colonial African societies are reputed to have had a kind of
participatory democracy. Through general assemblies of all adult men
(known, among other terms, as kgotia, pitso or imbizo), the community
participated in decision-making on important matters affecting the
community.-" It is important to note that even in pre-colonial times not
all traditional leaders were benevolent, generous and caring towards
c
their people. Some were autocratic and oppressive. However. if people
were dissatisfied with their leader they could desert him for another,
7
arrange for his death or overthrow him through civil war. On the whole,
though, it can be said that in much of pre-colonial Africa traditional
leaders ruled largely with the consent of their people.

2 The Consricution of thf~ Rf!pubJi( of South Africa Act 108 of 1996. s 212( I )
3 See. for instance. Schapera 1955' 68, Ashton (1967: 213) paims out thar alrhough the
pre·colonlal generosiry of Basotho chiefs was diminishing under colonial rule. there
were chiefs who still looked after many orphans and widows
4 Schapera 1955: 69
5 Ashton (1967: 216) states: "DiSCUSSIOn. according ro contemporary observers, was
keen. great freedom or speech was allowed. and great weight il(lached (0 the opillion
and altitude of tile people, The pf!ople, as of lei I as not, followed [fie IIIIe [hey judged the
chief WaS Laking. bill if. lur sOHie reason They opposed him. alld he expected rheir oppositioll (0 be firm. fie would nor ri..,k forcing rhe iC,SII<: .. Schapera. however. qllallfles
the value of these assemblies: "In theury greilr frt:cdorn of speech i~ permined at these
mt:eling,>_ III practice the feM or sllbsequent reprisals by rhe chief ohen acts as a de\errem" (Scllclpcra 1955: H~l.
6 See NtsebeZa 1999, 3
7 SCl'iapcr<-l 19:i:i' 8:i. Astl[llIl 1967: 217
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2.2 Colonialism and apartheid
With the advent of colonisation the most important powers were taken
over by the colonial state and later, in South Africa, by the apartheid state,
thus weakening the role of trarlitional learlers and institutions in governing
African people. However, the day~to~day running of government activities
was left to traditional leaders as agents of their colonial masters. Tradi·
tional learlers were no longer accountable to their people but to the colo~
nial or apartheid government.~ Traditional institutions were transformed
into agencies (tribal authorities) of the alien state and more powers were
given to these tribal authorities to control the African population in order
to better serve colonial/apartheid interests. The colonisers did not have
enough personnel who could easily deal with social control of the 'natives'
and mobilise them for the labour requirements of settler farmers, for the
construction of roarls and railways, for mining, etc. It was easier and
more cost effective to use the existing administrative structures of the
African people - the traditional leaders. Many traditional leaders became
oppressive towards their people, who could rlo nothing about it as the
coercive machinery of the colonial state protected the leaders.9 Thus
many leaders lost their legitimacy with their people. Nationalist and
liberation movements that fought for independence regarded traditional
leaders (or chiefs, as they were renamed by colonialists) as collaborators
in colonial oppression and at independence they were marginalised in
most countries in Africa.

The nature of traditional authority under colonialism and apartheid was
distorted, in that the right to office of traditional leaders was no longer
automatically based on hereditary rights based on the principle of male
primogeniture. Although this principle was largely maintained, the state
could appoint anyone to be a chief and could dismiss a chief who quali·
fied as such according to custom if he did not conform to the require~
IO
ments and did not serve the interests of the state. The state was
empowered also to grant jurisdiction 1O chiefs LO hold courts in their areas
on civil and criminal matters and could also take this jurisdiction away.11
This power has survived into the post-apartheid political dispensation
assigned to provinces. Although there was resistance to the autocratic rule
of chiefs, they survived. During the negotiations leading to democracy,
traditional leaders were initially ignored but were later brought into the
negotiating process that finally led to the interim Constitution. Although
many in the African National Congress (ANC) were opposed to continued
dominance of the countryside by un·elected leaders who had collaborated

H Ntsebeza 1999: 16
4 Schapera says· ··freed by the support of the admillistrdliorl rrum Ihe rear or tribal
sanctions formerly resrrdining 111111, (Ille clliefj oflen lended [0 care more about asserting [he nglHs that remained [0 11iln tllal1 about his corresponding dwies and obligations.
I Ie became more autocratic and exacting and less willillg to cOllsider th(~ wdfare of tile
[ribc
European governrrwnt ~1i1~ deprived Itile people] of such remedies as they
formerly possessed against oppressioll and abuse" Ibid: 86
lOS 2(7) and (8) of 1he B[ack AdmInistration Act 38 of J 927
II f/Jid s 12.
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with the apartheid state, they were forced into the compromise that saw
the constitutional recognition of traditional leaders in the hope of utilising
the 'progressive' chiefs to win over the rural areas under their sway. The
Congress of Traditional Leaders (Contralesa), which was allied to the ANC,
was influential in geuing it to compromise on this issue.

3 CURRENT STATUTORY POWERS AND FUNCTIONS OF
TRADITIONAL LEADERS
Traditional leaders, both chiefs and headmen, stili have the powers and
functions accorded to them under colonialism and apartheid in terms of
various pieces of legislation. It is said that there are at least 1 500 relevant
pieces of legislation still operational." The most Important of these for our
l
purposes are the Black Administration Act,i~ the Black Authorities Act ';
and the Regulations Prescribing the Duties, Powers, Privileges and Conditions of Service of Chiefs and Headmen" (hereafter the Regulations of
1957).

The Black Authorities Act established a system of hierarchical local government in rural areas, based on traditional organisation but with statutory powers and functions. Whereas the functions of the lowest level (the
tribal authority) are limited to carrying out general administrative tasks
and advising government on the needs of the community, I' the powers
and functions of a Regional Authority are quite extensive. Two or more
areas for which tribal authorities have been established constitute a black
regional authority. Its powers and functions under the Black Authorities
Act include the power of:
• establlshing. maintenance, rnanagement and conduct of education JnsUtutions,
• the construction and mamtenance of roads, bridges, drains, dams, tunnels
and any work ensuring satisfactory water supplies or for prevenung or
combating soil erOSion,
• the suppression of diseases of stock by construction, maintenance and
operation of dipping tanks
• establishment, maintenance, management and operation ot" hospitals,
clinics~

•

improvement of farming and agricultural methods generally:

• afforesta(ion.

li

Regional authorities also have the power to make bye· laws, "including
bye-laws prescribing fees for services rendered by such authority or rates
12 Department ot Provincial and Local Government 2002 Ora}! White Paper on Tradliional
Leadership and GoVt'rnrlncP Pretoria: Department of ProvinL"ial and Local Government 50
(hereafler [he Drr!!f White Paper).
11 Supra llOle 10
14 68 of 1951.
IS IIOof1957.
16 Supranme 14. s4
17 Ibid s.s
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payable by any specified class of persons in respec( of services made
available by such authority".I" Since the regional authority is constituted
by chiefs, headmen and councillors in the panicular 'tribal region' [his
means tha( an un-elected body has powers of (axation. Sec(ion 3(3) states.
"The chairman and (he members of (he regional authori(y shall be elected
or selected in a manner prescribed by regulation from amongst the chiefs,
headmen and councillors of the tribal authorities for the areas in respect
of which such regional authority is established."
However, it is observed that traditional leaders and tribal authorities
were never well equipped to perform many of the functions set out
I
above. ' The powers granted them are extensive. Under the Constitution,
such powers and functions are the responsibility of the national and
provincial governments and may be assigned to municipalities under
section 156 of the Constitution. This is where the conflict arises: the
powers and functions of rraditional leaders overlap with those of elected
local government.

Section 8 of Black Authorities Act empowered
be established, in respecr of every tribal, regional
treasury into which monies are to be deposited
penditure of the authority concerned is w be
payments are made derived from:

the Minister to cause lO
or territorial authority, a
and from which all ex~
met. Into this treasury

(aj

0111 fees O1nd ch01rges p01Y01ble by the community in accordance with custom, regulation or bye-I01w,

(b)

all fines and fees collected by [he chief or headman In the exercise of any
civil or crir-nInal Jurisdiction;

(el

leVIes;

(d)

amounts derived from any property owned by the tribe or community,

(ej

moneys O1ssigned by the MInister from a fund held by him for such tnbe or
community:

(fl

moneys which P01rliament m01Y appropriate r·or the purpose;

(gl

O1ny other m~neys derived from O1ny source for the benefit of any [flbe or
community

With the establishment of wall-w~wall municipalities with wide-ranging
powers and functions under the Constitution and with tribal authorities
having no taxing powers and no government funds for development. they
will be starved of funding and will not be able to show any justification for
their continued existence.
The traditional leaders themselves have extensive statuwry powers,
duties and functions besides those they assert under customary Jaw. The
Regulations of ! 957 list numerous and varied duries, powers and functions. These include:

I H [but s 5(2)
19 VorSler 2002 13S.
20 Supra rmle 14, S 9
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•

to promote the interests of his tribe or community, support and ac~
tively encourage, and himselF initiate, measures For the material, moral
and social well-being of his people.

•

maimain law and order in his tribe or community;

•

report any condition of unrest or dissatisfaction or any other matter of
serious import or concern to the government;

•

carry out all such lawful orders as may from time to time be given him
by oFFicers of the government;

•

ensure the enforcement within his area of all laws and all orders,
instruc{ion or reqUirements of the government relating to the admjni~
stration and control of the people in his area in particular in relation to:
public health; registration of persons and collection of taxes, rates and
levies; registration of birth and deaths: taking of census and statistics;
prevention or eradication of animal diseases: the occupation or cultiva~
tion of land, prevention, detention and punishment of crime; the effi~
cient use of labour resources and control of work seekers; preservation
of flora and fauna and water supplies; the rehabilitation of land and
prevention of soil erosion, veld fires and overstocking;

•

inform his people of new laws, orders, instructions;

•

report to government authorities outbreaks of disease among people
or stock, commission of crime, 1I1egai possession of firearms, intoxi~
cating liquor, .. ., activities of persons who disturb and obstruct peace,
order and good government by holding unauthOrised meetings, distri~
but ion of publications and pamphlets;

•

convene meetings of the people when requested by government and
ensure attendance;

•

hear and determine civil cases and try and punish criminal cases if he
has been conferred with jurisdiction;

•

exercise powers of arrest and custody of offenders conferred on a
peace oFficer;

•

powers of search without a warrant any person or homestead if there
are reasonable grounds for suspecting that arms and ammunition or
stolen stock or produce are hidden in a homestead or other place,
seize and carry anything seized to the nearest police post;

•

detain and impound stock brought into the area under unlawful or
suspicious circumstances.

It is mainly these wide-ranging law enforcement powers of the traditional
leaders, (such as the power of search without a warrant. the arrest and
detention of suspects, reporting of persons disturbing the peace by holding unauthorised meetings and distributing pamphlets), that were used (0
oppress the people and get them into trouble with the apartheid state.
However, there is no reason why some of the purely administrative
funClions cannot continue to be exercised by traditional leaders. Nevertheless, their powers are too many and varied. There is no traditional
leader who could possibly fulFil all of them. A new law has thus to spell out
what functions traditional leaders can exercise and whether tribal authori~
ties should continue to exist.
176
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4 THE CONSTITUTIONAL POSITION

4.1 Elected local government
In the post-1994 democratic dispensation it was intended that elected
local government should extend to all areas of South Afnca. including
those under traditional leaders. The 1996 Constitution provides in section

151 (I) that the "Iocal sphere of government consists of municipalities
which must be established for the whole of the territory of the Republic",
It makes no mention of traditional authorities.
The objects of local government are stated to be:
(a)

co provide democratic and accountable government for local communities;"'

(b)

to ensur;. the provision of services to the communities in a sustainable
manner;

(c)

to promote social and economic development:

(d)

to promote a safe and healthy environment; and

(e)

[Q encourage the involvement of communities and community organisa[ions in matters of local government.

All these are matters that are in the domain of traditional authorities and
traditional leaders under various statutes, except of course "providing
democratic and accountable government". Section 156 sets out the execu-

tive powers and functions of municipalities by referring to their rights to
administer the matters listed in Part B of Schedule 4 and Part B of Sched·
ule 5, and other powers that may be assigned by the national or provincial

legislation'" These are powers that could easily fall under the powers of
traditional authorities under the pre-1994 statutes, except that they do not
have the material or human resources necessary to exercise them properly_

4.2 Traditional leadership
The Constitution recognises traditional leaders and enVisages a role for
them in local government. Thus section 21 1 states:
(1)
(2)

The imtitution, status and role of traditional leadership accordlng [Q
o1
customary law, are recognised, subject to the ConstitutIon.
A traditIonal authorlty that observes a system of customary law may
function subject to any applicable legislation and customs which includes
amendments to or repeal of, that legislation or those customs

21

rilis appears to be intended (0 contrast with tradillonal leadership, which is nO[ dClTlocrallcally eleued ami is not aCl'OlHItabl!' 10 [he cOIIl!llllnity in a syslemali( way.
22 This is irllt:fl(lcd to eXlend public services such as water, electricity. sewage removal erc
to rllra! areas. where they are Lllrremly l!lostly absent
23 These include, under Schedule 4, building rcguldtiofls, elccrricity and gas, municipal
Ileallh serviccs, tnLJrlicipdl pllblic rranspori, nllHli( iPdl public works, water and sanJra·
lion; dnd IHaler SchedlJle~, cleansing. control of undertakings selling IllJuor, local spon,
Ilct:JlsiJlg Jnci control of underlaf,l!lgs selling food [0 Ihe public, municipal roads, refuse
dumps and solid waste dispo':>al ctc
24 This is in ,Hmrdance WJlIl Constitutional Pflnciple XIII in Ihe imeflJll Conslitulion ot the
K.cpubhc ot Sowh Afnca Act 2UU of I q91
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The role is not further defined and it is not clear what is meant by the
"role of traditional leadership in accordance with customary law". [s it
traditional customary law as it operated before its corruption by colonialism and apartheid, or is it customary law as modified by statute and as
developed over the _years? It has been argued that it is the latter version
that is referred to." On the other hand, it is recognised that traditional
leaders under colonialism and apartheid were given powers they never
had in pre-colonial times and that these powers properly belong elsewhere. Traditional leaders have also argued that the provision is too vague
and that the role needs to be clearly spelled out, as has been done with

elected local government.
Although the Constitution does not spell out a specific role for tradi·
tional leaders it gives power to the national legislature to pass legislation
to "provide for a role for traditional leadership as an institution at local
Such legislation is curlevel on matters affecting local communities"
rently under discussion in Parliament and is discussed later in this paper."
It is submitted that by virtue of the constitutional provisions in Chapter 7
spelling out the powers and functions of 'wall-to~wa!l' municipalities, the
scope of the powers and functions of traditional leadership and traditional
authorities. whether under customary law or statute, is necessarily cur~
tailed. In case of conflict, constitutional provisions prevail over ordinary
legislation and customary law, by virtue of the supremacy clause in section 2 of the Constitution. Thus. the 1998 White Paper on Local Govern'
ment!~ is correct in stating that "where Chapter 7 of the Constitution
allocates a function to a municipality, the municipality has sole jurisdiction
over the matter".-" Giving traditional leaders a role with regard to functions
already allocated to elected local government would require amendment of
the Constitution, which is what the traditional leaders are asking for but
which was probably not intended by the drafters of section 212.
'n

It has been argued that by recognising the institution of traditional lead~
ership and envisaging a role for it at the local level, while at the same time
providing for elected local government, including in the areas under
traditional leaders, was "a conspiCUOUS anomaly""J and is a fundamental
contradiction." However, it is argued that the drafters of the Constitution

2:") Vorstcr 2002: 130
26 S212(1)
27 TIle lJraJI White Paper WilS ('irnJIt:lled for fJlJblic cornlT1etl( in O((ober 2002 Tile Draft
Traditional Leadership and Govcrnancc Framework Bill 2003 was released ill July 200.3
and IS presently (Septcmber 2003) before Parliament·s Ponfolio Cornmittee on Local
and Provincial Governmem
28 Department of Constitutional Development 1998 While Paper on Local Covemmenl
< www.local.gov.7.aIDeDlpolicydocs/whitepaper/white2pg.11 [fill
29 Ibid par 4,2. ThiS is ill accordance: with the Constitutional (Ollr! del isiofl ill Il:(ric(/n
Narional Congress v Minislt'r oj Lucal (Juvernmellt and lJOW;lng (Kw(jZu{u~N{/I{/1) 1998 (3)
SA I. w/lerc it was said: "TIle traditional leaders who had previollsly iJeell cxercisil\~ [he
powers and pertorming the funcriolls of local govenllllt·1ll will be repn:scmcd on the
newly established institutions which would now be respon'iihlc for those lime tions"
30 Vor:-,ter 2002 129.
3t Nrseheza j 999. I J I.
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were correCl in recognising an ancient tradition and in envisaging a future
role for it that would be deliberated and circumscribed by the elected
Parliament in a way that would be consistent with democracy. As the
Constitutional Court put it:
The New Text (of the Constitution) complies with CP XIII by giving express
of the continued existence of traditional leadership and the survival
of an evolving customary law.
The Constitutional Assembly cannot be constitutionally faulted for leaving the compllcared. varied and ever-developin<~
specifics of how such leadership should funcrion in the wider democratic society. and how such customary law should be interpreted, to future social evolution, legislative deliberation and judiCial Interpretatlon.,1

<~uarantees

What is needed is a working relationship between traditional leaders and
elected local representatives to maximise benefits for the community. There
is therefore a quest for a model of cooperative governance in rural areas
that is in conformity with the Constitution. Part of ensuring this cooperation
is for traditional leaders to participate in the meetings of municipal councils
so that they can put the concerns and needs of their people to them.

4.3 Participation of traditional leaders in local government
The interim Cons(](ut!on of 1993 provided for the participation of traditional leaders in local government. Section 182 provided that:
The traditional leader of a community observing a system of indigenous law
and residing on land within the area of Jurisdiction of an elected local government. . shall ex officiO be entitled to be a member of that local government,
and shall be eligible to be elected to any office of such local governrnent.

Thus, not only could traditional leaders sit on the council of a municipality
and participate in deliberations, but they were also full members entitled
to vote on any decision of the council and eligible for election [0 office in
a municipal government. The 1996 Constitution. on the other hand.
makes membership of the councils a transitional measure that could be
changed by statute. Item 26(1) of Schedule 6 stares that "'a tradi[ional
leader residing on land within the area of a transitional local council.
transitional rural councilor transitional representative council
is ex
oJJicio a member of that council until 30 April 1999 or until an Act oj
Parliament provides otherwise" (emphasis added). The Municipal Struc~
04
tures Act provides Q[herwise.

5 TRADITIONAL LEADERS UNDER THE MUNICIPAL
STRUCTURES ACT OF 1998
The Municipal Structures Act changes the nature of particlpation of traditional leaders in the municipal government. It says nothing about 'mem~
bership' of traditional leaders in the councils but rather states:

32 Ex: parle the chairperson oj the Constituent AssemiJly: In re CerrUication oJ the Constitution
of South Africa 1996 (FIrst CertiJicationjudgmrnt) 1996 (10) BCLR ! 253 (CO <It 1'323.
'3'3 Supra note 24
3-1 As DevcnistllJr(~cJiC1ed. "1I1is apph1rs [0 be a capitzs demmutio [a decline in status] which
uncJ(lUIHedly will prove 10 be polirically problematic·· (! 998: 29H).
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(I)

Traditional authorities that traditionally observe a system of customary
law in the areas of a muniCipality, may participate through theIr leaders,
identified in terms of sub-section (2). In the proceedmgs of the councIl of
that mUnicipality. and those traditional leaders must be allowed to attend
and participate In any meeting of [he council

"Attend and participate" is understood not to include voting rights since
these are the rights of the elected members of council,}~ which is a significant reduction in the status of traditional leaders in the councils.
Also significant is the number of traditional leaders who may attend
and participate. Under the interim Constitution, any traditional leader in
the area of the municipality was eligible to be an ex officio member. The
number was thus not limited. This position was confirmed by the Constitutional Court in African National Congress v Minister of Local Government
and Housing'" in which the ANC argued that only one traditional leader in
each municipality was entitled to be in the council but the Court held that
all traditional leaders who qualified in terms of section 182 of the interim
Constitution were eligible [0 be appointed as ex officio members.
It was probably as a result of this ruling that steps were taken in the
Municipal Structures Act to limit the numbers of traditional leaders on
municipal councils. In the original Act. section 81 (2}(b) provided that the
number of traditional leaders that could participate in the proceedings of a
municipal council could not exceed 10% of the total number of councillors in that council. However, if the council had fewer than ten councillors,
only one traditional leader could participate. After long negotiations. the
Municipal Structures Act was amended to increase the participation of
traditional leaders to up to 20% of a counciL"1 The purpose of the limitation is to ensure that the non-elected element does not dominate the
democratically elected councils. Given the fact that traditional leaders are
only 20 % of the council. there may be a case for allowing them full membership rights, in particular the right to vote on council decisions,

The MEC for local government in a province is empowered. after consultation with the Provincial House of Traditional Leaders, to regulate the
participation of traditional leaders in the proceedings of a municipal
council.)~ It is not clear what this regulation might entail, but it should
include organising the selection of traditional leaders to participate in
council proceedings. for instance by getting all the traditional leaders in
the area of the council to elect their representative on the council. In
addition to regular participation, the Act reqUires that where a matter
under consideration directly concerns a (raditional authority area. the
traditional leader of that authority must be given an opportunity [0 express

35 It is submitted fhal in order 10 makt: lhis fll8Un clear beyond doubt, (he wording In
s 54 or (he Constitution regarding participation in the N,uiondl Assemhly of Ihe Pn~si·
delll dlld memhers of the Cabirwl who 8r1~ not mcmbcrs of the Assembly should have
been followed_
36 AJrican National Congress v Ministf'r oj l.ocal Gowrnmenlllnd HOllsing 1997 (3) BCLR 295
(CO: 1998 (3) SA I (CC).
37 LOCdl t.overrunclll' .r-.1uniclpal Structures Amendment Au 32 of 2000, S 5
38 S 81(4)
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a view on the matter before a decision is taken by the council. This means
that even if the traditional leader concerned has not been nominated to
the council, he has a right to be given an opportunity to express his view
to the council on any maner before the council concerning the community under him.

6 DEMANDS OF TRADITIONAL LEADERS FOR A GREATER
ROLE IN LOCAL GOVERNMENT
Traditional leaders of all political persuasions are dissatisfied with their
constitutional and legal position with regard to governance. They argue
that their status and powers and functions have been whittled away under
the Constitution and post-1994 legislation. They further argue that the
Constitution should have spelled out their powers and functions, as it did
for municipalities. This having not been achieved, they argue that the
national legislation referred to in section 212 of the 1996 Constitution,
which is supposed to set out their role in local government, should have
been processed at the same time that legislation on loca I government,
such as the Municipal Structures Act and the Municipality Demarcation
Act, was being processed.
Traditional leaders are demanding that traditional authorities be recognised at the primary level as local government and that they not be part of
municipalities. As such, they demand that the Constitution is amended to
reflect that position and to provide specific functions and powers for
them. They also demand that necessary infrastructure is provided to enable
them to deliver services in the communities. However, some traditional
leaders also recognise that times have changed and that they live in a
society where democracy is an important value. In a memorandum to the
President, they offered a compromise that would retain the apartheidcreated structures but would introduce a democratic element. They proposed that:
Members of the community falling within the area of jurisdiction of the tradi·
tional authority should democratically elect representatives to sit on the
autllOrity together with traditional leaders who will be autOmatic members
The elected members of the authority should be in majority ]~

In another document, the traditional leaders propose that 50 % of councillors in a traditional authority should be selected in terms of customary
law and the other 50 % should be elected by the community, with the
traditional leaders having a casting vote.'ll
As far as district municipalities are concerned. traditional leaders argue that
a district or regional council should be constituted by representatives from
town councils (category B councils) and traditional authorities, with heads of
traditional authorities being ex oJJicio members of such district/regional

1q I.elter to President Mbeki from traditiollalleaders. oated 16 May 2000.
40 Response w tlie Oi.')("ussirJn /)o{"l/men{ towards a White Paper on TrruJi{lOnal Leadership
and lnsl!lullon::, by ttlt' National House of Traditional Leaders. the ProvlnClal House of
Traditional Leaoers. Contralesa and the Royal Bafol~eng Nation. dated 2g June 2000.
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councils "with the same powers and responsibilities as other councillors",
including voting rights." In an interview, the president of the National
House of Traditional Leaders, Inkosi Mzimela, stated that such partly
elected regional councils would be in charge of planning and bulk delivery
functions, while traditional authorities at local level would be in charge of
actual delivery.42
Thus, it would appear that traditional leaders are reconciled to the idea
of some form of democracy but do not want to lose their influence and
overall authority in rural areas. Being full members of councils and having
appointed 50% of the council In terms of customary law, tradllional
leaders would still be dominant. This, however, would not only be con~
trary to Chapter 7 of the Constitution that prescribes elected municipali~
ties over the whole territory of the Republic, but it would also not accord
with section 1 of the Constitution.;") As discussed below, the draft Bill
envisages reconstituting traditional (tribal) authorities into partly elected
bodies but without the kinds of power and functions demanded by the
traditional leaders.

7 OPPOSITION TO TRADITIONAL LEADERS' DEMANDS
The demands for 'semi~autonomy' of traditional authorities in local gov~
ernment is opposed by a number of civil society organisations, which see
the move of traditional leaders as retrogressive and subversive of democracy. Traditional leaders rule without accountability. Others argue that
traditional leaders are desperately trying to hang on to privilege. As one
commentator has said: "They used to instruct their subjects to pay levies
and could sell sites, They see their powers slipping through their fingers
and they are putting up a tough fight to preserve their hereditary right to
rule without first testing the will of the ruled".·!! Some people have argued
that if traditional leaders want to participate more effectively in local
government, they should stand for election. If they are as popular with the
people as they claim they are, they will be elected" Traditional leaders
4n
have responded that that would not be in accordance with traditlon.

8 GOVERNMENT RESPONSE TO DEMANDS OF TRADITIONAL
LEADERS
The government, while willing to negotiate and reach an acceptable arrangement with traditional leaders, has been firm that the local government
Govcrnrnem's Response to [he Submissions ot Traditional Leaders on [heir Role, Powers
and Functions. Memorandum from President Mbeki to Kgusi Klitarna, dated 28 Augusr
2000. par 3.3
12 Business Day 2000
43 S I stares: ·'TIle Republic is one, sovereign. democrarlc Slalt:, fourHkd on thc following
vahw~;
. (d) Univcr\al suffrage, il national cornmon voters roll. regular electIOns anci a
rnulti-party system ot governance. 10 ensure accoumabiliry. respollsivelless and openness·'. This secrion was mealll to apply to rile rural areas d\ wdl
'll

44 The SWr 2000.
1'1 ,')'unday Indf'{Jf'ndf'nt 2000
'l6 Ibl<i, based on all interVIew wirh Ihe presicienr of Conlralesa. P. Holorm,a.
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model set out in the Constitution should not be changed. In a memoran~
dum dated 28 August 2000, President Mbeki responded to the traditional
leaders' memorandum of 29 May 2000 and their response to the Discus-

sion Document towards a White Paper on Traditional l.eadership and institutions The President assured the traditional leaders that:
(! J

(2)
(3)

(4)

(5)

(6)
(7)

In line with the Constitution and relevant law, traditional leaders would
continue to discharge the authority currently vested in them
The government would amend the Municipal Structures Act and increase
representation of traditional leaders on councils from 10% to 20 %.
Ttle government would review the role of traditional leaders and ensure
ttlat they are accorded an appropriate role within the intergovernmental
relations structures
Demarcation of areas Including tradllional authority areas would be
reviewed by the Board to address their objections although the final decision was that of the Board as an independent body.
Relevant national and provincial departments were tasked to identify
areas in which additional responsibilities could be assigned to traditional
leaders
New legislation setting out their role would be finalised in July 2001
MECs for local government would he advised to consider applying Section
81 (4) (b) of the Structures Act i.e. to prescribe a role for traditional leaders
in the affairs of municipalities in their provinces,·n

However, regarding the model of local government, President Mbeki
made it clear that government did not support the alteration of the exist~
ing local government model and emphasised that "the proposal to disen~
franchise a section of our people negates the aspirations of millions,
including some traditional leaders, who fought for democracy", lie stated
that the current model had been approved by the Constituent Assembly
after an extensive and inclusive consultation process. Mbeki pointed out
that apartheid had distorted the institution of traditional leaders, including
allocating to them functions that traditionally did not belong to them.
Most or these functions would now be performed by local government
structures in terms of the Constitution. The President observed that many
South Africans and organisations had responded to the Discussion Docu~
ment indicating support for the rural local government model provided for
in the Constitution.
Despite continued negotiations, not much has happened since 2000,
apart from the amendment of the Municipal Structures Act to increase the
participation of traditional leaders in municipalities from 10% to 20 %.
However, traditional leaders continue to agitate for more, with renewed
support from the Minister of Home Affairs, Mangosuthu Buthelezi, and his
nephew, King Zwelethinl of the Zulus. The legislation providing for the
role of traditional leaders did not materialise by July 2001 as promised.
Continued consultation has, however, resulted in the Draft White Paper on
Traditional Leadership and Governance and the Traditional Leaders and
Governance Framework Bill 2003.-1H

47 Supra IlOle 41
48 Supra note 12
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9 THE DRAFT WHITE PAPER ON TRADITIONAL LEADERSHIP
AND GOVERNANCE
The Draft White Paper assumes a conciliatory tone, despite the of tencombative stance taken by some traditional leaders over the issue of their
powers and functions. The paper states that "traditional leadership and
South Africa's present democratic order are not mutually exclusive".4<l The
message is that traditional leadership and customary law have to be
transformed to be in harmony with the Constitution and democracy. As
part of its vision, government wants to see a strong relationship between
the institution of traditional leadership and the different spheres of gov5u
ernment - in particular, the local government sphere. The Draft White
Paper notes that traditional leadership was adversely affected by colonialism and warns that given the new order. it cannot be restored to its
pristine pre-colonial form but has to adapt to change.' It acknowledges
that traditional leadership can still play an important role along with other
institutions in achieving a better life for all. but makes clear the limits of
its role:
Traditional leadership is a creature of custom and generally carnes out customary functions. It may, however, complement [he role of government in rural
areas. Therefore there can be no contestation of aU[hority between [he institu5c
tion of traditional leadership and the state.

The Draft While Paper further notes that in exercising their powers and
functions prior to 1994. traditional leaders did not enjoy autonomy but
acted under the supervision of magistrates, homeland departments or
national departments. They cannot therefore legitimately claim au(Onomy
in those areas now. Whereas local government powers and functions will
nOL be shared with traditional leaders, cooperative relationships will be
encouraged. Spheres of government may even delegate certain functions
to traditional leaders where provided for by law."
Suggestions are made in the Draft White Paper as to the possible role of
traditional leaders and the functions that they may perform in their own
right or on behalf of government. There are uncontested functions according to custom, such as preSiding over customary courts, convening
meetings of communities through imbizolleRgotla to consult with them on
needs and priorities; protectins. cultural values, and being protec(Ors of
customs and symbols of unity." In addition, a traditional leader may be

19 Ibid 19
50 /l)ld 20.
51 The Minister of Justice and ConslitlJ[tonal AffaIrs, P. Maduna. recenlly repealed this
warning: .. It should however. be borne in mind that all this is laking place in a IOlally dif·
ferem constitutional context, where SOUlh AtriCn has since become a full-fledged republic
- a ~lale where supreme powcr is held by thc pcople arid exercised through their duly
eleued representatives. In orher words rhe understanding of government is that this exer·
cise reflects no inlention to reven 10 the skltus (hat prevailed heforc the advem and Imer·
vention or colorllajism and apartheid'" MInIster of Justice and Constitutional Affairs. 2003
52 Supra [[Ole 12. 21
53 Ibid 24
51 Jbid 29
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requested to perform ceremonial functions, such as inaugurating a development project or opening a new school or clinic in his or her area.
As far as non-customary matters are concerned, traditional leaders are
expected to provide an advisory and supportive role to government in
different spheres, but more particularly at the local government level.
They should play an important role in mobilising the people in their areas
to support social economic projects. such as the provision of water, roads
etc. At a higher level, both the National and Provincial Houses of Traditional Leaders are expected to playa role in advising government in
provincial and national spheres on developing policy and legislation
affecting rural communities. The Draft White Paper spells out in some
detail the possible involvement of traditional leaders and traditional
authorities in various functional areas, such as justice, health, land affairs,
environment and tourism etc., through assignment, delegation or agency
from government. It is submitted that this is a substantial role and that
the government is going out of its way to be accommodating. Traditional
authorities no longer have taxing powers and therefore have no financial
capacity (even if they had the human resource capacity) to carry out
development projects and to provide services on their own. This should
remain in the hands of elected municipalities, which have taxation powers
and are allocated these functions by the Constitution. However, as they
are salaried by the state traditional leaders should assist in the implementation of government programmes as well as advising on where the needs
lie in their communities. These possible functions are more specifically
dealt with in the Bill discussed below.

10 THE TRADITIONAL LEADERSHIP AND GOVERNANCE
FRAMEWORK BILL 2003
The Bill was circulated in June 2003 for comment and is currently (September 2003) before the Portfolio Committee on Provincial and Local
Governmenc. The Bill makes few changes to the proposals in the Draft
White Paper but is more specific on some of the issues. A major proposed
change is the introduction of partly elected, panly nominated traditional
councils to replace existing traditional authorities in traditional community areas. Clause 3 of the Bill provides that membership of a traditional
council, at least a third of which must be women, comprises traditional
leaders, members of the community selected by the principal traditional
leader of the area in terms of custom, and other members who are democratically elected by the community. This is an important change that
introduces a democratlc element in traditional institutions and thus seeks
to marry the traditional and the modern. The problem, however, is that
the Bill provides that the elected element should be 25 % of the council's
membership, leaving 75% as nominated members. This hardly transforms or democratises traditional institutions. It has been argued that it
will leave the status quo intact. The Commission on Gender Equality (CGE)
has described this provision as a "mockery of democracy,,':5 while the

55 Comrl1lssion on Gender Eqlli'llilY ((eEl, 200.1.
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~ational Land Committee describes it as merely symbolic with no real
impact'" The Madikwe community from the North West argues that the
composition of the council should be 75% elected and 25% appointed. To
qualify as even partly democratic the councils should be at least 50%
elected by the relevant community. This becomes even more important if
the councils are (Q emer imo service pannerships with municipali(ies, as
proposed in the Bill.~7 The proposed 30% female membership is a significant step in the right direction, considering that even the fully democratised institutions such as the ~ational Assembly, provincial legislatures
and municipal councils have not yet achieved that level of gender equality. The Bill does not set out the process for and control over the election
of councillors ro ensure that the election is free. It is not even clear
whether such elections would be by secret ballot This leaves the process
open to abuse or manipulation.

At a recent conference of traditional leaders, the idea of elected traditional councils was rejected as being in conflict with customary law.58 It
was argued that the existing traditional system is based on direct democracy and therefore was consistent with the requirements of the Constitution. It was submitted: "Those who claim that traditional African governance is undemocratic are either totally eurocentric in their thinking or have
no understanding of the ways of African people".s~ This rejection was reiterated by Inkosi Mpiyezintombi MZlmela, chairman of the National House of
Traditional Leaders, in his presentation to the portfolio committee.c~;
In contrast, Contralesa, which is a member of the coalition, welcomed
the Bill. It argued for the traditional authorities to be recognised as structures of local government in their own right in traditional community
areas but added: "The transformation and democratisation of traditional
authorities should be a prerequisite for such recognition".~' )( therefore
welcomed (he provision in the Bill that traditional councils should be
composed of traditional leaders and elected counCillors, including women
and youth. Most importantly. Contralesa is in principle not opposed to the
establishment of elected municipal councils in areas under traditional
leaders as long as, where possible, all heads of traditional authorities were
full members of such counCils.'"

The draft Bill lists a number of functions for traditional councils. These
are similar to those proposed in the Draft White Paper. The councils are
intended ro provide a facilitative, supportive and consultative role to
organs of state at the local, provincial and national levels. For instance,
they are expected to facilitate the involvement of traditional communities

.')6 National Land Commi([ee, 200.3.
57 Republic or South Africa: Traditional Leadership and Governance rrarncwork Bill 2003.
[BS8-2003] in Government Gazette No 2S437 or 4 September 2003. clause 5 (3).
Sf! Coalilion of Traditional Leaders, 2003: 7. The coalilion of Ir<:lditiclIl.-lllcadcrs cornpri5cs
Conrralesa, the Houses ot'Tradi(ional Leaders and the Royal Bat"okeng House
59 Ibltt P 2.
60 Business Day 2003b.
61 Hllsines.'> nay 2003c.
62 Ibid
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in the municipalities' development of integraterl rlevelopment plans, sup~
port municipalities in identifying community needs, recommend appro~
priate intervention to government in relation to development and service
delivery, etc." Importantly, the draft Bill provides as one of the functions
of a trarlitional council "entering into service delivery agreements with
municipalities regarding the provision of services co rural communities".'"
Thus, where the traditional council has the necessary capacity, a munici~
pality may allow the council to deliver services. This may be in cooperation with local non~governmental organisations, as is currently the case in
some communities. Further the draft Bill leaves the door open for a
traditional council to exercise "powers and functions conferred by custom~
ary law, customs and statutory law consistent with the Constitution".
The proposals regarding service delivery have been met with skepticism
in some quarters, which have argued that the traditional councils will not
have the necessary capacity." There is also the feeling that such a provision in the law will create the expectation that service delivery must be
channeled through traditional councils or that the councils have priority in
the award of tenders for service delivery.~" As far as customary functions
are concerned, it is not clear what powers and functions customary law
confers. This could prove contentious. The Bill should have given an
indication of the scope of these powers and functions.
A questionable provision of the Bill is that tribal authorities operating
under previous (colonial, apartheid and homeland) legislation will be
allowed to continue and are only expected to comply with the reqUireb7
ments of the new law within four years. It is argued that there is no
sound reason why the intended transformation should not take place with
the passing of the new law. The legitimacy of these structures will remain
in doubt as long as they do not adapt to democratic principles. In fact, it
would be a good idea to repeal the colonial and apartheid laws relating to
the creation, powers and functions of tribal authorities with the coming
into force of the new legislation.
Another institutional change is the provision for the creation, in accor~
dance with provincial legislation, of a district house of traditional leaders
in the area of jurisdiction of a district municipality or metropOlitan municipality where more than one chieftainship exists in that municipality."s
Members of the house are to be elected by an electoral college comprising

61 Supra not!: ':17. C],':ILJSf: s.
64 Ibid clallse .')(3). The clause provides: "A traditIOnal couned may enter into a service
rkhvny <igrecnwnl with a municipalily <is provided for by law."
65 For installcc tllC ScklllJkllunc Ad-hoc Committee (Limpopo Province), 2003; CGE 2003
and Legal Resource Centre 2003
66 See for instance Suuth African Local Government Association (SALGA) 2003 and CCE
2003
67 Supra note 57. clause 25. The Legal Resources Centre (2003) is very critical at" [his
provision as is the CGE QOO')). They submIt that these apartheid inslilutions must be
made to democratise and do away With gender discrimination as soon as the law comes
into force
6H Supra note :)7, clause 16
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all the kings, queens or their representatives and the principal traditional
leaders residing in the district or metropolitan municipality in question,
The functions of a district house would be advisory, as is the case with the
provincial and national houses. It would advise the district or metropolitan
municipality on matters relating to customary law, custom, traditional
leadership, development of planning frameworks, development of by-laws
impacting on traditional communities etc. This is a potentially important
forum for traditional leaders, which, together with their participation in
municipal councils and traditional councils, could make an important
contribution to policy and delivery at the local level.
The role of traditional leaders themselves is not as clearly set out as
they would want. The function of "administering the affairs of the traditional community in accordance with custom and tradition" is listed as a
function of a traditional council, not of a traditional leader.~" The Bill
repeats the wording of section 212 of the Constitution that national or
provincial government may, through legislation or other measures, provide a role for traditional leaders.
The Bill, however, goes further than the Constitution by providing a list
of functional areas in which traditional leaders may playa role, namely
arts and culture, land administration and agriculture, health and welfare,
administration of justice, safety and security, registration of births, death
and customary marriages, economic development, environment and
tourism, management of natural resources and dissemination of information related to government policies and programmes.7l'
These could be substantial powers and functions if they were specifically allocated [0 traditional leaders by legislation. However, it is probably
necessary to leave the allocation to future legislation by the different
spheres of government in terms of the shared functional areas in Schedules 4 and 5 of the Constitution. This is indeed framework legislation and
the provinces should be able to put more flesh to it depending on the
capacities, budgets and other considerations.
At the same time, this could cause great disparities in the powers and
functions of traditional leaders. KwaZulu~Natal, for instance. where the
traditional leaders' lobby is very strong, could allocate its traditional
leaders wide powers and functions while the Free State gives them very
few. This could then lead to demands by the others for uniformity based
on the greater, not the fewer, powers and functions. There is also the
danger of this law creating the expectation that traditional leaders would
invariably administer the listed functional areas. Observers have warned
that this law should not give the impression that traditional councils
and leaders are a fourth tier of government on a par with elected local
government. "

69 flJidcl<lllSC 5(J)(t)

70 Ibid clause IS( j)
7 j Sckhul<hunc Ad-hoc Comrniltee 2001, Legal Resour{.€ Cenlre 2003
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The Coalition has objected to the apparent vagueness of the provision
relating [0 functions and powers of traditional leaders. In its commentary
on the Bill. it reiterates its demand for exclusive authority in areas under
traditional leaders. It argues:
The Coalition has repeatedly maintained that the traditional authorities must be
accorded the right under the ConStllUtlon to take over full control of the local
government functions of their communities. The wording of Chapter 7 [of the
Constitutionl has allowed elected local authorities to usurp the functions that
should rightfully be performed by traditional authorities in their areas. Ie

The Coalition repeats the charge that government had reneged on a
promise [0 amend sections of Chapters 7 and 12 of the Constitution to
provide for powers and functions of traditional authorities in local gov
ernment. It proposes its own constitutional amendments, incorporating its
demands. For instance, a proposed amended section 151 (I) would read:
"The local sphere of government consists of municipalities which must be
established for the whole of the territory of the Republic, except for areas
governed by traditional authorities". It is also proposed by the Coalition
that a new section 2! 2B be inserted in the Constitution to the effect that
the local sphere of government in traditional communities consists of
traditional authorities, one of whose functions is "[0 ensure the provision
of services to traditional communities". It is further proposed that matters
listed in part B of Schedule 4 and part B of Schedule 5 of the Constitution,
(described in the Constitution as local government functions), be adminis
tered by the traditional authorities in traditional community areas.
6

6

These are extensive powers and responsibilities wilh considerable budg
etary implications. It is most unlikely that the government would consider
acceding to these demands.
6

It seems clear that although the Bill is a significant advance towards
resolving the question of the role of traditional leadership in governance,
the struggle of traditional leaders for the restoration of their pre~de~
mocracy powers and functions is far from over.

II COMPARATIVE EXAMINATION OF ROLE OF TRADITIONAL
LEADERS

11.1 Namibia
Although traditional leadership is recognised in the Namibian Constitution,!" the role of traditional leaders diminished substantially after independence. As in many other African countries, colonial powers used
traditional leaders in the then-South West Africa for their own purposes to
assist in the implementation of colonial policy and enforcement of colonial

72 Coalition of Tradj(jonal Leaders 2003' 7.
73 S 102(5) of the Constitution 01 Namibia states' "There shall be a Council of Tradirional
Leaders [0 be es[ablished in terms or an Act or Parliament in order to advise (he Presidcrll 0[1 Ihe corllrol and UliJisalion of communal land and on all such mal[ers as may be
referred to i[ by [he PresiderH t'or advice".
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laws. Traditional leaders lost much of their legitimacy with the people
because of the oppressive nature of colonial law enforcement.
As a result of this collaboration with oppressive colonial rulers, the tradi~
tiona I rulers did not gain favour with the incoming liberators of the South
West African Peoples' Organisation (SWAPO), which assumed power at
independence in 1990. Traditional leaders were marginalised and stripped
of most their powers and functions. For instance, they lost their criminal
jurisdiction and could try only civil cases based on customary law. They
lost powers of detention and the tribal police were disbanded."
The Traditional Authorities Act 17 of 1995 set up traditional authorities,
consisting of traditional chiefs and their advisors, but it gave them no
specific functions. Traditional leaders were left to function and exercise
powers accorded to them by customary law. However, section 12(2) of
the Act provided that "where the powers of the traditional leader conflict
with the powers of the organs of the central government, regional councils
or local authority council, the government, regional council or local
authority council as the case may be, shall prevail". Although the traditional leaders' powers to allocate land were not taken away, they were
diminished in that elected Regional Councils were given responsibility for
administration of land outside urban areas.?~
More recent legislation ~ the Traditional Authorities Act 25 of 2000 ~
does not substantially improve the position of traditional authorities. It
restricts them largely to cultural or traditional matters and to assisting
government in maintaining law and order. It gives them no specific role in
development or service delivery. Section 3 of this Act requires traditional
authorities and their members to promote peace and welfare in the
community and to supervise and ensure the observance of the customary
h
law of the community by its members.· Traditional leaders are required
to assist the police and other law enforcement agenCies in the prevention
and investigation of crime and the apprehension of offenders" They are
also required to assist and cooperate with government, regional counei Is
and local authority councils in the execution of their policies and to keep
members of their communities informed of development projects in their
areas. Thus, traditional authorities are confined to assisting in the jmple~
mentation of policies and governmental programmes rather than being in
charge of such programmes themselves.
Traditional authorities may raise funds on behalf of their communities
for purposes of performing the functions permissible under the Act."
Importantly, a traditional authority may set up a Community Trust Fund
to which members of the community concerned may contribute for
purposes of:

71 For a comprehensive study of the role of tradilional leaders in Namibia, see KeLJlder
1998

75
76
77
78
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(a) financing projects in the community which promote and uplift the culture,
preserve cultural sites, works of art and literary works of the community
(b) meeting the administration costs of running the office of the traditional
authority (C) meeting the costs of performing any of the functions and duties of
the [t adi[lonal authority under the Act

It is clear that traditional aU[horities are not supposed to raise funds or
manage funds provided by the state for service delivery in the same way
as a local council would.
Provision of services in rural and urban areas is the province of elected
local authorities. The Local Authorities Act 22 of 1992 provides for the
setting up of municipalities, town councils and village councils headed by
mayors, chairpersons and executive committees. Their functions include
water supply, sewerage removal, rubbish removal, street construction and
m~intenance, electricity supply and public transport. No role is provided
for traditional authorities in this respect, nor are traditional leaders mem~
bers of these councils. Keulder states that there is tension between tradi~
tion~1 leaders and elected counclilors'jQ who have clashed over, for
instance, the traditional leaders' charging for use of communal land by
members of the community. He further points out that there is mutual
suspicion between traditional le~ders and elected councillors, which is
perhaps to be expected where power has been taken from one group and
transferred to another. However, he acknowledges that in some areas
there is cooperation between them on matters of development.";' Keulder
was writing in 1995-1996, and his work was based on the operation of
the 1995 Traditional Authorities Act. Since the new Act of 2000 did not
give the traditional le~ders any greater involvement in local government,
this probably implies the traditional leaders have come to accept their
diminished role and are cooperating more with elected local councils. In
any case, they are required by law to "give support to the poliCies of the
Covernment, regional councils and local authority councils and refrain
from any ~ct which undermines the authority of those institutions".81
Another factor that restricts Namibian traditional leaders to m~tters of a
traditional nature is denying them the right to hold elected political positions while holding the position of chief or head of a traditional commu~
nity,H., Traditional leaders are not prohibited from taking up political office
(defined as the office of the President of Namibia, membership of the
National Assembly, National Council or Region~l Council and including
leadership of a political party), but once elected to office such a traditional
leader is considered to have taken leave of absence from the office of
chief or head of a traditional community. He or she may not be accorded
the status of chief or head of a traditional community, nor receive allow~
ances payable to a chief or head of a community." The Act recognises

79 Keulder 11)1)8: 61 2

80 Ibid 62
81 S160t"Act 25 of 2000.
H2 II.nd siS.
83 lind 5S 15( I), 0) and (4) Taking leave to go into full-lime pulilics is what lhe DTI1Jt White
Papt-'r is projlosing for lrcldiliond! ICilders in ~oUlh Africa
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that this may be a limitation of the constitutional right to hold political
office or the office of chief or head of a traditional community and pro~
vides that "to the extent that this section authorises such a limitation, such
limitation is authorised on grounds of public interest as contemplated in
Article 17(3) of the Namibian Constitution".B~ Nevertheless, there is noth~
ing prohibiting traditional leaders from being elected to local authority
councils and participating in decisions on development etc.
On the whole it would appear that the position of tradilional leaders in
Namibia cannot be used as an example to argue for a greater role in local
government for traditional leaders in South Africa.

1 1.2 Zimbabwe
The Zimbabwe Constitution provides for the recognition and appointment
of traditional leaders by the President "giving due consideration to the
customary principles of succession of the tribes people over whom the
chief will preside ... ,,~~ The Constitution also provides for a Council of
Chiefs consisting of chiefs elected by chiefs in communal land areas (rural
areas excluding commercial farming areas and rural towns). The Council
of Chiefs has advisory powers only, similar to the National House of
Traditional Leaders in South Africa.
Like in Namibia and other African countries, tradItional leaders in Zim~
babwe were marginalised at independence on the ground of their alleged
or actual collaboration with colonial oppressors. In Zimbabwe before
independence. the chiefs were largely tools of the Rhodesian government
and used to identify and hand over suspected freedom fighters. In this
way (hey lost much of (heir legitimacy and respect among the people
whom they administered. As pans of the country were liberated, guerrillas
set up village committees as local government structures, which (Ook over
functions previously performed by chiefs.~~ At independence elected
village com mittees officially took over local government functions. These
were later succeeded by Village development committees, which fed ward
development committees, which discussed and came up with programmes
of action for approval by councils on matters of rural development. Urban,
district and rural councils had the responsibility for provision of basic
services such as water, electricity. sewerage, and roads. Tax collection in
rural areas was the responsibility of district councils. However. it is recog~
nised that these councils were not as successful in tax collection as the
chiefs had been

A new Act. the Traditional Leaders Act" of 1998, was passed introducing changes in the role of traditional leaders in Zimbabwe. It is argued
that this was in recognition that the state would be more successful in its
control 01 the population by having the chiefs on their side and using
84 [/Jid s 15(8)
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them for matters such as tax collection and law enforcement. All indications are that tax collection in rural areas increased dramatically when this
function was handed over to traditlonal leaders
The most important part of the Traditional Leaders Act is the functions
and duties of traditional leaders under section 5. The first duty is the
performance of functions pertaining to the office of a chief as the traditional head of the community under his jurisdiction. This has to do with
functions under customary law and culture. Another duty is the discharging of functions conferred on him in terms of the Customary Law and
Local Courts ActR~ relating to resolution of disputes. A further important
duty is overseeing the collection by village heads of taxes, levies, rates
and other charges payable under the Rural District Councils Ace"" They
also have an important role in ensuring that communal land is properly
allocated in accordance with the Communal Land Act~'J and ensuring that
requirements for occupation and use of land are observed. In particular
land must be used in accordance with the law relating to control of overcultivation, overgrazing, destruction of flora and fauna and illegal seulement. A chief must report any outbreak of any epidemic disease, publish
public orders. directions and notices of the state. Importantly. a chief is
charged with "liaising with and aSSisting development committees
in
all maners relating to the planning and implementation of local development programmes ... ~l He must also assist drought and famine relief
agencies in coordinating reHef.
Thus, it is evident that a chief and the headmen under him are agents
of the central state with no autonomy in terms of service delivery or other
local government functions. They take care of traditiOnallcustomary functions and general administration [Q ensure good governance and peace in
communities, as well as assisting elected government structures and
institutions to carry out their programmes related to service delivery and
development and. significantly. in the collection of taxes. levies. rates and
other charges for {he state.
Unlike in Namibia, traditional leaders are not specifically restricted from
taking up political office while retaining their positions as traditional
leaders. This leaves them free to participate in local and national government.
Traditional democratic structures have been formalised and modernised
in Zimbabwe. The Traditional Leaders Act provides for the existence of
village assemblies. also known as dare or inhundla. consisting ?f all the
inhabitants of the village concerned over the age of 18 years."- The assemblies thus include women and youth, unlike traditional assemblies in
many African countries in which women and unmarried young men have
not been allowed to participate. Village assemblies are presided over by

HH Custumary Law dnd LOCdl Courts Act cll 7: 05 li:Jws of Zimbabwe.
oS9 ell 29: 13 Laws of Zimbabwe
90 Ibid ell 20' 04
q 1 SllfJnl note H7
9J. Supra nOle oS7. s [4.
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village heads nominated by headmen. approved by the chief and appointed by the Secretary of the Ministry of Local Government and Housing. The functions of a village assembly include:
• considering matters affecting the interests and well-being of all the
inhabitants of the village, ensuring good government in the village:
• considering issues relating to land, water and other natural resources
within the area and making appropriate recommendations;
• electing a development committee for the village:
• reviewing and approving any village development plan before it is
submitted to the ward development committee for incorporation into
the ward development plan:
• considering matters referred to it by various authorities and organs;
and
• making representations on any matters affecting the village."
Village development committees. presided over by village heads. prepare
development plans for incorporation into ward development plans.
A ward. consisting of a number of villages in the communal or resettlement areas of a rural district, has a ward assemhly consisting of all
headmen. Village heads and the district councillor of the ward."' The ward
assembly is presided over by a headman elected by the assembly. The
functions of the ward assembly include supervising the activities of the
village assemblies within its jurisdiction, reviewing and approving the
development plans or proposals submitted by the village assembly, submiting such plans for incorporation into the rural district development
plan, and generally overseeing Ihe discharge of functions by Village assemblies to ensure good government. In addition the ward assemblies
consider and report on matters referred to them by the district administrator. the chIef of the area, the rural district councilor a member of the
ward assembly.
Although the ward assembly is not a directly elected body it represents
the general interests of the ward through the traditional leaders. ThiS gIves
the traditional leaders an imponant say in the formulation of policy
affecting their communities. However, it must he recognised that these
bodies have no implementation powers, such powers resting with the
elected rural district councils. Any development project must ultimately be
approved by the district council before implementation.
At the highest level of traditional leadership there is a Council of Chiefs
established by the Constitution "to advise the President on the control and
utilization of communal land"." The Traditional Leaders Act expands the
functions of the Council to:
(a)

... make representalion lO the :v1misler [of Local Governmen[ and Hous"
ingl concerning (he needs and wishes of the inhabilantS of communal and
reseHlement land; and

91 Ibid s [::>.
Q'1 lilid 5 [8
SIS Conslitution of Zilllbdbwe 1<JHO, d!>

194

dTllf:Tl{h:d,

!> 102

Reproduced by Sabinet Gateway under licence granted by the Publisher (dated 2009).

TMI)ITIONAI.I.FAOFRSHlr AND rrs FUTIJRE ROLF. IN LOCAl, GOVERNANCE

(b)

to consider any representation made to it by the provincial assembly and.
in its discretion. to report to the Minister: and

(c)

to consider and report on any matter referred to it by the Minister for
consideration; and

(d)

to superintend the activities of ward assemblles and village assemblies
and to give them such direction as It considers necessary,'C

This last function ensures that chiefs at the highest level have a say in the
implementation of local government policy and programmes.
Each province has a provincial assembly consisting of all chiefs of the
province. At each meeting. the chiefs elect one of their number to preside."'! Each provincial assembly elects members of the Council of Chiefs
from among its number. The main function of the assembly is to consider
and report on matters referred to it by the Minister, the Council of Chiefs
or a member of the provincial assembly and to bring to the notice of the
Council or the Minister any matter which affects the inhabitants of the
province concerned or any part of the province. It would appear that the
provincial assembly is not as influential as the village or ward assemblies
as it does not directly deal with specific development plans or programmes. A provincial assembly is thus similar to a provincial house of
traditional leaders in South Africa.

As in the case of Namibia. the position and role of traditional leaders in
Zimbabwe is not encouraging for those in the traditional leadership in
South Africa who demand a greater role for traditional leaders in local
government and especially for autonomy from elected municipalities,
Zimbabwean traditional leaders have been reduced to administrators and
tax collectors without much power in terms of decision-making, implementation of development programmes or service delivery. Nevertheless,
their role in presiding over and participating in village and ward assemblies IS important. in that through this they get to Influence policy and
service delivery in, and the development of. their areas.

11.3 Botswana
Unlike Namibia and Zimbabwe, Botswana's independence was not preceded by a liberalion struggle. There was instead an 'orderly' transition to
independence. The position of traditional leaders had been less undermined under colonialism than in (he other two countries and the legiti~
macy of the leaders was largely intact at independence. This was also as a
result of the fact that instead of using traditional leaders as instruments of
oppression. the British had co-opted the leaders through their policy of
indirect rule. leaving them to govern the African people as they had
always done in accordance with customary law and practice, as long as
they delivered taxes to the British and ensured law and order in their
communities.

96 Supra note 87, s '37
97 Ibid s 15.
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Nevertheless, at independence political parties demanded democratic
structures in governance and the powers and functions of traditional
leaders in government were slowly eroded, The more senior leaders
negotiated a House of Chiefs but even this had no powers. It is an advisory body that may consider draft legislation and pass resolutions on it.
but Parliament is not bound to take its advice, Any Minister may consult
the House of Chiefs on any ma[[er and the House may discuss any ma[[er
regarded as in the imerest of the tribes or tribal organisations. Although
the House of Chiefs is largely [Oothless. it has been argued that it " ... did
contribute to the successful governing of Botswana. It facilitated better
understanding of state policy by the ordinary rural population"." The
House of Chiefs may be compared with the South African National House
of Traditional Leaders in its limited role.
As far as local government is concerned, traditional authorities lost many
of their powers to the new democratic structures: the district councils and
the land boards. This narurally caused conflict. As in present day South
Africa, "traditional leaders were reluctant to surrender their powers and
influence to the new structures and relations between the two remained
conflicrual".cc
The responsibility for delivering services in rural areas rests with the
district council. Its functions are spelled out in the Local Government
(District Councils) Act. .0(' The main function, as stated in section 7, is to
"perform the functions it is required to perform and mherwise exercise its
powers so as to secure and promote the health, order and good government of the area for which it has been eSlablished", The functions are
furrher elaborated in the schedule [0 the An and include:
•

providing primary school education;

•

providing sewage and refuse removal;

•

taking steps to safeguard and promote health and prevent occurrence
of or deal with outbreak of disease;

•

constructing and maintain[ingllocal roads; and

•

providing water supplies. licensing of brewing and distribution of
traditional beer.

For the above purposes, the districl council is empowered to pass by-laws.
Tradilional authorilies could, of course, have performed some of the
functions listed above. The option chosen by Botswana as a democratic
modern state is that such services ought lO be controlled and supplied by
a democratically elected and accountable body with the assistance of
traditional leaders where necessary. The traditional leaders, on the other
hand. are left with very limited powers or functions. Even land allocation.
which was a major source of power and patronage for them, was laken
away in 1970 and given to land boards. According to the Chieftainship
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Act, 'jl a traditional leader is left with minimal administrative functions,
namely "to promote the welfare of his tribe, carry out any instruction by
the Minister, inform the tribe of development projects in the area, con~
vene Kgorla meetings to obtain advice as to [he exercise of his functions". " Traditional leaders are also charged with assisting in the pre~
vention of crime. They may cause persons [0 be arrested if it may be
done without a warrant or where a warrant has been issued. They may
also seize property suspected to be stolen and report arrests and seizure
of property to the nearest court, ,,~/~ [n some respects these powers are
similar to those of chiefs in South Africa under the Regulations of 1957
described above, especially with regard to the maintenance of law and
order.
With respect to Botswana it may again be concluded that the role of
traditional leaders has been conSiderably diminished and has given way
[0 elected structures as far as local government functions are concerned
South African traditional leaders are better off, in that they are at least
entitled to participate in local government decision~making under the
Municipal Structures Act.

12 CONCLUSION
The idea that rural areas under traditional leaders should not have fully
elected municipal councils and should remain under the overall control
and direction of hereditary chiefs and their 'tribal authorities' is not likely
to he accepted in the near future. If accepted, it would mean that, in some
parts of the country people elect those they consider to be capable leaders, who have a programme for uplifting the community, while in other
parts of the country people are stuck with leaders whose claim to leadership is not ability, effiCiency or an implementable vision for the improvement of the life of the people hut is rather based on being born to the
royal line.
South Africa is not disrinct from the rest of Africa or the world with re~
speC[ to its traditional leaders. Traditional leadership is a dominant mode
of governance at a particular stage in a people's history. Europe had
hereditary rulers, powerful kings and queens with a hierarchy of subordinates such as dukes, marquiS, earls and others, but this system ultimately
gave way to democracy. Where traditional, hereditary leadership survived, only the very top leadership survived and they now only perform
ceremonial functions, as is the case in England, the Netherlands and
Sweden. In Africa traditional leadership was perpetuated by colonialism
and apartheid because of the policy of indirect rule. Many of the colonial
chiefs were turned against their people in the process of coercing them to
render services and pay taxes to the colonial masters while neglecting
their own well-being. It is for this reason that many African countries gO[
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rid of the institution of traditional leadership or relegated it to largely
ceremonial and cultural matters after independence. Of course, there are
quite a number of traditional leaders who resisted colonialism and who
must be applauded and remembered, But times have changed, In order to
improve people's conditions and Fulfil their wishes, the people themselves
have to periodically elect their leaders and get rid of those who do not live
up to their expectations. It is true that the democratic experiment went
wrong in a number of African countries but [his is no reason to prefer
hereditary rule to democracy, Africa is currently experiencing a renaissance of democratic rule.
The role of traditional leadership in a democratic South Africa has been
the subject of debate and negotiation for ten years and still remains
unresolved, Despite the many meetings that government has had with
representatives of traditional leaders, it is clear from the Draft White Paper
and the Traditional Leadership and Governance Framework Bill 2003, that
the situation regarding elected local government, as outlined in the Constitution and legislation, is not about to Change. A study of the position of
traditional leaders in neighbouring countries does not advance the case of
the traditional leaders in South Africa for the kind of powers and functions
they demand, They need to accept this reality and settle For co-existence
and cooperation with elected local government, which will assure them of
greater participation in public aFFairs and a meaningFul contribution to the
upliftment of rural communities from the state of poverty and neglect
they suFFered under apartheid
IF traditional leaders are willing to cooperate with all spheres of government and to utilise the remodelled and the new traditional structures
enVisaged in the Bill, they can achieve much for their communities. They
have been in charge on the ground and know or are able to assess the
needs of their people, although they were previously unable to do much to
meet these needs, They should use their representation on the councils to
argue for better services and development projects in their areas. At the
same time, given that traditional leaders comprise only 20 % of the councils
it would do no harm to allow them voting rights so that they Feel that they
are part of the councils and associate themselves with the decisions taken,
The Bill enVisages the Forging of partnerships between proposed traditional councils and muniCipal councils. Such partnerships should satisfy
the traditional leaders' demand for a more substantive role in serving
their people but the partnerships are subject to their demonstration of
having the capacity to deliver. It is up to them to prove the sceptics
wrong, Traditional leaders, assisted by structures at the local level, should
continue to look aFter the cultural interest of their communities, resolve
disputes in accordance with customary law and promote peace in the
community. They should also remain points of communication between
government agencies and the people and generally assist government in
improving the conditions of life of the rural communities. The functions
stated in Chapter 7 of the Constitution, such as the provision of water,
electricity and other services, should remain primarily the responsibility of
municipal councils. However, the two should cooperate closely to maximise their respective capacities to the benefit of the communities. The Bill
sets the stage for such cooperation. It is still to be seen whether it will
materialise.
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