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1 INTRODUCTION

Sub-Saharan Africa is regarded as one of the poorest regions in the world'
and the number of very poor people has been increasing steadily since
1993 Social security measures are widely regarded as one of the more
important poverty alleviation 1ools, therefore any endeavours to improve
Lhe quality of lives of the peoples of the region should take social security
structures into account.

Although the main focus of regional integration in the South African
Development Community (SADC) region has until recently been economic
tn nature, the need to address social prolection i1ssues has become part of
the regional integration agenda. Unfortunately, actual co-ordination of
social security measures in the region is currently lacking.

South Africa is embarking on a process to completely resiructure its
social security system. One of the initial steps in Lhis process has been Lhe
research done by the Committee of Enquiry into a Comprehensive System
of Social Security for South Africa. This Commitiee's reportl’ published in
2002 indicates the direction social security developments will take. It is
significant that the Committee regards the "growing interdependence in
the [SADC] region, and the more extensive migration of the region’s
workers and residents” as an indication that a regional response to social
security is urgently required.

South Africa is the main host country for migrant workers in the South-
ern African region’. This is mainly due to the perception of a better quality
of life to be altained by working (and staying) in South Africa.” The South

1 SADC FLS Annual Progress Report 2001 2002 estimates that 40% of the wial regional
poputlation live i abject poverty.

2 Wurld Development Report {2003) 2

“lranstorming the: Present - Protecting the Future” March 2002,

4 Fg the estimated |45 000 Mozambican migran miners and farm werkers - SA Dept of

Labour Media Staicinent. 9 March 2003

SAMP “Challenging Xenophobia: Myths & Realities about Cross-Border Migration in

Sauthern Africa™ Migration Policy Series No 7 (1998) 173,
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African government already spends considerable amounts on social security
for South Africans.” The blanket inclusion of migrant workers under South
African social protection would lead to an increase in the level of govern-
ment spending, creating the perception that South African taxpayers are
expected to subsidise benefits for migrants.”

The decreased protection offered to cross-border migrant workers in-
ternationally is partly the result of social security systems being country-
specific by nature. States conventionally jealously guard their powers o
rmake their own social security decisions. This global phenomenon is based
on two principles, namely:

® The principle of territoriality, which confines the scope of application
of social security legislation 1o the boundaries of the country that en-
acted it. This principle can therefore lead to the loss of social insurance
benefits by warkers migrating from the one country to the next.

* The nationality principle, which gives preference to the citizens of a
particular country and consequently may lead to less favourable bene-
fits to non-nationals or even outright exclusion of foreigners from so-
cial security benefits." An example of this is the distinction South
African legislation makes between citizens and non-citizens when it
comes to the allocation of certain benefits ’

The abovementioned obstacles to the enjoyment of social security rights
by migrants globally, apply to the Southern African region as well. All
measures to co-ordinate social security benefits will of necessity entail con-
cessions on the abovemnentioned principles of territoriality and nationality.

Gillion'” states in the context of the deficiencies of social security systems
in developing countries: “it is easier to perceive what is lacking than it is
to analyse the causes of the problern. and it is even more difficult to judge
what is the best response.” In seeking the “best response” to deal with the
social security challenges in the SADC region, particutarty the formidable
task of co-ordinated treatment of migrant workers, a comparison with the
European treatrnent of social security rights could offer some solutions.

The member states of the European Union have developed high levels
of social protection with established social security systems. There is no
European “Welfare State” model and each member state has its own unique
social security legislation, administrative structures and enforcement

6 According 1o the SAHRC Report on Socio-Eeonomic Rights for the period April 2000 10
March 2002, 4 374 817 people were receiving social security and 1 709 103 children
were recelving social assistance:.

7 PFuliz £ and Pieris B “The Social Protection of Migrant Workers in South Africa”
www.ilo org/publicienglish/regionfatpro/pretoria/papers/ 1 997 /polpap3/intro.him 2. In a
study by the SA Migration Project 60% of the South African respondents believed that
non-South African rmigrants pul a sirain on South African resources - SAMP “lmrmigration,
Xenophebia and Human Righis in South Africa” Migration Policy Series No. 22 (2001).

8 1LO Social secunity for migrant workers {1996) 5-6.

9 See below ar 2.6 [ur a discussion on whether this distinclion can be regarded as
unicenstitntional in terms ol ss 9 and 27 of the SA Constitution 108 of 1996,

10 “Health care and pensions in developing countries: The basis for stralegy” 1993
International Labour Review 161
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measures. The countries in the region do, hawever, face certain common
challenges, such as ageing populadions, the costs involved in continuing to
provide high levels of benefits, the pressures of globalisation on social
spending, the changing nature of work and new family structures. These
challenges require a “modernisation” of social security in Europe.” What
makes Europe a good subject for a coemparative study, is the fact that
regardless of the diversily of the national social security systems, measures
have been put in place to co-ordinate existing structures to ease the difficul-
ties faced by cross-border warkers. A clear policy trend toward the conver-
gence of social security provision across Europe is also noticeable.”” This
trend is partly driven by concerns that differences in sacial security measures
impair free movement of workers and deepen regionat imbalances. "

The purpose of this study is to determine whether the measures to co-
ordinate social security applied in Europe can be utilised in the Southern
African situation. For this purpose the social protection available in the
Southern African region will be skeiched in brief, togetber with the chal-
lenges faced by migrant workers in the region. The comparative success
story of European social security will be briefly explained, with emphasis
on the measures (o co-ordinate the diverse national social security meas-
ures. This will be followed by an analysis of the possible lessons o be
learnt from the European experience and the levels to which it can be
translated to the unigue situation in the SADC region. In the search for a
regional response to social protection in Southern Africa, policy makers
will have to consider international standards”. The pertinent international
human rights standards will be outlined briefly. Selected international
labour and social security standards will also be considered, particularly
those that set minimum social security standards or deal particularly with
the treatment of non-citizen migrant workers.

2 SOCIAL SECURITY IN SOUTH AND SOUTHERN AFRICA

2.1 Challenges hampering social securily provision in the
region

Social security provision (both social insurance and social assistance') in

the region has historically been underdeveloped. At the same time, the

11 European Comunission "A Concerled Sirategy for Modernising Socigl Pratection” 3,

12 See below 4l par 4 for more on European co-ordinaton of social secariry provision and
protection against the consequences of the principles of territoriality and nationality

13 Von Steenberge and Jorens “New Challenges for Luropean Social Security™ (20013 13,

14 This is also in line with s 39 of the SA Constitution, which instructs all courts, tribunals
and farums to consider infernational law when interpreting the Bill of Rights.

15 Social insurance and social assistance are the 2 main recognised branches of social
security. Secid) insurance is funded by contributions trom cinpioyers and cmployces
and is intendecl 10 cover risks related to loss of carnings. Social assistance, on the gther
hand, is financed frorn the general revenue of the country with statutory scales of hene-
fits adjusted according (o a person’s means. The goal of secial assistance is to serve as a
guard against deprivation and is paid out onfy ro those that are perceived to be in need
ol assistance - Pieters (1993) 6.
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social protection needs that have developed in the region are much
broader in scope than conventional “social security” measures. * The addi-
tional risks people in the region face include calamities such as droughts,
floods, famine and civil unrest, and sudden and large expenditures such
as hospitalisation or wedding costs.”” HIV/AIDS has also led to a decline in
the productivity of the working age population and increased the numbers
of AIDS orphans (o be cared for by the governments of the region."

The social security systems in the countries aof the region are diverse in
nature as a result of the array of socio-economic and political situations.
One common characteristic of the countries in the SADC region is the
large share of their population living in rural and geographically isolated
areas. This impedes social security administration and service delivery by
governments.  Social security beneficiaries also find IL difficult to access
their benefits, in many cases due to a lack of transport.”

The focus of existing social security schemes in the region is on for-
mally employed workers. A large proportion of the working age popula-
tion in the region is working in the informal economy' and they are
therefore excluded from formal social security,”

2.2 South African social security

The current South African social security system can be described as frag-
mented, with responsibility for the different schemes spread among
various government departments. This state of events led to the appoint-
ment of the Committee of Enquiry into a Comprehensive System of Social
Security for South Africa, tasked with creating a more coherent system.

South Africa offers only limited social assistance benefits, namely social
grants for the aged, people with disabilities and war veterans, and grants for
families raising children. These grants are as a rule means-tested. No pro-
vision is currently made for people falling outside the above-mentioned
categories ™

Nevertheless, the South African social security system is sull regarded
as beuer off than those of many neighbouring countries,™ particularly
because most recognised social insurance risks are catered for to some
degree™. According to Liffmann™ “many regard the system astonishingly

16 See Dekker “Soclal Security for those wha Work Informally, and Informal (Comimunity-
and Famiiy-Based) Solutions 1o Social Protection” (2001) 257

17 van Ginneken “Social security for the informal sector” (1996} 7.

18 Fulz & Pieris (1999 13,

19 Taylor Commiltee Report No 14, 559

20 Fuliz & Pieris (199% 25,

21 SADNC ELS Secroral Annual Report for 2000 2001 par 3.10.

22 See below at 2.3,

23 For morce on the challenges lacing social security in South Africa, see Taylor “Social
Proteclion Challenges in Southern Africa™ (2001) 60 &1,

24 See Tayior "Social Protection Challenges™ (2001) 60,

25 Provision is made lor risks such as unemployment, sickness, maiernity, adoption,

occupational injuries and diseases. Instead of national provident or pension schermes,
occupational retiretnent funds provide retirement benetits,
26 (2000 71

62



THE CO-ORDINATION OF SOCIAL SECURITY REGHTS IN SOUTHERN AFRICA |

commendable, specially in light of the current status of South Africa as a
developing third world country in a constant state of flux™. The promise of
better social security benefits in South Africa has been linked to the “in-
flux™ of migrant workers seeking a better existence for themselves and
their families. Hence, a regional approach on social security is in South
Africa’s inlerest.

2.3 Social security coverage limited to “formal” sector

The present conceptual foundations of social security are inappropriate, given
Africa’s socio-economic conditions, especially those n rural communities, in
that social security is defined narrowly and the social risks insured against are
primarily based on the social, economic and ecological conditions of Western
Eurcpe Consequently, the Western modet of social security is unlikely to have
a meaningtul impact on solving the social problems facing Africa™

Approximately one third of the population of the world (more than
2 billion) are estimated to be without any formal social security cover,
whether social insurance or sccial assistance. In Africa, the silualion is
even worse, as it is estimated that 30% of the population are deprived of
social security protection

Social security coverage in Soulh Africa, as in the rest of the region, is
focused predominantly on labour-centred social insurance and therefore
extends mainly to the “formally” emplayed. In reality, a significant por-
tion of the population falls outside the formal work force and are either
“atypically” employed”™ or unemployed. This leads to the exclusion of
unemplayed, self-employed and informally employed persons from social
insurance coverage.” leaving them 1o rely on sacial assistance’ .

The reason far the inability of conventional Western models of social
security to cater far the needs of workers in the informal sector and the
unemployed lies in the fact that both social insurance and social assis-
tance were designed based an the belief ngt all employees will sooner or
later become active in the formal sector.”” This is unfortunately not the
situation in developing countries.

27 Dekker (2001) 255

28 Van Ginneken “Social security for the informal sectar: Issucs. options and tasks ahead”
IO Working Paper (1996} 3

29 Such as casual, seasonal, lemporary, or pari-lime employees, lixed term conlraciars,
home workers or those active in the informal seciar. It has been argued that these
forms of werk are fast becomning the norm, and should therelfore not be regarded as “a-
typical”  Lund & Srivinas Legrning from Experience: A gendered approach (o social pro-
tecrion for workers in the informal economy 110 20000 1o Southern Africa only about a4
fifth of the working population can be regarded as “formally” employed - Fuliz and
Pieris (1999) 7.

30 Consolidaled Report 151 VRO Repart (2003) 2149,

31 The impact of social assistance grants on poverly reduction in South Afnca s signifi-
canl. Social grants for the elderly and people with disabilities have a dramatic impact on
the incame of their households. This is partcularly the case in rural arcas where the
reach of social insurance Lype benelis is very limited  White Paper tor Social Welfare
(1997) ch 7 on "5ocidl Security”

32 Where they would be covered by social msurance, leaving social assistance o only carer
For those who cannot work
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Social insurance is by nature contributions-based. The limited contribu-
tory capacity of the informally employed therefore renders them particu-
larly vulnerable.

While “formal” social security measures are most closely linked to for-
mal employment, it would be incorrect to conclude that “informal social
security” only encompasses the exiension of social security measures to
workers in the “informal” economy. A distinction is thercfore made between
“informal sector social security”, which covers those working in the
informal economy, and “informal forms of social security”, which are the
services rendered and support given by communities and families o
those in need.”’ These two types of “informal sgcial security” co-exist as
aliernatives to “formal” social security measures.””

2.4 Migrant workers”

Migration 1o South Africa is on the increase due to the perceived™ differ-
ences in the quality of life between neighbouring countries and South
Africa, as well as the greater availability of employment opportunities in
South Africa.

It is assumed that Africans from other countries are either pulled to South Af-
rica by the country’s superior social, economic and political climarte, or pushed
from their home countries by poverty, chacs and a lack of opportunity.”

Sending countries rely on migration to South Africa, as this lessens their
unemployment burden and they rely on the remittances frem South
African social insurance.” The South African government has for a long
time wrned a blind eye to the influx of unskilled migrant workers, be-
cause they constitute cheap labour.™ It has to be recognised that the
quality of life of migrant workers is influenced by the social protection
measures available to them, for example, whether they are protected
against retrenchments or whether or not the dependants of a deceased
worker would be entitled to death benefits.” Currently, the lack of
co-ordination of social security afforded 1o migrant workers results in their
exclusion from social protection.

33 See Dekker (2001) 247-268.

34 For more on inforindl on infonmal social security measures, see Dekker (2001); Van
Ginneken (1996) 8, Fuliz and Pieris (1998} 37-39. Kasente Gender and social security
refurmin Africa {1997) 5-6.

35 ILO Migration for Employment Convention (Revised) 97 of 1949 deflines “migrant for
employment” as meaning “a person who migrates from one country to another with a
view 1o being employed otherwise than on his own account™ The same definition is
used in the Migram Workers (Supplementary Provisions) Convention 143 of 1975, lle-
gal migrants and refugees lall outside the scope of this paper.

36 See SAMP "Challenging Xenuphobia: Myths & Realities about Cross-Border Migralion in
Southern Africa™ (1998) which aims 1o challenge some of Lthe popular perceptions re-
garding cross-burder riigration in Southern Africa

37 SAMP (1998) 17.

38 SAMP “Challenging Xenophobia” (1998) 33, [n some inslances, the agreements be-
tween the migrants” home countries and the South African geverninent make provision
for the remittance of part of their SA carnings to their home countries for supporl of
their Families - Fulie & Pieris Fhe social prrofeetion of migrant workers in SA 1997,

39 While Paper on International Migration (1999) par 4.4; Fuliz & Piens 1997,

40 Fultz & Pieris 1997,
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2.5 Discrimination against migrant workers and other
non-citizens

No distinction is currently made between SADC migrants and migrants
frem further afield when it comes to South African legislation and policy
on social security. South African legislation does, however, distinguish
between SA citizens and non-citizens, particularly in the case of social
assistance. As will be shown below, equality of treatment is one of the
main principles of co-ordination of social security. The extent to which
non-citizens are at a disadvantage compared (o South African nationals is
an issue that will have 10 be addressed before a regional co-ordination
process can be embarked upon.

Section 27 of the South African Constitution affords “everyone” the
right of access to social security, including access to social assistance if
they are unable to support themselves and their dependants.” No distinc-
tion is therefore made in the Constitution between citizens and non-
citizens with regard o the right to access to sgcial security. In contrast,
section 3 of the Social Assistance Act™ limits social grants 1o South African
citizens who are resident in the country. This section in effect excludes all
non-citizens from the social grants for the aged, disabled or war veter-
ans.” This might well be an example of a retrogressive action by the state,
as the Department of Social Development only started implementing this
provision in 1996."

As for the granis paid to families raising children, the child support
grant is paid to the primary care giver of a child only when he or she and
the child are South African citizens and are resident in the country.™
Parents (except foster parents) who apply for care-dependency grants tor
disabled children have to prove that they and the children concerned are
citizens and resident in South Africa.™ The only exception to the citizen-
ship requirement for social assistance benefits is the foster child grant,
where residency and not citizenship is required.”’

Certain social insurance schemes, such as those governed by the Un-
employment Insurance Act™ also expressly exclude certain categories of
migrant workers.” The Act excludes most informal workers, as only
“employees” qualify as contributors under its scheme. As most migrant
workers are also informal workers, this scheme will in any case not cater
for them.

41 Social assistance in Scuth Africa is means-lesred.

42 Act 59 of 1992

43 The definition of "cibizen” includes non-citizens who prior to 1 March 1996 were
receving grants.

44 Malan & Jansen van Rensburg (2001) 1L

45 S 4 Social Assistance Act as amended.

46 5 4B,

47 S 4A

48 63 of 2001.

49 5 3N excludes persons who enter South Africa to work, if they are required to leave
the country when the contract is erminated
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It therefore seems that, notwithstanding the constitutional promise of
access 1o social security for “everyone”, non-citizens find themselves in
an insecure position. The Constitutional Court has on occasion had the
opportunity to reflect on the position of non-citizens in South Africa. In
Larbi-Odam and Others v MEC for Education (North West Province) and
Another™ the court held that even though citizenship was not one of the
specified grounds of discrimination in terms of section 8(2) of the Interim
Constitution, differentiation on the grounds of citizenship amounted to
discrimination, as foreign citizens, as a result of their status as a minority,
have a lack of political muscle.” They also found that excluding perma-
nent residents from employment opportunities constituted unfair dis-
crimination which cannot be justilied under the general limitation clause
in the Bill of Rights.*

Legistation such as the Social Assistance Act, which denies non-South-
Africans bhenefits solely based on citizenship, is therefore open to attack
on the basis of the equality clause of the Constitution. The Constitutional
Court has in fact recently been approached by a group of indigent Mo-
zambican citizens, living in the Limpopo province, for an order confirming
the constitutional invalidity of the provisions of the Sacial Assistance Act
which deny non-citizens social assistance.” The outcome of this case will
determine the fate of many non-citizens who have been denied social
assistance benefits.

The exclusion of non-citizens in general, and migrant workers in par-
ticular, from social assistance could also be regarded as contrary to inter-
national human rights standards. Key international human rights stan-
dards, such as the Imernational Covenant on Economic, Social and Cul-
tural Rights, provide protection against discrimination hased on national-
ity and social origin on the one hand, but on the other hand provide
developing countries with some discretion regarding the excent to which
social security coverage is afforded te non-nationals.™

As was stated above, section 27(1) guarantees everyone the right of ac-
cess to social security. Legislative measures that deprive a particular
group, in this case non-citizen migrant workers of the opportunity to
apply for social assistance may be regarded as a breach of the state’s
duties in terms of section 27.% In terms of the Grootboom case™ the state

2

COCT 297 1997 (12) BCLR 1655 (CC)

Al 166D, par 19, The guestion of discriinination against ~aliens” also arose in Baloro and

athers v University of Bophuthatswdna and others 1995 (8) BCIR 1018 (BY where the ap-

plicants claimed rhat a moratorium placed on the promotion of nun-citizen University

employees amounted 10 untair discrimination in terms of s 82} ol the [nterim Consiitu-

tion. Norn-citizens were held to be included under the words “no person™ in s 8(2).

Therelore the distinction between citizens and non-citizens when it came 1o promotions

was held o be a vivlation ol s 8(2).

52 53300 Inierim Constilation; s 36 Final Constitution,

53 Mahtaude and others v Minister of Social Development CCT 12103

54 Ar 2.3 For more on the [CESCR and s irnpact an the right o soclal security, sec below
4t par 6.2

55 See Lifirnann (20010) 41.

6 Governmeni of the Republic of South Africa and Gihers v Grootboom and Others 2000 (11)

BCLR 1169 (CO).

[
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is required Lo respond to the needs of those who are most desperate and
vulnerable. It is submitled that groups like non-citizens, migrant workers
and their dependants are particularly vulnerable. as they do not have
ready access to informal social support and are often discriminated
against. Although it is recognised that the state’s primary duty would be
toward South African citizens, it is obliged to ensure that non-citizens
(particularly SADC migrants} enjoy access to basic subsistence rights. State
measures that exclude a significant segment of society such as migranes
cannot be regarded as reasonable.

Section 38 of the Constitution empowers the courts 1o grant appropriate
reliel for the infringement of the rights protecled by the Bill of Rights. The
courls are constitutionally bound to ensure that the rights in the Bill of
Rights are protected and fulfilled. Non-citizen migrant workers who com-
ply with the other requirements for benefits can therefore apply for a
court order compelling the statc to provide them and their dependents
with access Lo social assistance benefits.”

The cause of nen-citizen migrant workers requesting access to South
African social assistance is unfortunately not furthered by repores thar therc
are currently many migrants that cross the country’s borders on a menthly
basis to collect social assistance grants that they are not entitled to.™

2.6 Formally employed workers

The principle of territoriality, which means that Lhe scope of application of
social security ledislation is limited to the territory of the country that
cnacted it, also applics to South African social insurance.” Exceptions (o
the principle of nationality (excluding non-nationals from benefits or
offering them lesser benefits) can be found in social insurance, for exam-
ple, compensation for workplace injuries or diseases is available to all
employces, notwithstanding their natonality. Other soctal insurance
schemes, such as unemployment insurance, however, exclude certain
migrant workers from the definition of “contributors™ and therefore from
receiving benefits.”

As is the case with most cross-border workers internationally, migrant
workers in the SADC region face losing cven the few social insurance
benefils they were able o obtain, due to the territorial nature of most
social insurance schemes in Lhe region. They therefore experience prob-
lems with the maintenance of their acquired rights, due to the lack of
practical arrangemenits for the exportability of benefits.”

57 As was done in the Mahluuie casce referred 10 above.

58 HR{ Report 2003 223

59 The Compensaton for Oucupational Injuries and Diseases Act 130 of 1993 sels oui the
rules regarding i1s Lerritorial application in s 23.

60 5 3(Hd) Unemployment Insurance Act 63 of 2001 excludes persens who enter South
Alrica 1o work, il they are required 1o leave the country when the contrac is terminated

&1 Fuliz & Pieris 1997 give the example of South Alrican compensation for occupational
injuries benefits pever reaching the inended beneliciaries in Mozambique, mainly ow-
ing 10 the lack ol the required administrative backup.
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The governments of Lesotho and South Africa have concluded a bilat-
eral agreement on the transfer of funds for Basotho beneficiaries of South
African benefits.” Similar agreements have been reached with some other
neighbouring countries,” some even dating back as far as 1964.” It is
therefore time for these agreements 1o be updated.

In the case of South African unemployment insurance, the payment of
benefits is conditional on having been a “contributor”,” and the duration
of payment of benefits is determined by the period of service as a con-
tributor.” South Africa does not have a national pension scheme for the
aged, but the level of retirement benefits will usually be dependent either
on the number of years of membership of a particular fund or on the
contributions paid by and on behalf of the member and the investment
returns thereon. All of the above examples have a system of accumulation
of credits in common, which leads to difficulties for migrant workers when
they are required to shift from a system where they have “credit” to one
where they have none. A migrant worker who has been employed in
various countries in the region would not have been able (o build up
enough credits to receive an adequate benefit.” In other regions, the
maintenance of rights in course of acquisition has usually been auained
through reciprocity agreements between states (restricted to schemes in
place in both contracting states), which allow the adding up of periods of
insurance.”™ South Africa has not yet concluded agreements to ensure the
maintenance of rights in course of acquisition,”

3 SHORTAGE OF REGIONAL SOCIAL SECURITY MEASURES:

Measures (both bilateral and multitateral) to encourage free movement of
workers in the region, and in particular to co-ordinate social sccurity
systems s0 that migrants are not disadvantaged for exercising their right
to free movement, are “conspicuous by their almost total absence in the

62 Republic of South Africa, Treaty Series No.o /1973 www.gqueensu.calsampl/Treativs/
Lesotho.biun

63 Wilh the governments of Malawi (Trealy Series 10/1967), Botswana (Treary Series
3/1973) and Swaziland (Treaty Series 3/1986).

64 With the governiment of Portugal regulating the employment of Mozambican workers
on certain mines in South Africa - Treary Series No. 11/1964. The Ministers of Labour
of Souwh Africa and Mozanibique signed an agreement on | 7 January 2003 aimed at the
pratection and security of migrani workers in the 2 counteies. Currently 1 100 Mozam-
bicans receive compensation for workplace injuries frem the $SA Compensation for Qc-
cupational Injuries and Diseases scheme - Dept of labour Media Statement,
I'7 January 2003

65 Delined ins 1,

66 5 1313). No qualilying period of employment o receive South African compensation lor
occupartional injuries and discases is required.

67 Fuliz & Pieris (1997) give the example of Mozambican migrant workers who have
waorked in SA for an extended period. On their rerurn 1o Mozambique, they may be in-
eligible lor benelits as they have not been paying contributions 10 the national retire-
ment scheme i Mozambiqgue.

68 ILO Social Security for Migrant Wurkers (1996) 16-20.

69 Liftmann (20011 65.
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SADC context”.” The lollowing is intended as a brief summary of the few
existing regional structures and instruments relating to freedom of
movement and the co-ordination of social security.

3.1 The African Charter on Human and Peoples’ Rights”

The African Charter contains various provisions on socio-economic rights,
but makes no explicit reference to social security rights. [t does contain
rights that are indirectly linked to social security, such as the right of every
individual to work under equitable and satisfactory conditions”™ and the
right Lo enjoy the best atlainable state of health.”

The Constitutive Act of the African Union {AU) of 2000 states as one of
the objectives of the newly formed AU “to promote co-operation in all
fields of human activity to raise the living standards of African peoples”.™
The Executive Council of the AU is directed to co-ordinate and take deci-
sions regarding social security, including the formulation of mother and

child care policies as well as policies relating Lo people with disabilities.™

3.2 The SADC Treaty

The amended Trealy establishing SADC™ lists the objectives of SADC in
article 5. [t is significant that the first objective on the list is regional
integration in order to “support sustainable and equitable economic growth
and socio-economic development that will ensure poverty alleviation with
the uitimate objective of ils eradication, enhance the standard and quality
of life of the people of Southern Africa and support the socially disadvan-
taged”.” Regional attempts at creating social stability are therefore at the
core of the SADC objectives. Mcmber states undertake to co-ordinate and
harmonise their policies and programmes in a variety ol arcas, including
social welfare ™

3.3 Charter of Fundamental Social Rights

The Charter of Fundamental Social Rights, adopted in 2001, refers to the
objectives of SADC as set out in article 5 of the SADC Treaty. The objec-
tives of the Charter ser out in article 2 include promoting labour policies,
practices and measures which facilitate labour mobility, and promoting

70 Taylor Commiltee Report No 14, 564,

71 (Banjui Charter) OAU Doc. CAB/LEG/67/3/Rev.5 (19815, All the SADC couniries have
ratified the Charter. For more on ways of enforcing the Charter, and the potential role
of the African Court on Human and Peoples™ Rights. see De Vos at "A new beginning”
LOD 200411 | 24

72 Arcth.

73 Arcio6.

74 Art 3(k).

75 Arc 1300)(k).

76 For more on the SADC objectives and structures, see Olivier ef ¢l (2002) 657 660,

77 An 5(1)(@a).

78 Arp2l.
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the establishment and harmonisation of social security schemes. Govern-
ments are tasked with creating an enabling environment in order to
rcalise the objectives of the Charter.”” National tripartite institutions are
responsible for the implementation of the Charter through the promotion
of social legislation.”

The Charter makes specific provision for adequate social protection for
all workers in the region." Measures should be put in place so that ail
workers, regardless of status and the type of employment, can enjoy
adequate social security benefits. Migrant workers and workers in the
informal sector are therefore included in the scope of protection afforded
by the Charter. The Charter also makes provision for social assistance for
people who are unable to enter or re-enter the labour marker and have no
means of subsistence.

3.4 Attempts at regulating the freedom of movement
of workers in the SADC

Two Protocols to the SADC Treaty regarding the freedom of movement of
workers in the SADC region were drafted, but never really got off the
ground as a result of negative reactions to the wording of the Drafi Proto-
cols and political resistance.

The first attempt was the Draft Protocol on the Free Movement of Per-
sons in the SADC.™ One of the aims of this Protocol was to promote the
freedom of movement of workers within the region. Consequenily, article
23 of the Protocol opens the door for member states to provide for the
cransferability of benefits and rights acquired by virtue of employment.

The Protocol was revised by the Draft Protocol on the Facilitation of
Movement of Persons in the SADC.” This was done mainly as a result of
the negative reaction o the first protocol. The principle aim was walered
down from wording such as “free movement” to the development of poli-
cies aimed ar the “progressive elimination of obstacles to the movement of

persons generaliy into and within ¢he territories of Member States” ™

3.5 Attempts at harmonisation and co-ordination of social
security

Developing baseline standards (or model social security schemes) for
Southern African social security systems is easier said than done as a
result of the diverse social security structures found. Different socio-
economic, administrative, political structures and legislative frameworks
also hamper efforts to develop baseline standards for the region.”

79 A 2(2).

80 Arc 10

g1 Art 10

82 Of 15 Murch 1496 www queensu.calsamp/migdocs/Docuinents/ L 996fdrafiproiocol. him.

83 Of 8 May 1998 www.queensu calsampimigdocs/Documenis! | 998/protocol.htn

B4 Art 3. The preamble reflects the recognition by SADC member slates that regional
integration would only be possible when SADC citizens enjoy freedom of movement,

85 “Transforrming the Present” (2002) 152; Communigue of the SADC Labour Relations
Conference, 1999
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The SADC Employment and Labour Sector™ started a process of con-
verging the social security systems in the region. One of the objectives of
this process is the development of guidelines on the treatrment of SADC
nationals and methods of co-ordination of cross-border payment of social
security benefits."

Another option for convergence of social security systems is the conclu-
sion of treaties (bilateral or multilateral} co-ordinating social security
measures with that of other countries in the region. This process differs
from harmonisation in that it recognises the differences in the national
systems, but attempts to minimise the effects of any discrepancies, for
example to enable the transferability of social security benefits over
national borders (maintenance of rights in the period of acquisition). Co-
ordination is a matter for both international law and demestic law, with
national legislation detailing how the treaties and agreements are to be
applied to domestic circumstances.

In short, there seems to be a shortage of regional enforcement meas-
ures when it comes to social security rights. The only legally binding
regional instrument, the African Charter, does not make specific provision
for social security. SADC attempts at regional measures, such as the
protocols en movement of persons in the region, have not been able o
get off the ground. According to the Taylor Committee,” ¢o-ordination of
social security measures “is presently almost totally absent in the region”, a
sitwation that will have 1o be addressed (o protect migrants in the region.

4 EUROPEAN SOCIAL SECURITY

In Europe, the evolution of social security has by and large been a success
story. The various national social security schemes guarantee a certain
level of security against social risks such as loss of income and the addi-
tional costs related to medical expenses and raising children to all citi-
zens." Social security has therefore succeeded in “guaranteeing an income
to millions of people, brought abour social peace and eliminated the worst
effects of paverty™.”™ But providing such exwnsive coverage is complicated
and very expensive, specifically when coupled with the demographic
problem of the ageing European population.

The greater degree of inter-dependence between European states
brought about by the common market has led to a situation where “social
protection becomes more and more a matter of common concern among

86 Betore the restructuring of SADC

87 SADC ELS Sectoral Annual BReport 2004 2001 par 3.8

88 Tayler Comumittee Report No 14, 560

89 Social security rights are contained in both the European Social Charter and the Charter
of Fundamental Rights of the European Union.

90 Von Stcenberge and Jorens (2001) 10 In 1997, spending on socidl protection accounted
for 28,5% of Community GIP, of which 63% was spent on pensions and health care.
In the absence of ihese social transter payrnenis, the number of househiolds living in
relative poverty would have risen irom 17% o 40% - Cornrnunicalion on “A Concerted
Strategy for Modernising Social Proiection” (1999) o
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Member States. Reforms in the social protection systems of one Member

State are of interest to, and can potentially impact on, others”.

4.2.1 Co-ordinating instruments

There is no single “European” social security system, but rather a varie[}f
of national systems. This is as a result of the principle of subsidiarity,™
under which the European Unien enly has competence to act in the fieid
of social security when given the authority by the member states. This
situation could lead to difficulties for cross-border workers, as each of the
social security schemes is restricted geographically.

Certain principles have guided the development of legally binding co-
ordinating instruments in Europe:

* Maintaining national secial security legislation: the goal therefore is co-
ordination, not harmonisation

¢ A movement away from the principle of territoriality to “European
citizenship™

* Collaboration between national social security institutions

¢ Equal treatment of citizens of other member states.

Article 51 of the EU Treaty confers the power en the EU Council to “adopt
such measures in the field of social security as are necessary to provide
freedom of movement for workers”. The most important of these meas-
ures are Council Regulations 1408/7) and 574/72, the main provisions of
which will be outlined below.

4.2.2 Regulations 1408/71 and 574/72

Councii Regulation 1408/71 is the principal co-ordinating instrument
regarding social security arrangements for people moving within the
European Union. It was introduced to facilitate the right of free movement
of persons in Europe. The Regulation has been updated regularly, based
on the interpretations of the European Court of Justice, the addition of
new mernber states and changes to national social security legislation.

Regulation 1408 covers social insurance benefits of employed, self-
employed person and their families, or refugees/stateless persens residing
in the territory of a member state.” in order to simplify Regulation 1408,
a process 1o adopt a modernised version of the co-ordination measures
has been set in motion. One of the major changes to the regulation will
entail extending coverage to all persons who are subject to the social
security legislation of one or more member states, their families and their
survivars.” The network of protection will therefore be extended to all

91 A Concerted Strategy” (1995) 8.

92 which means thar decision-making should be done at the closest level to the citizen and
that 1he EU should not take on lasks which are better suited (o national or local admini-
strations.

93 Amendinents (o the regalation have extended coverage 1o students and civil servanis.

94 Proposal for a Regulation COM(19498) 779 final O], C 38 of 12/2/1999, art |.

72



| THE CO-ORDINATION OF SOCIAL SECURITY RIGHTS IN SOUTHERN AFRICA |

European citizens and not just workers. The question of whether Lhe exten-
sion of the scope of the amended regulation should include third-country
nationals is still under discussion.”

The matters currently covered by the regulation are based on the classi-
cal branches ol social security: sickness and maternity benefits; invalidity
benefits; old-age benefits; survivors’ benefils; benefits in respect of acci-
dents at work and occupational diseases; unemployment beneflits; and
family benefits.”™ The regulation does not apply to social assistance.

Regulation 1408 lays down the rules for the determination of the appli-
cable legislation in order to ensure that each migrant is subject to the
social security legislation of only one member state. A distinction is made
between the general rules, and special rules and exceptions.

As a rule, a person employed in the territory of one member state is
subject to the legislation of that state.” The worker/self-employed person’s
social security benefits are therefore determined by the legislation ol that
state. ‘Ihe rights of retired persons are subject to the laws of the state in
which they reside,

The principle of equality of treatment means that a person covered by
the Regulation and who resides in the territory of one member state, is
entitled to the same social security beneflits as the citizens of that state.”
No member state may therefore reserve benefits for its citizens only.

Article 12 contains measures to prevent the overlapping of benefits.
While the primary objective of the Regulation is to protect migrants
exercising their right to freedom of movement, it also prevents them from
obtaining special advantages. Membership of social insurance schemes in
more than one country does not conler the right to several benefits of the
same kind.

Regulation 1408 contains measures to ensure the exportability of social
security benefits. 1t therefore ensures that a person does not lose benefits
{or suffer from the reduction or suspension ol benelits) paid by a social
security institution in one member state if the person resides in another
state.”” Benefits are therefore payable throughout the EU. These measures
therefore constitute a break from the principle of territoriality.

Most social insurance legislation sets conditions such as the completion
of periods of insurance, employment or residence for the acquisition or
retention of benefits. The social security institutions of a member state
that sets such conditions should take account of periods of insurance,
employment or residence completed under another member state’s
legislation in deciding whether the person satisfies Lhe requirements for
the legislation it administers. The regulation therefore makes provision for
the aggregation of periods ol insurance or employment.

95 Council of the Europcan Union “Paramciers for (he maodernization of Regulation
1408/717 2001,

o6 ArL 4{1)

97 ArL 13(2)a).

98 Art 3

99 Art 10,
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The abavementioned are just the general principles for co-ordination set
out in Regulation 1408. Special provisions are made for each of the differ-
ent categories of benefits, which means that the regulation offers a high
standard of protection, but has become extremely complicated.

Regulation 574/72 determines the details on the practical application of
Regulation 1408.

5 CAN THE EUROPEAN MODEL BE TRANSLATED TO THE SADC
REGION?

The European systemn serves as a good example of a historical evolution
from divergent national schemes towards social security schemes with
common principles and characteristics. Cao-ordination of social security
benefits and requirements in the SADC regioen will have to start from
scratch. The series of agreements and treaties that ruled co-ordination of
social security in Europe prior to Regulation 1408/7 | are valuable as an
illustration that co-ordination does not occur overnight, but as the result of
a process.

In Europe, national social security syslems are already developed. In
many countries social security institutions have been operating with their
own particular structures for decades. This has made it difficult to harmo-
nise the different social security systems and explains why co-ordination
has always been the preferred optien. In comparison, mast of the countries
of the SADC region are currently restructuring their social securily sys-
tems and in marny cases developing new programmes.' Since most social
security programmes are being overhauled, the possibility of basing the
designs of the new programmes on an acceptable comrmon baseline
should be explored."™

Different social needs from those prevalent in Europe have arisen in the
SADC region.™ This has led to a movement toward social protection in
the broad sense for the region. The social protection approach requires
greater coherence between social assistance and social insurance and a
thorough examination of the survival systems of poor households and the
role that traditional support structures play in their lives,'”

The European social security co-ordination system, in striving to be as
inclusive and efficient as possible, is inevitably complex. A complicated
co-ordination system such as that provided for in terms of Regulation
[408/71 is not likely 1o succeed in the SADC region. The exisling adminis-
trative structures are just not geared for such a task. Should pelicy makers
decide to borrow from the European model, they will have to ensure that
the rules are simplified and that they will be understandable o the ad-
ministrators as well as the potential beneficiaries.

100 Fultz & Pieris th 5 at 41-54

101 SADC LLS Sectoral Annual Repaort 20012002, 3 and 6.

102 Sce above at par 2 for more on the social needs particular to the Sowhern African
region and in particular par 2.3 for the consequences of the large informal sector.

103 Tayior (2001) 53.

74



| THE CO-ORDINATION OF SOCIAL SECURITY RIGHTS IN SQUTHERN AFRICA |

In Europe the emphasis has conventionally been on the design of social
security programmes. In the SADC region, political and economic factors
ather than planning and programme design play a major role in social
security reforms, ” such as:

* Democratic governance, with the emphasis on who makes the deci-
sions on benefit allocation and on what basis.

* The balance that is struck between measures aimed at reducing social
exclusion (such as ensuring equitable distribution of services and
goods), and those intended to improve economic efficiency and insti-
tutional capacity.

* The reduction of social fragmentation: concepis such as social solidar-
ity and pooling of risks take on different meanings “in the context of
intergenerational poverty, long-term unemployment and jobless growth,
and limited possibilities of cross-subsidization across the public-private
sectors, giving shrinking revenue bases and ineffective tax regimes".':5
The extreme disparity between the standard of living of the wealthy
and the poor in the region has also contributed to the breakdown of
social salidarity.

* The effectiveness of the public administration and administration costs.

Social security reforms in the SADC region should therefore be based an
the correct mix of palicy optians suited to the region that would promote
w 107

“the most effective range of benefits to the broadest number of peoPIe .
The focus should therefore be less on design and more on delivery.'™

6 THE IMPACT OF INTERNATIONAL INSTRUMENTS AND
ORGANISATIONS

Section 39(1) of the South African Constitution instructs all courts, tribu-
nals or forums te consider international law and foreign law when inter-
preting the Bill of Rights.'"” When interpreting any other legislation, courts
“must prefer any reasonable interpretation of the legislation that is consis-
tent with international law over any aliernalive interprelation that is
inconsistent with international law”.

The relevant international law can be a guide Lo interpretation but the weight to
be attached to any particular principle or rule of international law will vary.
However, where the relevant principle of international law binds Scuth Africa, it
may be directly applicable.”"”

104 Fuliz & Pieris (1999) 41.

105 Tayior (2001) 54.

106 Fultz & Pieris (1999) 33

107 Taylor (2001) 54

108 Fuliz & Picris (1999) 47,

109 Even non-binding international law (5 v Mukwanyane 1995 {6) BCLR 665 (CC) 686 par
35). including. “soft law” relevani o social security such as the General Comments of
the CESCR and the Limburg Principles  Jansen van Rensburg (2001) 118

110 5233 1996 Constitution.

LL Groothboom 2000 (11) BCLR 1169 (CC) 1185 par 26
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Sociat security and related rights are recognised in numerous international
human rights instruments. The following is a brief outline of the protec-
tion afforded to the right to social security in selected international stan-
dards (that either coniain express provisions on social security, or arc
social security standards in their entirety).

6.1 Universal Declaration of Human Rights (UDHR)

Article 22 of the UDHR provides for the right to social security. It stales that
everyone, as a member of society, has the right to social security and is entitled
to realization through national effort and international co-operation and in ac-
cordance with the organization and resources of each Siate, of the economic,
social and cultural rights indispensable for his dignity and the free development
of his personality,

In addition, article 25 guarantees everyone a standard of living adequate
for the health and well-being of themselves and of their families, including
food, clothing, housing and medical care and necessary social services,
and the right Lo protection in the event of uncmployment, sickness, dis-
ability, widowhood, old age or other lack of livelihood in circumstances
beyond their control.

Discrimination on the basis of national ar social arigin is regarded as a
violation of human rights '

The adoption of current international human rights standards such as
the UDHR can unfertunately not be regarded as an instant sclution Lo the
problem of social exclusion, as shortcomings in social security systems
continue despite many of the developing countries being signatories to
human rights instruments such as the Universal Declaration for Human
Rights.

6.2 International Covenant on Economic, Social and Cultural
Rights (ICESCR)""

The right to social security, including social insurance, is found in article 9
of the ICESCR. In conjunction with article 9, article 1 1.1 pravides for
the right of everyone to an adequate standard of living for himself and his Tam-
ily. including adequate food, clothing and housing, and to the continuous im-
provement of living conditions. The States parties will take appropriate steps Lo
ensure the realization of this right, recognizing to this effect the essential im-
portance of international co-operation based on free consent.

Art 2.1 of the ICESCR provides that state parties undertake “to take steps,
individually and through international assistance and co-operation, espe-
cially econemic and technical, 1o the maximum of its available resources,

112 Arg 2.

113 [yer (1993) 188,

114 UN Doc Al6316 (1966). South Africa is a signatory to the ICESCR amd Parliament is in
the process of ratilying il. This is evidence of South Africa’s intention of becoming le-
gally bound by the ICESCR.
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with a view Lo achieving progressively the full realization of the rights
recognized in the present Covenant by all appropriate means, including
particularly the adoption of legislative measures™."”

Article 2.2 prohibits any discrimination by the state parties with regard
1o the rights guaranteed in the Covenant, particularly on the grounds of race,
colour, sex, language, religion, political or other opinion, national or social
origin, property, birth or other status.'® This has been interpreted as
requiring state parties to provide judicial review and other recourse proce-
dures should discrimination regarding these socio-economic rights cceur.'"’
In recognition of the difficulties that developing countries might have in
guaranteeing the socio-economic rights in the Covenant, article 2.3 pro-
vides developing countries with some elbow room regarding the extent to
which social security coverage should be afforded Lo non-nationals.

The supervisory role of the UN Committee on Ecenomic, Secial and
Cultural Rights (UNCESCR) entails monitoring compliance by state parties
with their obligations in terms of the ICESCR. To assess the degree to which
state parties comply with their duties under the ICESCR, reports that
outline the legislalive and other measures taken to ensure the fulfillment
of the rights in the Covenant have o be submitted to the Committee.' ®

As part of their duty to clarify the content of the rights contained in the
ICESCR, the Committee has produced General Comments™ that, together
with the Limburg Principles and the Maastricht Guidelines of 1997, have
become authoritative guidelines on the scope and centent of socio-econo-
mic rights.

6.3 Convention on the Rights of the Child

The United Nations Converition on the Rights of the Child (CRC} is a
widely ratified international treaty creating a set of fundamenutal rights for
all children. ™

South Africa ratified the Convention on the Rights of the Child in June
1995 The state is therefore obliged o prioritise the needs of children
throughout the government’s programmes, services and development
strategies.

Article 26 of the CRC provides for the right of every child to benefit
from social security:

L9 Due w the similarity in wording of many of the provisions, the ICESCR is helptul as a
guide to the interpretation of the positive obligations crealed by the socio-cconomic
rights in the 1996 Constitution of Sowh Africa, particularly for the internal limitations
found in s 27(2)

tt6é Emphasis added.

117 Principle 35, Limburg Principies.

118 Art 16.

119 Eg General Comment 1 (1989) dealing with ihe objectives with the reporting obligations
in terms of the Covenant.

120 S 28 of the SA Constitution guarantees children righis sinilar to those in the Conven-
tion
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States parties shall recognize for every child the right 1o benefit from social se-
curity, including social insurance and shall take (he necessary measures 16
achieve the full realization of this right in accordance with their national law.

The right of every child to an adequate standard of living is established by
article 27 of the CRC. The primary respansibility for creating conditions of
living necessary for the child’s development lies with the parent, but the
state has to lake appropriate measures (o assist parents or other persons
responsible for the child to fulfil these responsibilities.”' The state is
required to provide material assistance and support programmes in case
of need. In particular, the state is obliged to take all appropriate measures
to secure Lhe recovery of maintenance for the child.'™

6.4 Social security standards of the [nternational Labour
Organization (ILO)

The 1.0 Declaration of Philadelphia was adopted to state the aims and
purposes of the ILO. [t affirms the right of all human beings, irrespeciive
of race, creed or sex, to pursue malterial well-being in conditions of free-
dom and dignity, or economic security and equal opportunity. The ILO
has thus, since its creatton in 1919 as an organisation dealing mainly with
international labour standards, also developed a number of social security
standards.

The most general of the [LO standards dealing with social security is the
Social Security (Minimum Standards) Convention 102 of 1952, The aim
of this Convention was to set a basic leve] of social security that should be
progressively attained all over the world."™” It recognises the various
degrees of economic development in the world, and therefore attempts to
set standards in line with any country’s ability to reach those standards,
rather than setting some theorelical benchmark which some countries will
never be able 1o reach. Consequently, it allows developing countries with
insufliciently developed economies and medical facilities the option of
temporary exceptions when applying for ratification."™ Notwithstanding
the flexible approach taken in the Minimum Standards Convention, ratifi-
cation levels are surprisingly low."”

Other conventions setting out more precise provisions regarding mi-

grant workers are summarised below:”

124 Arc 27(2) and (3).

122 Ar 27(4).

123 It provides for minimum standards in 9 branches of social security: medical care,
sickness, unemployment, old age, employinent injury, lamily, imalernity, invalidiry and
survivors” benefils. The Minimuni Slandards Convertion has been supplemented with
inore specific Conventions, eg Maternity Protection Convention (Revised) 103 of 1952,
Invalidity., Qld-Age and Survivors’ Benefil Canvennon 128 of 1967, These Convenlions
set higher standards than the Minimum Standards Convention for the benefits con-
tained in thein

124 1.0 tiroduction o Social Security (1984) 12,

125 Ben-lsracl (1994) 13 None of the countries in Southern Atrica have ratfied this Conven-
tion.

126 In chronological order and not necessarily order of importance.
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The Migration for Employment Convention (Revised) 97 of 1949~
regulates the conditions under which the migration of persons for em-
ployment is Lo take place. The Convention provides for equality of treat-
ment of natienals and immigrants in respect of social security, with the
only exceptions being arrangements for the maintenance of acquired
rights and rights in course of acquisition, and special arrangements con-
cerning publicly funded benefits.

In terms of the ILO Discrimination (Employment and Occupation)
Convention 111 of 1958, member states undertake to actively pursue a
national policy to promote equality of opportunity and treatment in
respect of employment. The aim of this pelicy is to eliminate discrimina-
tion'" in respect of employment (article 2). Member states are, however,
allowed 1o adapt the measures to promote the policy to their national
conditions and practice.

All of the countrics in the SADC region have ratified this Convention
and are therefore obliged o adopt a policy for eliminating discrimination
on the basis of national extraction, and consequently to improve the
protection afforded to non-citizen migrant workers,

The Equality of Treatment (Social Security) Convention 118 of 1962
provides for equality of treatment under a ratifying country’s social secu-
rity legislation'™ to workers of other ratifying countries,” with specific
reference to schemes for the maintenance of acquired rights and rights in
course of acquisition. *

The Migrant Workers (Supplementary Provisions} Convention 143 of
1975 requires ratifying states to respect the basic human rights of all
migrants for employment.” Member states agree to create national
policies designed to promote and guarantee, “by methods appropriate to
national conditions and practice, equality of opportunity and treatment in
respect of employment and occupation, of social security, of trade union
and cuttural rights and of individual and collective freedoms for persons
who as migrant workers or as members of their families are lawfully
within its territory”.”" Member states may conclude muttilateral or bilat-
eral agreements to resolve problems arising from the application of the
Convention. ”

127 Harified by Malawi. Maurivius and Zambia,

128 Art6(hiby.

129 Art | delines diseritnination as including “any distinction, exciusion or preference made
on the basis of race, colour, sex, religion, political opinien, national extraction or social
origin, which has the effea of nullifying or impairing equality of opportunity or freat-
menr in employment or occupation”™. Disutimination Agdinst nan-citizen riigrant work-
ers would therefore Tall under the ambitol C ol

130 Excluding social assistance art 10,

131 Art 3.

132 Arc 7

133 ArL 1.

134 Art 10, Emphasis added

135 Art 14,
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The Maintenance of Social Security Rights Convention 157 of 1982
provides the principles for the maintenance of rights in course of acquisi-
tion and of acquired rights in respect of the branches of social security
covered by the Minimum Standards Canvention 102 of 1952, This
Convention caters specifically for those migrants (and their family mem-
bers and survivors) who are subject to the legislation of one or more
member state, and establishes an international system for the mainte-
nance of rights. The principle of reciprocity lies at the heart of this Con-
vention and it therefore extends pretectian anly to nationals of states that
themselves agree to afford protection to migrants from other countries.

[LO Conventions an social security play a significant role as minimum
standards for the SADC region. Participants at the SADC Labour Relations
Conference in 1999 urged SADC member states who had nat yet rarified
core 1.0 Conventions to do so. The importance of effective implementa-
tion of and compliance to minimum standards was also underscored. The
Charter of Fundamental Social Rights in SADC also encourages member
states to ratify and implement the relevant ILO standards.””” This has
unfortunately not occurred yet, as the Discrimination (Empioyment and
Occupation) Convention 111 is the only Convention related to migrant
workers or social security that has been ratified by all countries in the
region. Even though the extension of benefits to non-citizens is encour-
aged by the ILO Conventions mentioned above, non-citizen migrants are
still excluded by national social security legislation.

The dearth of local jurisprudence on social security rights makes it in-
evitable that international and comparative standards will be used 1o offer
guidance on the interpretation of national legislation,™ as well as the
design (and interpretation) of regional standards. Unfortunately interna-
tional law seems to play a larger role when it comes to social insurance
measures  than with social assistance.

7 CONCLUSION

Much of the improvement of the siwation of migrant workers in SADC will
depend on the policy responses of the governments in the region. It is
therefore essential that policy makers understand the plight of migrant
workers. Governments should also be willing and capable of protecting
and pramating social security rights.

Currently, the chief obstacle 1o the realisation of social security rights (in
general) in the SADC region is the lack of resources to meet even the
minimum international standards. As mast of the countries in the region
are classified as third world developing countries, it is unlikely that a

136 Excluding soclal or medical assistance schemes and special schemes for civil servants.

137 Art H(b).

138 Malan and Jansen van Rensburg (2001) 78, Jansen van Rensburg (2001} 118,

139 Eg the socidl security system lor salaried workers in Mozambique, a syslem based on
the minimuwn siandards set out in the ILO Convention 102 - SADC ELS Sectoral Report
2000-2001.
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sudden infiux of resources for social security will occur. It is therefore
incurmbent on Lhe governments in the region to re-evaluale their national
spending priorities to make funds available for social protection systems
and to make the provision of a minimum standard of living for all a
regional priority.

For a variety of reasons, unitateral action by governments in the region,
and the South African government in particular, is not the ideal solution to
expand the protection afforded to migrant workers. The unwillingness 1o
take unilateral measures Lo expand protection to migrants “in the absence
of parallel action by other governments” is related to the expenses in-
volved and the reluctance to create the impression that benefits o mi-
grants are not balanced wilh advantages to South African cilizens. Hence
measures such as bilateral agreements based on reciprocity are far more
likely Lo gain the necessary public support, as they would spell out the
potential advantages for South Africans.

One of the objectives of the SADC is free movement across horders
within the region. Barriers to migrant workers’ enjoyment of social secu-
rity rights, particularly the citizenship restrictions found in national social
security legislation, are in conflict with the principle of free movement and
should therefore be relaxed to some degree. The only guestion is whether
this can be best achieved through creating a common social security
standard for the region, or through reciprocal agreements.

A possible strategy for the convergence of Southern African social secu-
rity measures is the develepment of baseline standards for the region,
possibly in the form of a model social security system. The Taylor Com-
mittee'™ states:

The aim of economic integration as is evident in most of the protocols and the

resultant movement of labour from one SADC country to another, requires that

provisions be adopted to co-ordinate current social security systems jn the SADC

countries. Althocugh the Charter of Fundamental Social Rights contains more di-

rect provisions in this regard, specific standards still need 1o be developed Lo

assist the member states to fulfil their duties as expected at a regional jevel.

International standards can be employed as a basis for such regional
standards and the jurisprudence regarding the interpretation of the inter-
national standards will be particularly useful as guidelines for interpreting
the regional standards. That said, it must be emphasised that standards
set for other regions, and the minimum thresholds contained therein, will
have to be adapted to developing countries and their limited finances.
And even such adapted standards will have to make provision for a varia-
tion in the definition and application of the right to social security as
contained in such standards, depending on the state of the economies in
different countries in the region.”™ The end result might be a thoroughly
diluted minimum standard set for the region that would hardly constitute
a real advance on the position of migrant workers.

140 Consolidated Report (2002) 15%
141 Lifimann (2001) 51
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As was indicated above, there currently is minimal co-ordination of social
security in the region. To achieve the objectives of regional integration as
stated in the SADC Treaty, a co-ordinated approach to social security is
required. Agreement (even if initially voluntary and bilateral) should be
reached on common objectives that will form the basis of co-ordination.
The relevant ILO Convenrions and Recommendations can provide the
framework in terms of which soctal security agreements can be con-
cluded."™

Mention was made previously of the unique social needs in the region
and the importance of social protection measures in addition to purely
financial grants and benefits. Informallcommunity-based social security
measures have been shaped by the people of the region themselves and
these innovative forms of social protection should be actively encouraged.
This would also ease the burden of the respective governments to provide
formal social security benefits. As a result of the community-specific
nature of these benefits, they are not required to form part of the co-
ordination process, but could serve as additional protection to those
migrants excluded from foermal social security.

The possible lessons that can be learnt from European social integration
and the measures to co-ordinate social security were set out above. The
European co-ordination structures and their underlying principles serve as
a useful point of reference for future developments in the SADC region.
Then again, much has to happen on the economic and social development
front in the SADC region before any plans of translating the European
system Lo this region can be tabled. A co-ordination system based on the
principle of equal treatment (reciprocity) is at this slage not possible on
account of the dissimilar stages of development of social security struc-
tures in the region.

A workable approach to co-ordination of social security in the region is
to focus legal and institutional reforms on ane branch of social security at
a time, for example, ensuring that all countries in the region have some
form of compensation for occupational injuries and diseases. The focus of
such co-ordination efforts shouid initially be on the exportability of bene-
fits and determination of applicable law. The provisions of Regulation
1408/7i can be useful as guidelines for these co-ordination measures.
Once satisfactory progress is made on the co-ordination of one branch of
sacial security, the co-ordination efforts can be extended to cover the
remaining branches.

Harmonisation of social security provisions is a complicated process,
particularly in Southern Africa with its diversity of social security systems.
On the other hand, many countries in the region are in any case over-
hauling the content of their social security systems. Countries redesigning
their sacial security systems could base their social protection reforms on
agreed-upon fundamental values and principles, which could form the
first step in the process of harmonisation of social security in the region.

142 And in particular the principles for imegration established by the ILO Convenlions,
narnely delermination of applicable iegislation. maintenance of acquired rights {export-
ability) and ruaintenance of rights in the course of acquisition
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Finally, South Africa wiil remain the major host country of migrant work-
ers in Lthe region for the forseeable fulure. Barring regional social protec-
tion measures, some unilateral improvements 10 the treatment of migrant
warkers in South Africa are required. [egislative barriers to the enjoyment
of social security rights by everyone, including migrant warkers, should
therefore be restricted in order 10 comply with the constitutional impera-
tive under section 27 and international standards. The state should be
required ta take steps to enable non-citizens to access social security.”
These legislative measures will have to be supplemented with administra-
tve actions o implement the extension of social protection to migrant
workers.
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