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1 INTRODUCTION 

As instruments of control, prisons present an interesting part of society 
when one reflects on the human-rights regime of a country and the malur
ity of a democracy. The unequal power structure between prisoners and 
warders, the ever-present underlying threat of violence and coercion, and 
the common his[Qry of secrecy and inaccessibility to the public, seen 
collectively, place human rights in a high-risk situation. This article will 
rely on some basic descriptive statistics to provide an insight into SOUlh 
African prisons and highlight some pertinent human-rights issues that 
need monitoring in a constitutional democracy. The prison population is 
not a representative sample of the population nor are prisons simply 
bUildings that merely hold people for a period of time. Prisons are com
plex institutions that. in many respects, reflect the challenges of society 
on the outside. They have also developed their own unique challenges as 
institutions that have essentially one purpose, namely to detain people 
against their will and thus limit their right to freedom of association and 
movement. 

Since 1992, the South African public has been bombarded by two facts 
about lhc prison population: first. that it has increased sharply and sec
ond, chat South African prisons arc overcrowded. Whilst this nO[ untrue, 
there is at the same time a lot more to be said about (he South African 
prison population based on the available figures. From a democracy and 
human-rights perspective, we can observe clear trends regarding who is 
imprisoned, for how long they are imprisoned as unsentenced prisoners, 
[he impact of legislative reform and public sentiment, and what the future 
could hold for the size of the prison population. 

In the prison environment, numbers are all-important and occupancy 
levels have a direct impact on the daily, if nor hourly, quality of life of 
prisoners. From physical space and comfort (i.e. are there enough beds or 
do some prisoners sleep on the floor?) to access to specialist services 
(number of prisoners per social worker), occupancy levels determine 
nearly every aspect of prison life. Most important of all is the state's 
abili(y to ensure the safe custody of all prisoners. The number of warders 
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on duty in relation to the number of prisoners picKed in their care is a 
crucial aspect in ensuring the safety of (hose prisoners. High and above
capacity occupancy levels result in risks in this regard and overcrowding 
not only compromises the safety of prisoners but also that of warders. 

This article will make observations and describe trends using available 
prison staListics in order to offer a quantitative perspective on the issues of 
democracy and human rights in South African prisons. In [his sense, we 
are asking the question: what can and should we expeC( of prisons in our 
constitutional democracy? The Correctional Services Act I 11 of 1998 was 
promulgated in full in October 2004 after haVing been in limbo for six 
years. The legislative framework has now, for the first time, been brought 
into line with the Constitution. The key section in the Constitution in (his 
regard is 35(2)(e), which states: 

Everyone who is detained, including every sentenced prisoner, has the right to 
conditions of detention that are consistent with human dignity, including at 
Icast exercise and the provision, at state expense, of adequatc accommodation, 
nutrition, reading material and medical treatment 

2 PRISON STATISTICS 
Essentially three types of figures are used to describe prison populations 
and these are used for different purposes. It is important to distinguish 
them in order to apply the figures correctly: 

• IJate counts - for example, on 30 November 2004 there were 186 053 
prisoners in South Africa 

• Averages - for example, based on month-end counts, (here were on 
average a certain number of prisoners in custody in 2004 

• Admissions - for example, during 2004, 350 000 people were admit
ted to prisons. 

It should be noted that admission figures often include prisoners released 
to appear in court in the morning and then adrniued again in the evening. 

Collating figures from a large number of prisons for a specific date and 
verifying the integrity and reliability of the data can be a challenging task 
Some observers have expressed their concern about the Department of 
Correctional Services' (DCS) statistics, but at present there is no alterna· 
tive nor is it possible to verify the integrity and reliability of the figures. 

3 SOUTH AFRICA IN THE WORLD AND THE REGION 

South Africa has one of the highest imprisonment rates in the world. The 
United States is Without equal in terms of the size of its prison population 
and the per 100 000 rate of imprisonment, with more than 2 million of its 
citizens behind bars and a rate of 686 per 100 000 of the population in 
prison. South Africa has a prison population of roughly 186 000 (Novem
ber 2004) which converts to a rate of 413 per 100000 of the population. 
It should also be noted that imprisonment rates are spread across the 
entire population regardless of age and gender. Ratios that take age, 
gender and even race cohorts into account, often provide a startling 
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picture, as will be shown below. Internationally, South Africa is ranked 
fifteenth in (he world in terms of rate of imprisonment per 100 000 of the 
population. In terms of (he actual size of the prison population, Sowh 
Africa is ranked ninth. 

When comparing African countries per region as shown below, the im
prisonment rate in Southern Africa is seven times that of West and Cen~ 
tral Africa and is more than double that of Eastern and Northern Africa. 2 

Table 1 Imprisonment rates in Africa per region 

Region 
West and Central Africa 

Easlern Africa 
Northern Africa 

Southern Africa 

Imprisonment rate 
50 
122 

124 

362 

The growth in the South African prison population was not isolated and 
similar trends were observed in other parts of the world during the 19905. 
Walmsley reports that this growth ran~ed from 10% in Japan to an almost 
unbelievable 89 % in The Netherlands. It is debatable whether it is indeed 
possible to seek global reasons for a general growth in prison populations, 
as Walmsley attempts to do. The answer may, in fact, lie in the same 
response (more imprisonment for longer) to different sets of stimuli. The 
countries South Africa is being compared with in terms of imprisonment 
rates and prison population size are also not a homogenous group of 
constitutional democracies. Some are countries in transition, which did, in 
real terms, experience increases in crime, whilst others may be consid
ered dictatorial regimes using the prison system to suppress political 
dissent. In South Africa, the reasons for the growth in the prison popula
tion are still being debated and further views in this regard are presented 
later in this article. 

South Africa has a large prison population and a high rare of imprison
ment and it is necessary to look critically at what this means for a country 
that has a pervasive crime problem. On a policy level the questions that 
should be asked are: Where does prison fit into our range of responses to 
managing crime? For whom (and at what rate) is (his sanction reserved? 
Are we clear on what we want to achieve with imprisonment? [s the use 
of imprisonment reducing crime? 

South Africa also shares a number of characteristics with the developing 
and the developed world. Longer sentences have been a feature for many 
years of the US Justice system and this trend has also been observed in 
the United Kingdom and Europe. The minimum sentences legislation (Act 
105 of 1997) finally gave parliamentary sanction for what was already an 
emerging trend. In line with trends in developing country, spending on 

2 Walmsley R ·Global incarceratiun dnd prison trends' Forum on Crime alld Soriery (2003) 
vol3 (1 and 2) 67-68. 

"3 Supra at 70. 
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prisons has grown significantly in real terms over the last three years, i.e. 
by nearly 12 %.' On the other hand. South Africa also exhibits the typical 
developing-world prison characteristics of overcrowding, large awaiting
trial populations. and rights violations 

4 OVERCROWDING IN SOUTH AFRICAN PRISONS 

As noted in the introduction, the overcrowding of South African prisons is 
well-publicised." It should also be staled immediately that not all prisons 
are overcrowded and that even those that are overcrowded are nO( 
equally overcrowded. For example. as on 30 November 2004. Johannes
burg Medium B was 370.15% full. whilst Vryheid Prison in Northern 
KwaZulu-Natal was 26,5 % full.' The occupation rate or overcrowding rate 
ranges then from close to 400% full to only 25% full. the overall rate 
being 163 % full at the end of November 2004. In total numbers. it means 
that there is a shortage in space For approximately 72 000 prisoners. The 
DeS uses a norm for overcrowding that is static and assigns a capacity (Q 

a prison and, once a level above that capacity has been reached, that 
prison is defined as being overcrowded. In the case of prisoners in a 
communal cell, the alloned space per inmate is 3,344 square meters, and 
5,0 square meters is assigned for prisoners in single cells.

7 

Defining overcrowding is, however, a bit trickier than may appear at 
first glance. Another approach is that of the American Correctional Asso
ciation, which applies a different norm applicable to prisoners who are out 
of their cells for more than 10 hours in a day as opposed to prisoners who 
spend less time out of (heir cells.

R 
Overcrowding is not only about num

bers: it has a strong qualitative aspect to it. Another view of overcrowding 
is that it essentially has three elemenls:~ 

• 
• 
• 

denSity, which is an objective measure (in terms of physical space); 

perception, which is a subjective measure; and 

the number of people for a given density. 

4 MIHltingh L 'A review of tile correciiortrlJ services budget 2004/C> to 200617' (2004) 7 
CSPRI News/eller, accessed a[ h(rp:llwww.easilflail.co.za/Backlssues/CSPf{JI9Nuvernuer_ 
ISSIJf;1R.htllll. 

5 For a more deti:liled discus~ion on overcrowdirlg dlld tlie leg<:ll illlplicalions. sec 
Sreinberg J 'Prison overcrowding and the constitutional righ( (0 adequate accorTlIlloda
lion in Sowll Alrica' (2005) P<lpt:r Commissioned by the Cerlfre f"or the Study of Vio
lence arid Heulfl(:ili<:llion 

6 johannesburg Medium B hil~ a capacily of I 300 i:lnd held 4812 s(;rl1enced prisoners 
only. and Vryheid prison hilS il capari(y of 748 and held 21 awaiting-trial prisoners and 
177 semenced prisoners <:I~ Oil 30 Nuvemher 2004. 

7 Van Zyl Smit 0 'Swimming agains( [Ile ()de Comrolling [he size of (ile prisOII popula
tion in South Africa' in Dixon P, <:Ind V<:III der Spuy E Justice Gained (2005) 227 258 a( 
210 

8 Submi.'>.'>ioll by Blo(;rTllonwin CorrectiUlMI (onrraClc; lPty) Ltd to the Ponfolio Commillee 
Oil CorreCtions on [he Draft White Paper on Corrections, 3 rebru<:Iry 2004, al 4 

1) Turner S ef (j/ 'H(~illh <1 Ill! safely crfects of crowding - Hazard idemifici'lIion' 
[RASf04fDRAFTI (2005) I\ail and SafelY Standards Board, hup:llwww.rssb.co.uk/ 
pdf/reportsfresearchft307 % 20lleallh % 20i:lnd % 20Silfcty% 20eHer(s % 200t"% 20crowding. 
pdF, 146. 
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Using these three elemems in combination to assess whether a panicular 
prison is overcrowded at a particular time, but also over a protracted 
period, could be the most accurate measurement. A founh variable (hac 
could be added to the above is time or duration. 

Internationally there is no norm for what constiLUtes overcrowding but 
the European Committee for the Prevemion of Torture and Inhuman or 
lJegrading Treatment or Punishment (CPT) has, in terms of its objective to 
prevent torture. set down a minimum that is worth taking note of. It does 
not state what overcrowding is but does provide a quantitative measure of 
what would constitute torture, inhuman and degrading treatment, as a 
measurement of floor space. 'O Ir regards 4,5m 2 as a 'very smaJl' space, 
6m 2 as rather small, and a cell of 8-1 Om" as satisfactory per prisoner. 

Overcrowding also influences the manner in which prisoners perceive 
and respond to events. Research by Lawrence and Andrews " firstly 
confirmed existing research illustrating the link between subjective defini
tions of overcrowding with both stress and arousal and demonstrating 
that increases in bOlh stress and arousal have been directly associated 
with increases in violent and aggreSSive behaviour. Secondly, Lawrence 
and Andrews found that overcrowding has been associated with more 
negative and aggressive perceptions of an event or occurrence. In other 
words, in an overcrowded prison it is more likely that an event may be 
perceived as aggressive, thus increasing the chances of an aggreSSive 
response. Their research, therefore, goes some way in explaining why 
overcrowded situations are more tense and strained and why there is a 
propenSity for aggreSSive and violent responses. Increases in overcrowd
ing have also been associated with increases in prisoner suicides and 
incidents of self-harm.,e 

Considering these factors together, it is apparent that imprisonment, 
especially in overcrowded conditions, can be extremely taxing on any 
individual's physical and mental health. Overcrowding places an addi
tional burden on the individual and may change a deeply unpleasant 
situation into a [Qf(urous and degrading one. This was the view held by 
the European Court of Human Rights in Kalashnikov v Russia. I \ The COUf( 
found in favour of the applicant on the bases of three violations of the 
Convention for the Protection of Human Rights and Fundamental Free
doms (Council of Europe), namely Articles 3, 5.3 and 6.1 Article 3 is an 
unqualified protection against torture, and the Court made specific refer
ence to overcrowded and unsanitary conditions, going to great lengths to 
explain how the collective impact of overcrowded conditions ultimately 
constituted torture: 

10 Inlernational Centre for Prisons Studies 'Dealing With prison overcrowding' Guidance 
Note 4 (2004) King's College. London, <:II 2-1. 

[j Lawrence C <:Ind Andrews K 'The influence of perceived crowding on male inmares' 
Perception of Aggressive Events' Aggressive Behaviour (2004) Volurne 30 <-II 281 

12 Supra ar 275. 
13 Kalashnikov v Russia, Applic<-Irion 47095199, I:uropcan Coun of HUrT1<:1rl 1~lgh[s. Slras

bourg, 15 July 2002 
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Moreover, on account of the acute overcrowding, (he inmates in (he applicant's 
cell had to sleep taking turns, on the basis of eight-hour shifts of sleep per pris
oner. It appears from his request for release from custody on 16 June [999, 
that at that time he was sharing his bed with two other inmates_ Sleeping con
ditions were further aggravated by the constant lighting in the cell, as well as 
the general commotion and nOise from the large number of inmates. The re
sulting deprivation of sleep must have constituted a heavy physical and psycho
logical burden on the applicant. 

Overcrowding is, therefore, nol only about not having enough beds. The 
numbers translate into a situation that constitutes torturous and degrading 
treatment on a daily and continuous basis thal is aggravated by staff 
shortages and infrastructure stress. The long-term emotional and psycho
logical effecls can only be traumatic. 

Overcrowding also has a negative impacl on the staff of a prison; this 
can be observed by means of such indicators as staff turnover, excessive 
leave, sick-leave and absenteeism. Figures presented to the Public Ac
counts Committee of DCS employee leave confirm this. Compared to their 
colleagues in the Defence Force and Police Services, DeS employees look 
the highest number of sick leave and disability leave days per year for 
2003/4. " 

5 GEOGRAPHICAL LOCATION OF PRISONS 

The number of functional prisons in South Africa varies from month to 
month, depending on repairs or general maintenance. As at 30 November 
2004, there were 236 active prisons in South Africa and four were closed 
for repairs. 

Table 2 Prisons per regjon 

Region 
,,, 

Active Prisons Temp Closed Total 

Eastern Cape Region 42 2 44 

Gauteng Region 26 0 26 

KwaZulu-Natal Region 40 I 41 

Limpopo, Mpumalanga & N-West Region 38 I 39 

NCape & rree State Region 47 0 47 

Western Cape Region 43 0 43 

RSA Total 236 4 240 

14 Slandirlg COllimittee on Public Accollf1[s. Draft Reso[ulJon on Correctional SerVices, 16 
February 2005. Accessed I June 2005 al hl[p"llwww.prng.org.za/docs/20051 
0502 I 6dr<:lfl rt~so[lI(ion.h[1ll 

15 The Departillenr of CorreniUlTdl S(Orvices is diVIded irl[!) st:ven regions as opposed [0 1 tIC 
nim! provinces . .1<; indica(cd in [Ile (aille. 
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Table 2 shows that prisons are not distributed evenly across the coumry 
and that they are not predominantly situated close to the metropolitan 
centres or where the highest crime levels are. The highest number of 
prisons is situated in the Free State~Northern Cape Region. This can be 
attributed to the prison construction programme of the apartheid gov~ 
ernment that had a disproportionate number of prisons built in the Free 
State. The lowest number of prisons is located in the Gauteng Province. A 
closer analysis of, for example, [he exact locality of prisons in the Western 
Cape clearly shows thal these prisons are situated in the agricultural areas 
of the province where they would have provided cheap labour to the 
surrounding Farms under the apartheid government. 16 The geographical 
location of prisons is, thereFore, not arbitrary or coincidental. More oFten 
than not, their location is mOlivated by broader political-economic con
cerns that find application in the construction phase and/or the operation 
of prisons. The result, however, is that prisons are oFten not located close 
to where the prisoners originate from. This means that visits from friends 
and Family become difficult. placing relationships under Further strain. 

Receiving visits From and communicating with one's Family whilst de
tained (sentenced and unsentenced) are constitutional rights. In section 
35(2)(f), the Constitution provides For visits From the person's spouse or 
partner, next-oF-kin, chosen religious counsellor, and chosen medical 
practitioner. Regular contact between prisoners and Families is a key 
ingredient to a successFul reintegration process and thus a reduction in re
oFFending. The question then arises as to the state's responsibility For 
facilitating and supporting visits to prisoners by next-of-kin, especially if 
this has a direct impact on successful reintegration and can limit the 
chances of re-offending. 

6 AGE 

The South African prison population is organised in three age-based 
categories: children (under the age of 18 years), juveniles (18 to 21 years) 
and adults (2 I years and older) The separation of children from adults is 
obligatory in terms of domestic as well as international law. 'Juveniles' is a 
category created to give effect to the nolion lhal these young men should 
not be exposed to hardened repeat offenders and long-term prisoners. As 
a category, 'juveniles' has no legal standing; thus, separation is only on 
the basis of available space and resources. 

Table 3 Age profile of the prison population 

Age < i8 Years 18 - 21 years 21-25years > 25 years 

Number 3365 22883 49062 I 10743 

Perce mage 1,8 12,3 26,4 59,5 

J 6 Sleillberg J The Nwnva (2004) Jonathan Ball Publishers, Johannesbllrg. at 176 
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Table 3 presents the age profile of the prison population. Whilst the 
census categories do not overlap perfectly with the age categories pre~ 
semed here, there is sufficient information for us to state [hell the age 
categories younger than 18 years. 18 to 21 years and 21 to 25 years are 
over-represented when compared to [he general population.

J7 
Whilst the 

age group 15 to 24 years makes up I 1,8 % of the total population, it 
constitutes an estimated 40,5 % of the prison population. 

Whilst section 29 of the Correctional Services Amendment Act 14 of 
1996 prohibits the detention of a child under the age of 14 years on 
remand in a prison, there is no restriction on sentenced children once 
they have attained the age of criminal capaCity, The following figure 
presents the age profile of children in prison as on 30 November 2004. Of 
the total number of children In custody, 3365, 50,6% or 1 704 were 
unsentenced. This figure included 8 boys under the age of 14 years being 
held in contravention of section 29 of the Correctional Services Amend~ 
ment Act 14 of 1996. 

Table 4 Age profile of children in prison as on 30 November 2004 

Age 7-13 years 14 years 15 years 16 year 17 years 

Number 21 123 394 1005 1 822 

Percentage 0,6 3,6 11,7 29,9 54,1 

Since 1993, there has been a concerted effort on the part of NGOs and 
government departments LO reduce [he number of imprisoned children 
awaiting trial. The construction of secure care facilities, the development 
of diversion programmes, legislative reform and numerous innovative 
efforts at ground level have nO( markedly changed the overall situarion. By 
November 2004, there were more (han double the number of children 
awaiting (fial in prisons than the 698 in September 1996.'~ Nonetheless, 
the scale on which children are imprisoned in South Africa, sentenced and 
unsentenced, is in direct violation of Article 37(b) of the UN Convention 
on the R.lghts of (he Child, Beijing R.ules 17(c) and 17(d) as well as section 
28( I )(g) of the South African Constitution. 

There are at present not sufficient measures to protect children from 
imprisonment, and criminal justice officials are nearly unrestrained in this 
regard. The Committee on the R.ights of the Child, when commenting on 
state party reports, is often at pains to emphasise that deprivation of 
liberty should only be used as a measure of last resor(. This means (hat 
other measures must have been exhausted and, if detention is used. it 
must be for the shortest possible period. '4 There is at this stage the expec~ 
(ation that (he Child Justice Bill [6 49 of 20021 will bring about a drastic 

17 See S[alistics SOUlh Africa Stats in 8rief 2004 PrelOria (2004) Cli 22-21 
[8 ArNde 40. vol 1 (May 1999) (I J. 
19 Ilodgkcri [{ and Newell P lmplernen((l(101l I/andb()ok for [he Convenflon on Ih~ RlfJh[:, oj 

the Child (2002) UNICEF, New York 550-5:> I. 
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reform in the treacment of children in the criminal justice system, in 
addition to improving the position regarding the sentencing of children. 

7 MORTALITY AND LIFE EXPECTANCY 

Since 1996, the number of prisoners dying of natural causes has risen 
sharply whilst the number of prisoners dying of unnatural causes has 
remained more or less sLable. The DeS Annual Repon for 2003/4 reports 
45 deaths due La unnaLural causes. The Annual Report of the Judicial 
Inspectorate for the same period reports 56 unnatural deaths. Departmen~ 
tal annual reports from previous years are not consistent in the classific
ation of the figures but there does not appear to be a trend showing a 
rapid increase in deaths due to unnatural causes. If there is a trend, then it 
is downward. especially seen against the background of the size of the 
prison population. Figures on suicides are also not available from the 
annual reports. A closer investigation into unnatural deaths is warranted 
in order to track correlations with other variables. 

The table below clearly shows the rapid increase in deaths due to nat~ 
ural causes that many observers have explained are related to HIV/AIDS.'C ,1 
Overcrowded conditions, poor ventilation and compromised security 
continue to place the health of prisoners at risk. The link between 
HIV/AIDS and tuberculosis UB) is well-documented in international litera
ture. The incidence of TB has been found to be seven to eight times higher 
in prison than outside prison, based on a study done at Westville Prison in 
2002.<2 TB in the prison environment also presents a major challenge in 
that treatment programmes are interrupted as prisoners under treatment 
are released and are not able to continue their treatment in the commu~ 
nity. The emergence of multi-drug resistant tuberculosis (MDRTB) is life
threatening to any, individual but even more so to a person with compro~ 
mised immunity"~ 

A second study, also done at Westville Prison (at Medium B Prison), 
used a sample of 271 prisoners on a voluntary basis to test HIV status. Of 
the 271, 80, or 39 %, were found to be HIV-positive. Another noteworthy 
finding from the study is that the infection is highest among younger 
prisoners (under 29 years) who have been in prison for fewer than four 
years. Once IllV~positive, it appears that life expectancy in prison is 
unlikely to be more than five years. ,4 

20 Oftice of lhc lnspeclillg Judge or Prisons Annual Report oj the Judicial Inspectorate oj 
Prisons 200114 Cape Town, a[ 17. 

21 (ioyer K 'IIIV/Aids in prisons problems, policies and po[cn!ial' (2004) I Aids l.rJW 

Project NewsleUer 
22 Pillay M and Sturm AW The prevalence and molecular epidemiology of tuberculosIs in 

a South African prison' (2005) Paper delivered ar Correctional Services National Policy 
and Research Confcrcnce. 10- 31 March 2005, Krugersdorp. 

23 'HIV/AIDS in Prison: Trea[ment, intervention and ret"orm - A submission (0 [he Jali 
Conllnission' by the Aids Law Project. 9 March 2004, at -12. 

24 Goyer K et al 'HIV/AIDS al Westville mediurTl B - an analysis of prevalence and policy' 
in IlIV/AIDS rn Prison: Treatmenr. intervention and ReJorm - A Sllbmission to {he Ja.li Com
mission by {he Aids Law Prq}ect, 9 March 2004, at 25. 
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The combination of identifiable risk factors, as well as those more In

sidious facwrs characteristic of prisons, places prisoners in general in a 
substantially higher risk category than the general population. Overcrowd
ing contributes greatly to reducing the lire expectancy of those prisoners 
living with HIV/AIDS by exacerbating existing risks, and creating new risks 
by placing people in an unnatural environmem under increasing stress. 

Table 5 Natural deaths and medical releases 

Year 1996 1997 1998 1999 2000 2001 2002 2003 

Natural deaths 211 ,27 534 737 I 087 I 169 I 389 I 683 

Medical releases 49 47 47 59 60 51 88 117 

Section 79 of the Correctional Services Act I I I of 1998 makes provision 
for the release of terminally ill prisoners on parole or correctional supervi
sion on medical grounds. Given the prevalence of AIDS in prisons (in
ferred from the number of natural deaths), the number of medical 
releases does not reflect this trend, as shown in Table 5. 

The AIDS pandemic has presented prisons with a new range of rights 
challenges. For example, it remains to be seen whether prisoners have the 
same access to ami-retroviral treatment as those citizens living on the 
outside. 

8 GENDER 
The genders are nOl equally represented in lhe prison population: whilsl 
there is a 48:52 ratio between males and females in the total population, 
this ratio is 98:2 in (he prison population. On .30 November 2004, there 
were 4 I 18 women and 181 9.35 males in South African prisons. The over
representation of males in the prison population is a worldwide trend. It is 
interesting to note, however, that the imprisonment of women in South 
Africa is slightly lower than in developed countries,='O> as shown in the table 
below. In developed countries, the increase in female prisoners has been 
associated with the drug trade and drug Jaw enforcement policies. 

Table 6 Percentage of women in prison population 

country Women as percentage o[ prison population 

Canada 9,0 

Australia 7,0 

USA 6,9 

England and Wales 6,0 

South Africa 2,3 

F) Ortice or [he Inspening Judge uf Pri:-.uns Women III Suwh African Pri~om; (2004), Cdpe 
Towll. d[ 4. 
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More than half the female prison population in South Africa are there for 
the commission of only three offences, namely thefl, serious assault and 
murder, as is shown in Table 7. 20 

Table 7 Offence profile of imprisoned females in South Africa, top six crimes 

Offence Totals Percentage 

Economic crimes other 173 4,2 

Robbery common 178 4,3 

Faud and forgery 316 7,6 

Assault serious 438 10,5 

Theft other 879 21,2 

Murder 914 22,0 

Total 4 152 100 

Compared to their male counterparts, women generally serve shorter 
sentences and are concentrated in the 0-' 2 months and 2-5 years cate~ 
gories, as is shown in the graph below

n 
There is a range of issues regard~ 

ing gender and imprisonment that require further investigation. 

Two issues have recently attracted attention. The first concerns women 
who are imprisoned for killing their abusive partners. It is estimated that 
there are currently 164 women in prison for this crime."A There is also a 
growing body of research

24 
supporting domestic violence as a defence in 

such cases, and the Supreme Court of Appeal accepted this in Ferreira and 
Others v The State >C 

26 Supra 9 - j O. 
27 Department of CorreClional Services Annual fleport 200314 (2001) Pretoria 27 
28 'Women Imprisoned tor Domes/ic Violence' Ora! submissioTl /() CorrenioJ1;';! Services 

Port!olio CornrniUee oy Adv T Majokwerli of NPA-SOCA Unit on 20 August 2004. Ac
cessed on 1)161"2005 frorn http://www.pmg.org.za/docs/2001/appcndicesJ010820wornen. 
turn 

29 See, ror exarnple. Ludsirl H 'Legal defenses for baltered women wllo kill [heir abusers: 
Discussion Docurnent J' (2003) Research paper written for the Crntre jor the Study of 
Violence and ReconciliatIOn and Ludsin H 'South Afric,Hl criminal law and battered 
women who kill: Discussion Documenl 2' (2003) Research paper written for the Centre 
for the Sway of VIOlence and ReconciliatIOn 

30 FerrPira and Olhers v The State (SCA) (Case 245103 unreported) and Nicholson C 'When 
wives kill their husbands' (Augus[ 200'1) De Reblls 
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Sentence profile of males and females 
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The second aspect of gender is male rape and male consensual sex in 
prisons. Underlying this is our understanding of gender in a male prison 
and the uses of gender and its intermingling with violence and coercion. 
The recent work done by Gear and Ngubeni" provides an insight into this 
phenomenon that has by and large remained obscured from public and 
academic scrutiny. Gender, violence, prison gangs, age and power struc
tures form a complicated nexus that results in the widespread victim is
ation of primarily young male prisoners, and, at this stage, there are very 
limited resourceS available [Q assist them. 

9 RACE 

The race profile of the South African prison population presents an in
teresting picture and clearly shows an over-representation of the male 
coloured population. Given the low number of females in prisons, they are 
excluded from this profile. 

3[ Gear S ..Jlld NgulJerli K <f)adi ding: SeX, SCXlJd[ violCflce and cuerciofl in men's prisons' 
(2002) Research paper wmrenjor lhe Ct'nlrejor [he Study oj Violence and Rt'concilialion 
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Table 8 Race profile of the mate prison poputation 

Race Prison population as on General population Per 10000 
30 November 2005 2003 ratio 

Asian 733 556278 131,8 

Black 144874 17 562 179 824,9 

Coloured 32986 I 979934 1666,0 

White 3342 2051 917 162,9 

Table 8 shows (hat the imprisonment rate for coloured males is more than 
double the rate for black males and ten times the rate for white males. 
Whilst coloured males represent only 4,3 % of the country's total popula
tion, they represent 17,7% of the prison population. Similarly. black 
males constitute 37,8% of the general population but constitute 77,9% of 
the prison population. It should also be noted that the imprisonment rate 
per 100 000 for the Indian population is slightly lower than that for the 
white population. The over-representation of coloured males in the prison 
populmion has been ascribed by some researchers to a combination of 
factors such as historical factors, relative social status, population density. 
gangsterism, and substance abuse.~2 The link between prison and com
munity has become an engrained one in the poorer communities of the 
Western and Northern Cape provinces where the coloured population is in 
the majority. From this perspective, it IS apparent that the race profile of 
the prison population is not a simple reflection of marginalisation and 
exclusion in the general population, but that there are additional factors 
not easily explained by simple race and class categorisations. 

10 UNSENTENCED PRISONERS 

On 31 December 1993, there were 21 540 prisoners awaiting trial in 
South African prisons.]] The 1999 DeS Annudl Report reflects an aWditing
trial population of 58231. By November 2004, this figure had dropped 
slightly CO 48452.>4 There are Continuing debates as to the exact reasons 
for the rapid increase in awaiting-trial prisoners from 1993 CO 2004.

35 
The 

unsentenced prison population makes a significant contribution to lhe 
current overcrowding level. but it is important to see exactly where the 
awaiting-trial population is being held and also to reflect on the detention 
cycle time. 

32 See Thomson JDS 'A lIIur(\t:rUlIS legacy - Coloured homicide trends' (March 2004) 7 SA 
Crime Quarterly and Leggett T ·Still marginal - Crime in tile coloured (omrnuflilY' 
(March 2004) 7 SA Crime Quarrerly 

33 Department of Correctional S(:rvices Annual Report, J 993. 
34 Department of Correctiunal Services, Management Starisrics for Novc:mber 2004. 
35 A report suvmiHed (0 ttle Corrccllonal Servicc5 Ponfolio (ornmillec on 15 Novernber 

2004 cites a nlJlnber of reasuns for (he increase. bu( excludes the possibiliry that poor 
pcrformance and low productivity in the court syslem is a cormibuting faclor and. 
ralher, apponiuns respon5itJililY to the increased effectiveness of SAPS detection ser
vices. 
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Table 9 location of the unsentenced prison population 

Province Prison Capacity Unsentenced Percentage of 
prisoners total 

Gauteng Vereeniging 786 933 1,9 

Odi 891 989 2,0 

Krugersdorp I 757 I 476 3,0 

Mudderbee 2993 2 115 4,4 

Buksburg 2012 2 141 4,4 

Pretoria Local 2 171 3 162 6,5 

Johannesburg Med. A 2630 6593 13.6 

Mpumalanga NelspruiL 828 959 2.0 

Weape Gooowoud 2 115 998 2, I 

Polismoor Med A I III I 21 I 2,5 

Polls moor Max I 872 2515 5.2 

Free State Grootvlei Maximum 918 1099 2.3 

KZ-Natal Pietermouitzburg I 330 I 755 3.6 

Durban Mea. A 2308 4456 9.2 

[Cape St Albans Med. A I 446 2055 4.2 

Totals 32457 67,0 

From Table 9 it can be seen that 67 % of [he awaiting-trial prison popula
tion are being kept in [5 prisons out of a possible 153 prisons where 
awaiting-trial prisoners were found, as a( 30 November 2004. The remain
ing 138 prisons were detaining 32 % of [he awailing-[nal prison popula
tion. A further observation is that the top 15 awaiting-trial prisons are 
si£uated in metropolitan areas. 

It is by now also well known that some prisoners can remain unsen
tenced in prison for momhs if nO[ years. The Des keeps records of those 
unsentenced prisoners who have been in custody for longer than three 
months. Table 10 sets out the profile of awaiting-trial prisoners (as on 
30 November 2004) who had been in custody for a period in excess of 
three months. A [o[al of 21 330 prisoners (or 44 % of [he unsentenced 
popula[ion) had been awaiting trial for more [han three months. Of [his 
group, 5 674 had been awaiting trial for more [han 12 months. This group 
of prisoners is also not spread evenly across the regions. Gauteng region 
holds 40 % of this category of prisoners, compared to Limpopo, Mpuma
langa and North-Wes[ Region which collectively hold 8,3 % of [his group of 
awaiting-trial prisoners. The Office of [he Inspec[ing Judge reports [hal 
unsemenced prisoners will be awaiting trial for an average of three months 
before [heir cases are finalised. The Judge reports further [hat, of [he to[al 
awaiting-trial population, 60 % will be released without being convicted.-'" 

36 ottke 01 (/1(: In<;pecting Junge ur l'nSOIlS Annual re/Jurl ot rhe judlcw{ fnspecturate qf 
Prisons (2001) ell 22. 
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Table.O Prisoners awaiting trial for more than 3 months as on 30 Nov 2004 

Months 3-6 6-9 9-12 12-15 15-18 18-24 24 + 

Number 8387 4472 2797 I 878 I 108 I 350 I 338 

People are also in prison because they cannot afford bail. Even if these are 
relatively low amounLs, lhey remain in cuslody because of poverty, not 
because they are a threat to society. In his 2003/4 Annual Report, the 
Inspecting Judge for Prisons estimated thiS figure to stand at 13 000, thus 
indicating lhat more than 25 % of lhe awaiting-trial population were in 
custody because they could not afford baie

7 
From a human rights and 

democracy perspective, the awai(ing-trial situalion is not one of 'the 
occasional case thal falls through the cracks' but, rather, a pervasive 
violation of the right to a speedy trial and the right to safe and humane 
custody. The wastage of resources in managing the awaiting-trial popula
tion is enormous, considering that the cost of imprisonmem is estimated 
to be R 114,00 per day and that 60 % of the unsentenced population will 
be released without being convicted after being imprisoned for an average 
of 90 days. 

II SENTENCED PRISONERS 

The profile of the sentenced prison population in South Africa has 
changed substantially over the last 15 years, and the most marked shift 
has been the phenomenal growth in long-term prisoners. It is especially 
since 1998 that this has taken place, although this trend was already 
visible prior to the enactment of the so-called minimum semences legisla~ 
tion (Act 105 of 1997) and the Magistrates Amendment Act 66 of 1998. 
Whether it was the minimum-sentences legislation alone or together with 
the Magistrmes Amendment Act, supported by a more punitive attitude 
from the bench, that resulted in the rapid growth of long-term prisoners is 
an issue for further research. It is, however, undeniable that the courts are 
handing down prison sentences that keep people in prison for far longer 
than was previously the case. There is, at this stage, no evidence to dem
onstrate that substantially more offenders are being sentenced to impris
onment. The figures suggest rather that the number of convictions has 
remained stable, and has even declined for a number of years. From 2000 
to 2002 there was only a nominal increase in the number of convictions. 38 

Nonetheless, the relatively few offenders that are convicted do, in fact, 
bear [he full brunt of the law. They have, to some extent, become the 
scapegoats for a society trying to deal with unacceptably high crime 
levels 

37 Supra 23 
18 Le!L~e(( T er (II 'Crirnifldl jllsLice review' (2003) 88 iSS Monograph Series Ins{i(llte for 

Security SLudles, Pretoria, at 42 
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The following graph shows the number of prisoners serving sentences 
of ten years of more from 1995 to 2004 ;'. 

Number of prisoners serving sentences of 10 years and longer 

50000 

45000 1~~!j!jJf~~~~!j~;;ft!j====~;I!t!:Jltll!~JlItI 400UU 

15000 

10000 h;7:~ci+:f 

LUUUO 

15UOO 

10000 

50UO 

o 
1995 1996 1997 191JH 1999 2000 LUU I 2UOL 2U03 LUU4 

The number of prisoners serving life sentences':) has also increased 
sharply since 1995. from 433 to 5 I 12 by 2004 - more than a tenfold 
increase. Life sentences are also not reserved for hardened repeat offend
ers. From January 2000 to 31 March 2005, a total of 100 offenders who 
were under the age of 2 I years at the time of sentencing were sentenced 
to life imprisonment.';' Of this group of 100, eight were children under the 
age of 18 years a£ the time when sentence was passed and a further 2.3 
were 18 years old at the time of sentencing. By implication, (hey would have 
been under the age of [8 years at the time the offence was committed. 

An amendment made to the Correctional Services Act 1 I I of 1998 in 
200 [ further requires prisoners who have been sentenced in terms of the 
minimum-sentences legislation to serve four-fifths of their sentence before 
they can be considered for parole.';) it is abundantly clear that overcrowd
ing is being exacerbated by the increase in sentence lengths. It is also 
clear that this was not a consequence considered by Parliament when it 
passed Act 105 of 1997. There is. at this stage. no evidence to indicate 
that longer sentences are more effective as a deterrent." The purpose is 
then solely incapacitation, with the added benefit of political mileage in 
the eyes of the public. 

39 Figures received fran I Ittt! Oniu~ uf rltt: Irlspcuing JIJ(jgc in personal correspon(1ence, 
:WU5. 

40 A life st:rHt:n(t~ means in dlecr thar 25 years musr be served befure rhe prisoner can be 
considered for parole (s 71(6)(tJ}(iv) ut' Ille Correcliorlal Scrvin~s Act III of 1998) 

41 Figure') Ill(ldc available: by [lie Oniee at [be Inspecting Judge, :,w05 
42 S 73(6)(u)(v) uf [he CaneClI{)nal Services Au I 11 of 1998. 
41 Scc now Cl above af 7. 
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12 REHABILITATION SERVICES AVAILABLE TO PRISONERS 

The White Paper on Corrections, launched in March 2005, places rehabili
tation at the centre of the Department's purpose: 

The White Paper presents a new Visiun and an updated Mission for the De
partment in which the centrality of rehabilitation, a fundamenlal contribution 
to societal corrections and the commitment to be one of the best In the world, 
are paramount features. The White Paper also forwards and discusses [en ob
jectives for [he Department in pursuance of the objectives of correction and 
rehabiliration.

H 

The White Paper paints an ambitious picture for South African prisons. 
especially if the current situation is taken into consideration. At present, it 
is indeed a small percentage of sentenced prisoners who receive the 
benefit of quality and focused educational, social work and psychological 
services. The 2003/4 DCS AnnUal Report sketches a picture that stands in 
strong contrast to the aspirations of the White Paper on Corrections. 
Table J J lists the number of posts and the number of posts filled for 
selected employee categories out of the total staff complement of 35 675 
posts (of which 32 832 were filled at the time). 

Table t t Rehabilitation staff and ROsts in the Department of Correctiona1 
Services, 3 t March 2004 

Post description Number of Number of posts Ratio post: 
posts filled sentenced prisoners 

Educationists 490 329 388 

Professional nurse 980 513 249 

Psychologists and 113 28 4565 
vocational counsellors 

Social worker and re- 6'34 434 294 
tated professionals 

The current staff levels, coupled with the vacancy levels, make it impos
sible for the 127 000 sentenced prisoners to receive services that will 
adequately prepare them for life outside prison. Civil SOCiety organisations 
are active in many prisons, and organiSations such as KhuliSa and NICRO 
secure donor funding to bolster the capaCity of the DeS in this regard. 
Education and general support services are also severely undermined by 
the manner in which the DeS manages the daily routine of most prisons. 
The five-day workweek concentrates staff in a full capacity shift from 
07:00 to J 6:00, which severely shortens the available time for education 
and recreation, and most prisoners are usually locked up by J 5:30, if not 
earlier, until the next morning at 07:30. Staff shortages further curtail 
education and support services as security arrangements need to be 

44 Oepanment of Corre(lional Services White Paper on C:orrn·tions Tn .sourh Afnell (2005) at 
13. 

45 See no(e 27 above al IOn· 1 07. 
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made. If security slaff is not available, such activities cannot take place. 
Breaches in security resulting in escapes have a severely negative impact 
on educalional and rehabilitation services as security is stepped up and 
the general movement of prisoners is restricted. Access [Q educational 
services, access by NGOs and access to work on the prison farms are 
curtailed and prisoners can spend up to 23 hours a day locked up. 

It is debatable whether there is a right to rehabilitation, as the process 
of rehabilitation IS itself a highly subjective one. The DCS does, however, 
have a duty (set out in section 2(c) of the Correctional Services Act) to 
provide an environment and resources that would facilitate rehabilitation 
and reintegration. The DCS does not deny this responsibility, as is evident 
from the White Paper on Corrections. What appears to be the problem at 
this stage is its ability to translate policy into delivery to ensure that 
prisoners have access to the services that would equip them to deal wiLh 
the risks that they will need to manage upon their release if they are to 

avoid re-offending. 

13 THE RIGHT TO VOTE 

Given South Arrica's history, the right LO vote is a sensitive one and it is, 
therefore, even more surprising that each general elecLion since 1994 has 
involved litigation on prisoners' right to vote, the most recent case being 
Minister of /-lome AJfairs v NICRO in which the constitutionality of the 
Electoral Laws Amendment Act 34 or 2003 was tested. ~~ At the core of the 
maner lies our understanding of citizenship: 

Central lO the issue of the rights of prisoners lo vote IS our understanding of 
citizenship. In modern times, the imprisoned offender does not suffer 'social 
dealh' leOidmg to forfeiture of Oil! civil rights. The tlislOry of democracy is indeed 
one of growing inclusion. Sachs J described this notion of citizenship as follows 
in August and Another v t:lectorul CommiSSIon and Others: 'the unIversality of the 
franchise is important not only for nationhood and democracy. The vote of 
each and every (imen is a badge of dIgnity and of personhood. Quite literally, 
it says [hat everybody counts', Ie 

The Constitutional Court based its decision to declare the relevant sections 
or the Electoral Laws Amendment Act unconstitutional essentially on three 
points,~~ The first was that (he Electoral Laws Amendment Act resulted, in 
erfect, in the disenfranchisement of all prisoners serving a term of impris~ 
onment without the option or a nne and this limitation of the right to vote 
does not conform to the requirements set out in section 36( I) of the 
Constitution. Second, the state failed to provide the coun with sufficient 
information as to why it sought to disenfranchise the group of prisoners 
targeted and what purpose the disenfranchisement was intended to serve. 

16 Mim:.ler (~f 110mI' AI/«m; and OOwrs v NIUW and Other ... 20tH (r}) IKLR 'H~) ICC} 
17 MlInTlngh I, 'SolJlh Arrican ConSTitutIOnal Coun rules 011 inmate:::,' nghl Lo vow' (Decem

IJt~r 2(01) Currecrions fur/uy at 76-·79 
18 Murllingh L TOllsli(ulional (our[ rult;s on the ngtu ot prisoners [0 vote' (2003) 3 C'-J/'Hl 

Nf'wsletter, accessed OIl 6 JurH: 200S it! hup IIwww casirnall l"O.7.alRacklssuesICSPRlf 
28S<..:jJlemver_I'iSlll'IS.html 
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Third, the Electoral Laws Amendment Act provided for a blanket exclu
sion, which had long since failed scrutiny in the first Sauve v Canada case. 

The question then arises: what did this mean for the prison population? 
One of the consequences of the decision was that the Independent Elec
toral Commission (lEC) had to return to all prisons and register those 
prisoners who then became eligible to participate in (he 2004 elections. 
The IEC provided the following information as to the results of the second 
registration drive and further indicated how many prisoners in fact par~ 
ticipated in the elections:4~ 

Table 12 Voter registration and turn~out 

January 2004 March 2004 Total prisoners Voter turnout 
registration drive registration drive registered 

9930 27350 37280 33 133 

The Constitutional Court decision thus resulted in an additional 27 350 
prisoners' registering for the April 2004 elections. This should be regarded 
as significant, given the time constraints under which it happened. On the 
down side, it should also be noted that only 3.3 133 prisoners of a total 
prison population of roughly 180 000 participated in the election. The 
value of Minister of Home Affairs v NfCRO does not, however, lie in the 
number of prisoners who participated but rather in the principle con
firmed by the Constitutional Court that every citizen counts, including 
those in prison. 

14 COMPLAINTS LODGED BY PRISONERS 

Prisoners can lodge complaints through two mechanisms. The first is the 
'G365 Register for Complaints and Requests' that is kept at all prisons and 
in which the complaints of prisoners must be recorded. The second 
channel is through the Independent Prison Visitors (lPYs) that were estab
lished in terms of Chapters 9 and 10 of the Correctional Services Act I I I 
of 1998.0,(: Section 9.3 of the Correctional Services Act described the pow
ers, functions and duties of an IPY in dealing with prisoner complaints by 
conducting regular visits, interviewing prisoners in private, and recording 
complaints in an official diary, mOnitoring the manner in which they have 
been dealt with, and discussing complaints with the head of prison with a 
view to resolving these.

51 

49 Mumingh L 'The quantitative impac{ of Mln!Sler of Home /Vfairs v NICRO' (2004) J 0 
C$PRI NewsleUer. accesserl on 6 June 2005 from htlp:llwww.easlI1l3il.c().za/l3acklssuesl 
CSPRI/4ApriUssue 17.3.hllnl 

50 Chapters 9 and 10 of ttle Correctional Services Act were promUlgated on I <J February 
1999 to make provision for the establishment of the Judiciallnspeclorate of Prisons. 

51 For a more rletailcrl description and allalysis of [he lPY system, please see GalJinetti J 
'Report on the evaluation of the Independent PriSOlI Visitors System' (2004) 5 C$PHJ Re
search Paper 
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Table 1.3 lists the ten most frequently lodged complaints by prisoners 
with IPVs during the 2003/4 financial year.~: Two trends are immediately 
visible. First, the number of complaints lodged: more than 240 000. 
Second, after the category 'Other', 'Requests for transfers (Q other pris
ons' is the highest category. 

Table t 3 Complaints lodged with tPVs by prisoners in 2003/4 

Category Number Percent 

Inhumane (reatrnem 9439 3,9 

rood 9624 4,0 

Appeal 9683 4,0 

Bail/Appeal 9886 4,t 

Cotrunun(ca{ion with families to 338 4,3 

Conditions t t 745 4,9 

Parole 12 336 5, I 

Ilealth care [9.'329 8,0 

Transfers 37 t06 t 5,4 

Other 85526 35,5 

TOlal 241 247 100 

The IPV system has made a significant impact in improving civil society 
involvement in and oversight over corrections. The IPV system also col
lects an enormous amount of information which can be used more effec
tively to promote the fights of prisoners through monitoring as well as to 
identjfy good practice in complaint resolution. 

15 fUTURE PRISON POPULATION 

Since 1990 there has been an unprecedented increase in the prison 
population compelling the question as to where this trend will lead. For 
most of the 1990s it was, in fact, the unsentenced prison population that 
was the main driver of the increase in the total prison population. How
ever, by 1998 this situation started to change. The awaiting-trial popula
tion fluctuates between 45 000 and 55 000 but it is indeed the sentenced 
population that has shown a persistent increase, especially the longer
sentence categories, as alluded to above. The size of the future prison 
population will be highly dependent on policy and legislation, which are 
subject to the political Will to reduce the prison population. 

:)2 o!Ti("/: of the Inspt'c(illg Judge Annual rrporl 'it [he jIHJiciallm;{Jeclorale oj Prisorts (2001) 
Cape Town dl 11. 
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The following graph presents four possible scenarios for the growth of 
[he prison population from 2005 to 2021, a sixteen-year period. It should 
be emphasised lhal these are possible scenarios and there is a range of 
predictable and unpredictable variables that may influence the results. 
The scenarios were calculated as follows' 

• Average for 10 years: This is the average annual growth fate in the [Oral 
prison population from 1995 to 2004, calculated to be 6,14 %. 

• Median for sentenced population: This is a median calculated for the 
annual growth in the sentenced prison population, making the as
sumption that the sentenced population will for the next 16 years be 
the main driver of the prison population and not the awaiting-trial 
population. This is calculated to be 5,4 %. 

• 2003-2005 rale: This is the average growth rate for the period 2003 to 
2005 and is calculated to be 1,42 %, 

• Combined rale: This rate works with two calculations, the first (5,4%) 
applying to the period 2005 to 20 I I, and the second (2.5 %) from 
2012 to 202 I. This is based on the assumption that the minimum
sentences legislation will remain in place for the time being but that, 
by 20 (2, there would have been either sentencing reform or we would 
see, for a variety of reasons, a reduction in the number of people being 
sentenced to imprisonment. 

-+-Average 

____ Mediarl 

senlenceli 

Combined 

The four scenarios present somewhat divergenl results. The best-case 
scenario forecasts a prison population of 237 231 by 2021 and the worst
case scenario a prison population of 513 887 by 2021. The current capac· 
ity of South Africa prisons is I 13825 and, once the four new planned 
prisons with a total projected additional 12 000 beds are functioning, this 
capacity will increase to 125 825, leaving a shortfall of I I I 407 on the 
best~case scenario by 202 J, assuming thal no more prisons are built. 

The combined rate is regarded as the more likely scenario to occur, 
indicating that we need (0 prepare for a prison population of approxi
mately 336 000 by 202 I, unless drastic measures are implemented to 
achieve a different result. Comrolling [he size of the prison population 
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should he a strategic objective and it is, therefore, critical to ensure that 
current legislation and policies are supportive of this objective. 

16 CONCLUSIONS 
The preceding article has described in broad terms some trends relating 
to prisons and imprisonment in South African and also alluded to some 
important contextual factors.o.3 In a constitutional democracy, the empha~ 
sis must be placed on a human-rights approach to prisons and prison 
management. The history of South Afncan prisons and more specifically 
the manner in which prisons and, more broadly, the criminal justice 
system were managed after 1990 have resulted in a particular set of 
circumstances that we now experience as challenging from a human
rights perspective. South Africa has a large prison population and also a 
high rate of imprisonment. These are the first warning signs of possible 
rights violations. The Correctional Service Act I I I of 1998 created a 
framework that, for the first Lime, sets out the minimum requirements for 
humane detention. The White Paper on Corrections, which was developed 
some six years after the Act, places the emphasis on rehabilitation and 
reintegration and finds i(self to some extent at odds with the Act. 

From the above we can conclude that, in some prisons, overcrowding 
has taken on such dimensions that detention under these conditions can 
indeed be described as 'torturous and degrading treatment'. Overcrowd~ 
ing has a pervasive impact nor only prisoners but also on prison staff and 
the safety of both prisoners and warders is at risk in such conditions. The 
impact of overcrowding has been well documented in international litera~ 
ture and it suffices to say that bringing the South African prison popula~ 
tion in line with prison capacity is hey to transforming the current 
security-oriented system to one that is aimed at rehabilitation and reinte~ 
gration, as proposed in the White Paper on Corrections. 

The prison system is also a mirror to the court system. In this regard, 
three important trends are noted. First, offenders are being sentenced to 
increasingly longer terms of imprisonment and there has been a sharp 
increase in the imposition or life sentences, even on children. Secondly, 
due to the slow processing of cases by rhe courrs, which is exacerbated by 
rhe poor application of bail legislation, a large number of alleged offenders 
spend excessively long penods awairing rrial in prison, only ro be released 
without being convicted. Thirdly, the awaiting~trial population is concen~ 
rrared in merropoliran areas in a limired number of prisons, indicaling 
that the problem is associated with a limited number of courts. 

On a demographic level, rhe prison popularion also reflecrs an over
representation of younger males (18-25 years) when compared ro rhe reSl 
of the population. At the same time, there is a Significant number of 
sentenced and unsenlenced children in prison, a long-sranding problem 
that, despite many efforts and initiatives, has remained unresolved. 

53 Due [0 rhe fan lh.H Jail Commission h<ld, at the time of wriung:. not UHllplctcd its work. 
the i<;<;ue or corruption ha<; not been dealr with in rlils paper 
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Funhermore, coloured males are highly over-represented in the prison 
population, compared to their Asian, black and white counterparts_ There 
is no single explanation For this and initial indications point toward a 
complex of factors. Nonetheless, this racial over-representation is worthy 
of further investigation. On the other hand, women make up a very small 
percentage (2,3 %) of the prison population and their offence profile 
differs somewhat from that of their male counterparts. They also serve 
shorter sentences on average. 

Oversight over prisons has been greatly enhanced by the establishment 
of the Judicial Inspectorate for Prisons. The IPV system provides the 
opportunity for civil society input at operational level. A further positive 
development has been the litigation since 1994 in respect of prisoners' 
fight to vote. This firmly established the position of prisoners as full 
cj[jzens. 

The future size of the prison population is a matter for speculation but 
we can make some projections based on current figures. Managing the 
size of the prison population should be a strategic objective based on the 
need for imprisonment in an overall response to crime. It should not be 
something that 'develops organically as we go along'. The COSt of impriS
onment (both construction and operation) is excessively high and at this 
stage, (here is no clear evidence to indicate that greater use of imprison· 
ment results in less crime. The very selective use of imprisonment as a 
sentencing option is required and this can only happen within the broader 
context of sentencing reform, 
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