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1 INTRODUCTION 

[t is a sad fact that there IS often a huge gap in South Africa between the 
constitutional promise of a life lived with dignity and respect, on the one 
hand, and the actual lived reality of people who are supposed to be pro
tected by that Constitution, on the other. The hearings at the Jali Commis
sion of Inquiry into (he system of corrections in South Africa have 
revealed that many prisoners I are incarcerated in circumstances that fall 
far short of those guaranteed them in the South African Constitution. 2 

The Bill of Rights in the South African Constitution contains several 
guarantees aimed at safeguarding the rights of those individuals detained 
by the State, whether they are sentenced prisoners or awaiting trial. Yet, it 
is common cause that South African prisons are desperately overcrowded 
and that the most basic constitutional rights of prisoners are often not 
protected adequately. This gap between the guarantees set out in the 
Constitution and the actual conditions in prisons is a serious matter, not 
only because a sizeable number of prisoners are thereby deprived of their 
constitutional rights but also because this situation poses a threat to the 
maintenance of the rule of law in South Africa. If the State is failing to 
provide prisoners with even the most basic rights, and if the mechanisms 
in place to deal with this problem appear to be woefully inadequate, it 
points to a breakdown of respect for the highest law - the Constitution 
itself. 

One potential strategy to deal with this problem would be to turn to the 
courts in an effort to promote the rights of prisoners. In this article, I ask 
whether such a strategy is needed and how effective it would be, given 
the present legal and social realities of South Africa and given the state of 
the administration within the Department of Correctional Services as well 

In this article, I use {lie term 'prisoners' as an all-encompassing rerm [hat includ(~s all 
inciividlJ<lls detilined in a facility directly or indireclly controlled by the Department of 
Correctional Services. In this definition, 'prisoners' include individuals awaiting Irial. in
dividuals convicted but not yet senterlced ami individuals who hilve been conviued and 
sentcrlccd arId who arc . ..,erving a prisUlI sentence. 

~ The Constitution of rite Hepublic of South Africa Act J 08 of J 996. See 'Jali warns prison 
official on "games'" SABC Radio, accessed on 19 June 2003 aT tmp:l/www.bdfm.co.zal 
cgi-bin/pp-prirH.pl: }iil wurk "pnvate businesses'" News24, accessed on 19 JLlne 2003 
at http://www.wheels24.co.za/Sollth_Africa/News/U, I 1 13,2-7- I 442_1 2B(J5 1 1.UO.hlmL 
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as the state of the leadership within individual prisons. 3 I conclude that 
prisoners' rights litigation should be an essential part of any strategy to 
advance the rights of prisoners in South Africa, but that such a strategy 
should be employed as pari of a larger strategy to improve the conditions 
in prison and to change the behaviour and attitude of prison officials and 
bureaucrats. 

This article is based, in part, on a number of interviews conducted with 
human-rights practitioners directly involved in prisoners' rights litigation 
in South Africa' To gather background information about the problems 
relating to the administration inside the Department of Correctional 
Services, I also interviewed Q(her experts who have worked with the 
Department in the past.~ The article furthermore relies on academic 
writing and press reports. 

2 PRISONERS' RIGHTS IN CONTEXT: PRISONS AND PRISONERS' 
RIGHTS LITIGATION IN APARTHEID SOUTH AFRICA 

To understand the present human-rights-related problems in the correc
tional services system and to identify the best strategies to deal with these 
problems, it is important to take note of the political role accorded the 
system of incarceration by the apartheid government and the concomi
tant way in which prisons were run during this period. This history of 
incarceration in apartheid South Africa reflects all the predictable attrib
utes of racial prejudice and capitalist exploitation, but one also finds more 
distinct and even surprising trends in the way prisons were run before the 
advent of our constitutional democracy. 

When the (old) National Party came to power in 1948, the prison sys
tem was a major supplier of reliable unskilled black labour for the mines. 6 

But, by J 959, an Act of Parliament officially abolished prison labour, 
replacing the practice with poliCies that prescribed 'useful and healthy 
outdoor work' for shorHerm prisoners. This praC(ice continued until as 
late as 1989. 7 

3 believe i[ is helpfUl (0 distinguish between (hose tlrirninislr;.Hors working a[ rhe 
provlflCial and national levels of {he DeparrrnenL of Correclional Services and (hose 
mcmbers of" the Oepanmen! who acruaJly work inside prisons. Any eff"ective strategy [0 

Itlckk Ihe condilions under wllich prisoners live will tlave 10 farger both groups and will 
have 10 ensure (hal nOL unly lIie olTicials in Ihe tkparrlTIenl bul also those aClually doing 
Ihe job in individual prisons Change their belitlviour and anitude. 

4 I have interviewed Itw following practjrioflt~rs: William Kert"OOI (Legal Resources Centre, 
Cape Town): Peter Jurdi (Legal Aid Clinic. Wils): I\dllued Mayel (L(~gal Rcsources Cen
Ire, Johannesburg). Michelle Norron (Cape Bilr): Luuis van der Merwe (Lawyers for Hu
mall Highls, Pretoria); (lod Ceoff Budlender (Legal Resources Centre, Cape Town) 

5 I have interviewed the following expens: Karl Pax Ion (Ihell Legal Advisor of the Dc
panfllenr of Corrcuiofltll Services): Chris Giffard (Cenrre for Conflict ResolutiOn): Ashraf 
Grinlwood (Medical Research Council): Mr Juslice Hannes Fagan (Ofrice of [he Inspccl
ing Judge): Ms FT Sehuole (Head, Johannesburg Prison): repf(~sefllalives of" Siale At[Qr
ney's OHice, Cape Town and PrelOria. 

6 See Vall Zyl Smil f) 'Prisoners· righls' ill Ronald Louw (ed.) South African human r(tJhts 
yearbook 1994 vol. 5 (1995) 268. 

7 See Prisolls Au R of 1959. Vall Ilccrden J Prison heulth mre in South Africu (J 996) UCT 6. 
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During this period, the treatment of prisoners reflected the separatist 
ideology of the apartheid regime. Black and white prisoners were thus 
separated from one another and received different treatmem. k This is not 
surprising, seeing that, before the advent of democracy, the penal system 
in South Africa played a pivotal role in [he government's anempts to 
maincain social control over [he population through racial segregation. On 
the one hand, the system was used (Q deal with 'ordinary' criminal activ
ity (such as murder, rape, thdt, and assault) and other social phenomena 
thought to be a threat to the morals and well-being of the Afrikaner
Nationalist state (such as sex work, drug use and abuse, and (he free 
expression of sexuality). On the other hand, the penal system was also 
pressed into service [Q ensure the enforcement of the apartheid legislation 
(such as the Group Areas Act and Pass Laws) and (0 control and suppress 
political dissent and resistance to the apartheid regime (through the 
application of 'security' legislation and the common~law prohibition 
against treason). Many South Africans who would not have found them
selves on the wrong side of the law in a more normal society were, there
fore, sent lO prison. The vast majority of these were black, which meant 
that the prison system reflected the political reality of apartheid.~ Because 
the Correctional Services institutions were also used extensively to incar
cerate individuals who had not been found gUilty of any crime but who 
had been detained in terms of security legislation, or who were prisoners 
convicted of 'political crimes', the running of prisons in South Africa was 
highly politicised and was viewed as having a strategic importance - it 
was vital to the State that the system work effectively to incarcerate the 
perceived enemies of the regime. Often the conditions under which these 
prisoners were held were nO( determined by the prison authorities but by 
the security police. l~ The Correctional Services Department was also 
mliitarised in the 1 950s, implanting a strict hierarchical management 
structure on the prison services to ensure authoritarian discipline and to 
counter corruption. The military command structure mirrored that of the 
South African Defence Force and the Correctional Services culture was 
one in which a rigid chain of command was adhered to at aJl times. II 

The Departmem's general attitude towards prisoners was (hat they had 
been deprived of their freedom and that they. therefore, had no rights, 
only privileges. This attitude was often endorsed by the South African 
courts when prisoners - especially prisoners incarcerated for political 
reasons - challenged their treatment at the hands of the Department. I.> In 

8 Oissel A 'Tracking Irrlnsforrnaliofl in Soulh African !Jrisofls', Kollapen J 'Prisoners' righls 
under [he ConSlilution Ac[ No. 200 of [993' Seminar No.5, [994. Cemre for the Study 
of Violence and Reconciliarion J 

9 'A brief history of prisons in SOlJth Africa' Monograph 29 - Cornxring CorrectIOns 
Octuber [998, published by tile Institu[e of Security Studies, available at hllp:flwww. 
iss. co.za/Pubs/Monogra phsl No2 9tH isrory. hunl 

[0 See Minister OJJusllCe v HoJmeyer [993 (3) SA 131 (A) 148E-f. 
J [ [)issd A (note 8 above) 2. 
12 TillS was not always rhe case. As early as t 912 the Appellate Divisiorl, in Wh!(lakPr v 

Hoos & Bafeman; Morant v Roos 01 Bateman 1912 AD Y2 at 123, contirmed the UJrnrllon
law position Ihar al[ prisoners 

jconlinued on next page] 
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Rossouw V Sachs,I-\ for example, the Appellate Division questioned 
whether regulations made in terms of detention legislation conferred any 
legal rights upon prisoners

l4 
and found that detainees had a ri~ht La the 

necessities of life but that rhey had no righr to any 'comforts',t- Later, in 
Goldberg and Others v Minister of Prisons and Others,' the Appellate DIvi
sion confirmed that long-term prisoners had no right to reading materials 
because these did not constitute 'necessities' .1, By 1993, however, Lhe 
political atmosphere in South Africa had changed and, in a remarkable 
turnaround, the full bench of Appeal Court in the case of Minister of Justice 
v Hofmeyerl~ rejected this distinction as of liale value because it was a 
blurred line dependem on the particular circumstances of the case. 

An ordinary amenity of life, the enjoyment of which may in one situation afford 
no more (han comfort or diversion, may in a different situation represent (he 
direst necessity. Indeed in the la((er case, to put the maHer starkly, enjoyment 
of the amenity of life may be a lifeline making (he difference between physical 
fitness and debili(y and likewise the difference between mental stability and 
derangement. ,q 

Whlie the law as enforced by the South African courts now recognised the 
basic rights of prisoners, this was not reflected in the way the Department 
of Correctional Services dealt with prisoners from day to day. As we shall 
see, this discrepancy between the legal position of prisoners, on the one 
hand, and the factual reality in which prisoners find themselves, on the 
other, persisted and, to some eXLent, became even more pronounced 
arter the advent of a new Constitution brought to power many of the 
leaders who had experienced prison at first hand. 

3 THE CONSTITUTIONAL RIGHTS OF PRISONERS 

(liven the recent political history of South Africa, it is not surprising that 
the South African Constitution contains explicit provisions protecting 
anyone who finds him- or herself In jail Not only awaiting-trial prisoners 
but also sentenced prisoners are explicitly protected by section 35 of the 
Constitution, one of the most extensive provisions in the Bill of Rights. 
Section 35( I) proLects the righls of arrested individuals, but, for the pur
poses of this study, the most important section of the Constitution is 

'are entitled [0 all their personal ngills and personal dignilY nO{ lemporarily tak(~rL away 
by law, or necessarily inconsislcrn with the circumstances in which they had been 
placed. They could claim imll1l1nilY frulll pUllishrnenl in Ihe ~hape of illegal treatment, 
Dr in the guise ot inrringernerll or their libeny not warranted by the regulations or ne
cessitated for purposes of gaol di<;ciplinc and administration'. 

13 1964(2)SA551 (Al 
14 {hid al 562A 
15 (/;id al :164·-565. 
I() 197'1 (I) SA 11 (A) 

17 But ill Ml1nde/(l v Minisfer of Prisons 1981(1) SA 938 (A);1I 9!:)7E-F 'he Coun again 
confirnwd [hat '[o]n principle a basic right Illllst surviVe incarceration except insofar as 
il is a((enlJd[(~d by kgislation, eiltwr expressly or by neceSS(lry irnpJicalion, and (he nec
essary consequences of incarceration'. 

18 1993 (3) SA 131 (A) 
19 [ill! [42A 
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section 35(2) which states that everyone who is detained has a right 'to 

conditions of detention that are consistent with human dignity, including 
at least exercise and [he provision, at state expense, of adequate accom~ 
modation, nutrition, reading material and medical treatment'. Section 
35(2)(n furthermore states that everyone who is detained has the right to 

communicate With and be visited by her or his spouse or partner, next of 
kin, chosen religious counsellor and chosen medical practitioner. The Bill 
of Rights furthermore protects everyone's rights to human dignity," to 

freedom and to security of (he person . .!l 

In S v Makwanyane and Another," Chaskalson P confirmed that a per· 
son's dignity is inevitably impaired by imprisonment, but that a prisoner 
does not lose all his or her rights on entering prison. n Prisoners retain all 
the rights (Q which every person is entitled in terms of the Cons(j(U[ion, 
including the right not to be mistreated, the right to associate with other 
prisoners, to exercise, to write and receive letters and the rights of per~ 
sonality_ These rights are subject only to the limitations clause.,,4 

Although the Constitutional Court has not directly pronounced on the 
conditions under which prisoners are kept in South Africa, its decisions 
make it clear that it will be quite sympathetic to constitutional claims 
based on section 35 of the Constitution because non~compliance with 
these provisions will have a serious effect on the human dignity of prison
ers.'" The COUrt has also shown an extremely keen interest in safeguard· 
ing the rule of law" and has come down strongly against the failure of 
state organs to adhere to existing legal rules. Claims against the Depart
ment of Correctional Services for failing to adhere to legislation or to react 
to corruption and maladministration are, therefore. ripe for litigation in 
the highest courts of the coumry. Moreover, the new Correctional Services 
Act" contains a whole chapter aimed at bringing the practices of the 
Department of Correctional Services in line with the constitutional re
quirement of keeping incarcerated prisoners under conditions of human 
dignity.28 With the Act now in force and the required regulations promul
gated, a powerful tool to hold the Department of Correctional Services to 
account has been created . ./~ All these factors seem to suggest that, from a 
purely legal perspective, prisoners' rights litigation will stand a good 
chance of success in South African courts. It also suggests that it may be 

20 S \0 
2\ S 12 (J). 

22 1995 (3) SA 391 (CO. 
23 Par J 12 
2,t Par 143 
2:1 See, t'or example, MimSler ofUomeAI/iJirs v Nicro and Orhers 2001 (:)) HClH 415 (CC). 
26 See J.k Waal J, Currie! and Erasmus C The Bill vj Righls hand/JOok (2001) 9 J 5. 
n Au 11 I of 1998 
28 See Chapter III. 
29 For example, s [0 uf thc Au places a dUly on the Deparlment to provide every prisoner 

wilh clothing ilnd bedding 'sutt"JeierH to rnee! (he requirernenrs or hygiene and climatic 
conditions', while s J 1 SlateS rh,:l[ f!Very prisnfler nlllsl be given rhc 'npponuni[y [0 I!X
erciSI! suffici(!ntly in order LO remain healthy and is entitled to at )eClSl one hour ot" exer
cise dCllly' 
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possible, under the right conditions, to use the mere threat of litigation to 
force changes in the way the Department and its leadership in individual 
prisons operate. 

4 STRUCTURE OF PRISONERS' RIGHTS LITIGATION IN SOUTH 
AFRICA 

On the available evidence, there often seems to be a gap between the 
official version of how prisoners' rights litigation is conducted and how it 
is conducted in reality. This gap seems to be largely caused by a break
down in respect For fules, regulations and procedures of the Department 
of Correctional Services. or by capacity and resource constraints. Accord~ 
ing to Karl Paxton, head of legal services in the Department of Correc
tional Services at the time the original research on which this article is 
based was conducted,)1) (he legal department of the Department of Correc
tional Services deals with all complaints that reach Its office. He confirmed 
that his department received 'many complaints' but stated that the num
ber of complaints received - especially regarding the maltreatment of 
prisoners by warders - has dropped dramatically over the past few years 
because of rhe work of the Office of the Inspecting Judge. When his 
department receives a complaint, either from individual prisoners or from 
their legal representatives, his office deals with the matter in the appro
priate manner - depending on the nature of the complaint. He states that 
the department receives fWD types of complaints: 

• complaints which challenge the application of policy by prison authori-
ties or challenge the conduct of individual warders; and 

• complaints challenging the official policies of the department. 

Mr Paxton stated that both types of complaints would primarily be dealt 
with at a regional level by legal personnel in the provincial Departments 
'in cowordination with functional personnel', An investigation would be 
launched in each case to ascertain whether the complaint had any legal 
basiS. This investigation would determine whether the Department had 
acted contrary LO its own policies and rules or whether its policies con
form to the Constitution and to the legislation governing Correctional 
Services in South Africa. In cases where the conduct of specific prison 
warders or Heads of Prison are being attacked, the matter will remain 
largely a provincial matter. But, in cases where the stated policies of the 
Department are being atlacked, the nalional office would gel involved. Mr 
Paxton stated that, when his office investigates a complaint regarding a 
policy matter and establishes that a cerrain policy is constitutionally 
problematic, the Department will change that policy accordingly. But he 
conceded that these matters may take a considerable amount of time to 
rectify. 

In cases where the actions of prison officials are challenged, Provincial 
Commissioners will have a big say in how to deal with the maner and 

'30 rcJ(~ph()lllc imervlew With Mr Karl PaxlOli un ~ May 2001. 
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how to respond to a particular accusation and/or challenge. Once a legal 
advisor - nationally or in each province - decides that a complaint is 
unFounded or that there is no reason to settle a case, he or she will hand 
the matter over to the state attorney's ofFice of that particular province 
with instructions to oppose the mauer in COlirt. Mr Paxton said that his 
department did not have a specific budget allocated to it to deal with the 
cost of court cases brought against the Department and argued instead 
that the state attorneys of each province carry the cost for each case 
brought to courL,1 Mr Paxton conceded lhal the Department often settled 
cases when they thought it in the interest of the Department. 3

.' Where a 
court decision that is binding on the country as a whole is handed down, 
the legal department would issue directives to ensure that departmental 
policies are adopted across South Africa. Where a court decision is bind
ing on a specific region or province only, the legal advisors of that prov~ 
ince would do the same for that province. 

The version provided by Mr Paxton is clearly the official version that the 
Department and the representatives of its legal department strive to 
implement to the best of their ability. But, according to prisoners' rights 
Iitigators, there is often a large gap between how prisoners' rights litiga
tion ought to proceed and how it proceeds in reality. Problems arise 
especially where existing policies are ignored or misinterpreted (deliber
ately or otherwise) by legal advisors of the Department at national or 
provincial level or by the prison leadership in individual prisons, and 
preliminary investigations by members of the Department confirm [his. In 
many cases, there often seems to be some reluctance on the part of the 
leadership at local prison level or at the provincial level to adhere to stated 
policy, either because the leadership is scared to take responsibility for 
such decisions" or lacks respect for the law and the rule of law and views 
itself as not being bound by particular regula[ions because these regula
tions are seen as 'impractical' or 'difficult to implement'. According to 
Louis van der Merwe of Lawyers for Human Rights, there is sometimes a 
lack of co-operation between the state attorney's office and the officials at 
(he Department of Correctional Services. The provincial or national legal 
advisors often hand cases over to the state attorney's office to defend 'just 
to get rid of a problem' and the state auorney's office is [hen obliged to 
proceed to defend (he cases even though i[ often does not receive from 

11 I contacled rcpresent<ltivt:s of the state a((orney"s office in the Western Cape anu 
G<luteng for details of the number of cases of the Department of Correctional Services 
they ueal with and the COStS involved, but they claimed nut tu have statistics available 
for specific state departments and referred Ole back to the Department ot" Correctional 
Services. Louis van der Merwe ot" Lawyers for Hurnan Rights clairned lhat Cllrnost R15 
million was spenr in 2002 on legal fees and seUlernent rnoney by the Department. 
There is no independent corilirmation of tllis figure 

32 See 6.2 below. 
33 Louis van der Merwe of I.awyers for 11uman Rights referred to a 'head in rhe saner 

approacll, which is caused by fear on the part of prison authorities to do anything out of 
the ordinary. Such an approach means rllat prison officials often clloose not to do any· 
thing rather than do something which turns out to be wrong or to be uflpopular with 
superiors 
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the various officials in the Department the information it needs to launch 
an effective defence in coun. This means that the state attorney wlll oflen 
proceed with a case but will withdraw at the last moment because, on 
account of lack of co-operation on [he pan of Departmemal offiCials, he or 
she has noL been able to gather 5ufriciem information that would allow 
him or her to mount an effective defence in a court of law. Many cases 
are, therefore, taken close to or all the way to court because officials see 
(his as the path of least resistance and/or are unable to deal with the 
maHer effectively because of capacity constraints. 

Achmed Mayer from the Legal Resources Centre in Johannesburg con
firmed Mr Paxton's assertion that the legal section of the Department of 
Correctional Services makes an initial assessment of a case and, unless 
the Department is very clearly in the wrong, passes the case on (Q the 
state atLOrney for further action. The state atLorney's office in a province 
almost always gets involved in a case [hat is potentially going to court. But 
even state attorneys complain [hat [hey find i[ difficult to deal with these 
cases because of a lack of information or co-operation from the relevant 
members of the Department. This means that state attorneys' offices will 
often settle a case merely because [hey have no way of defending i[ and, 
thus, have no OLher choice. This conclusion does not mean that all offi
cials should be viewed with suspicion. Mr Van der Merwe cautioned 
against seeing all officials of [he Department in a negative light and 
emphasised that many officials at local prison level and at departmental 
level were honest, hardworking and ready to deal with problems head 
on. Bur these officials ofren face obstacles and resistance from within the 
Depanment. 

Any litigation strategy that engages with the Department of Correctional 
Services Will, therefore, have to take cognizance of the various forces 
within the Department and will have to find ways to counteract the inertia 
and lack of respect for the law that seems to be widespread amongst 
officials, while a[ [he same time bolstering [hose officials willing to ad
dress problems. Such a strategy will have (0 ensure that litigation does not 
become yet another way for officials to pass the buck or to scapegoat 
colleagues, but instead assists in creating a culture of responsibility and 
respect for the law in the Department. To do this, it will be necessary to 
conduct litigation in such a way that it will have potential consequences 
for those officials from the Department who made the decision to go to 
coun or who had decided to ignore or bend existing rules and regulations, 

5 TRENDS IN PRISONERS' RIGHTS LITIGATION IN 
POST-APARTHEID SOUTH AFRICA: THE GOOD, 
THE BAD AND THE UGLY 

5.1 Few reported judgments - but many cases unreported 

In the ten years since the introduction of the democratic Constitution, 
there have been only two reported judgments of the Constitutional Court 
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dealing directly with the rights of prisoners H In the same period, two 
Judgments of the Supreme Coun of Appeal dealt with these Issues" and 
five judgments of the lIigh Co un dealing with prisoners' rights were 
reported." This is a surprisingly small number of reponed cases, given the 
fact that prisoners have an especially keen interest in bringing cases 
against the Depanment and also have sufficient time on their hands to 
take forward litigation on their own behalf. It is even more surprising 
when one considers that in 200112002 the Office of the Inspecting Judge 
received no fewer than 123 456 complaints from prisoners regarding 
prison conditions, [he lreatment of prisoners and the alleged inFringement 
of prisoners' constitutional rights."fI 

A closer look at prisoners' rights litigation reveals that the mere Fact thal 
so few cases have been reported does not mean that lawyers do not lake 
up Ihe cases of prisoners. One prisoners' rights litigator told me that he had 
taken up the complaints of hundreds of prisoners over the past few years 
and thai, allhough many cases had been settled out of coun, many others 
found their way to court where judgments were often handed down against 
the Depanment of Correclional Services.)~ But these cases were not consid
ered reponable because they did nm establish any imponam precedent or 
deal with a matter considered politically interesting or controversial. 

[t is, therefore, clear that prisoners' rights litigation plays a significant 
role in challenging the conditions of individual prisoners and might assist 
individual prisoners in gaining access to the rights guaranteed in the 
constitution. However, I would argue that, because of the nature of the 
cases litigaled and the lack of publicity, this litigation has not been used to 
great effect (0 change the atmosphere and culture in the Department of 
Correctional Services, More pertinently, the litigation has not contributed 
significantly to establishing respect for the rule of law and for the Consti
tution, within the Department. Any litigation strategy will have (0 take 
cognizance of this. 

5.2 Little news coverage of prisoners' rights litigation 
An even more surprising fact, perhaps, is tha[ an Internet search revealed 
that very few cases brought against the Department are actually reponed 

14 AUgWit and Another v Electoral Commission and Others ]999 (4) BCLR 363 (CC), Minista 
oj Home AJfwrs v Nationallnstitulejor Crime Prevention (Niao) and Others 2004 (5) BCLR 
(CC), bolll d(~aJing wilh lhe right [0 vow_ There has also been [he cose of President qfthe 
Republic oj South Ajrica v Hugo 1997 (6) IKI.R 70R (CC), bUl this cas(~ deall w\lh the par
doning or prisoners in (erms (If [he pOWf!rS emrusled 1O th(~ Presi(ient by the Constitu
[ion and nul with ttw condilions or trealment of prisoners or [h(~ onions or inactions of 
the Oeparmwnt or COrrf!Clional Services and. for tIle pUrpOSf!S of thiS study, I dt) not 
coflsidf~r il here 

15 Minister oj Correclional Savlces v Kwakwri. and Another 2002 (4) SA 455 (SeA): and 
Nortje en 'n Ander v Minister van Korrektiewe lJienste en Andere 2001 (3) SA 472 (SeA), 

16 Winckler v Minister of Correctumal Services 2001 (2) SA 747 (C): Roman v Williams NO 
199R ([) SA 270 (C);. Van Biljon lind Others v Minister of Correctional Services and Others 
1997 (4) SA 441 (C): C v Minister of Correctwnu{ Services [q96 (1) SA 292 (T); and 
Strydom v Mmister qfCorrerrwnal Services and Others 1999 ('3) IKLR 142 (W). 

37 Orfice or til(; Inspecting Judge <Annual Report 200 1/2U02: Prison and prisoners' al 17. 
18 Interview with Louis van d(;r Merwe, Lawyers for Human Righ(s. 
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in the print media. The few news reports deal mostly with reports of those 
cases later reported in the law reports. Although news reports do appear 
in newspapers from time to time to expose the conditions under which 
prisoners - especially juvenile prisoners - are required to live, there were, 
at the time of this research was conducted, hardly any news reports 
revealing the shocking treatment of prisoners and lack of respect for the 
rules and regulations by warders and the prison leadership that one would 
have thought would be revealed in many of the cases taken up by public
interest lawyers and pursued (hrough the courts. This means that, even 
where the Department is challenged and even where cases go to court, 
these cases hardly ever receive sufficient publicity and, thus, do not serve 
to ·shame' the Department into changing its ways. 

5.3 Inability of the Department of Correctional Services to deal 
adequately with court challenges 

Given the problems with the way in which the Department of Correctional 
Services deals with prisoners' rights litigation - highlighted in section 4 
above - it is not surprising to discover that, in several of (he reported 
cases. the presiding Judge criticised the lacklustre way in which the De
partment had presented its case to court. In the case of Minister oj Correc
tional Services v Kwakwa and Anolher,'\~ for example, Navsa JA launched an 
uncharacteristically scathing attack on the quality of the case presented on 
behalf of [he Department of Correctional Services and remarked that the 
Department's case was 'short on detail and fact'. It was, Navsa JA said, 
·inadequately presented and poorly answered·. The judge also complained 
about the complete lack of information which would have assisted [he 
court in making an informed decision.

4c 

While [he Department of Correctional Services is nOl the only govern
ment department that has been lambasted ror its poor presentation or a 
consLitutional case, and while some of the blame for such tardiness may 
be put at the door of the legal counsel employed by the Department. it is 
more than likely that at least some of the blame attaches to the lack of co
operation provided by the officials of the Department. According to one of 
the prisoners' rights litigators I have spoken to, the members of the De
partment seem to be struggling to adapt to the constitutional culture of 
justification and find it difficult to comprehend why they have to justify 
their policies - no matter how problematic - to anyone, even to judges in 
court.

4 

This inability is the more surprising in a case like Kwakwa,~2 
quoted above, because in this case the Department's new policy regard
ing the rights and privileges of awaiting-trial prisoners was challenged 
head-on and defeat would have serious long-term consequences for the 
Department. 

39 20U2 (4) SA 455 (SeA). 
40 Kwakwa par 8 and 9. See also par 19. See also, ego Strydom v MInister of Correcf/onal 

Services and Others 11)1)1) (3) HeLp. 342 (W) par I H 
-11 Imerview wilh Louis van der Merwe, L<l\vyers for [Iumall Rights. 
42 2002 (-1) SA 455 (SCI\) 
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On the one hand, such a lacklustre approach might indicate that it 
would be well worth the effort and money to bring well-planned, strategi
cally wise, and properly prepared challenges against the Departmem, as it 
is likely to defend itself in an inadequate way, thus making it easier for its 
opponents to score victories in court and in the court of public opinion. 
On the other hand though, it points to a deeper problem with the De
partment, namely that there seems to be a disturbing absence of respect 
for the law and the rule of law within its ranks. It is to this problem that I 
will now turn. 

5,4 Erosion of the rule of law 
In conversations with various prisoners' rights Iitigators, it emerged that 
one of the most pressing problems faced by anyone trying to take on the 
Department of Correctional Services - in or oU( of court - is the often 
breathtaking absence of respect for the law and legal processes and, 
indeed, for the rule of law itself, especially amongst the leadership in 
individual prisons. There is also evidence of chis problem when one 
studies rhe reported cases brought against the Department. The absence 
of the rule of law in the Departmem manifests itself on various levels. 

First. there seems to be a fundamemal lack of respect for the law, and 
for court orders and Judgments, by some officials employed by the De
panmem of Correctional Services. In the case of Kwakwa,n for example, 
the respondems had challenged new rules designed to deal with the rights 
and privileges of awaiting~trial prisoners. The Supreme Court of Appeal 
found thar the new sysrem was both discriminatory and unreasonable~~ 
and concluded that the challenge was based on the principle of legality 
Navsa JA found that the second applicant had 'fundamentally miscon
ceived his powers in terms of the Act' and that he had acted beyond his 
powers by disregarding the provisions of the Constitution and fashioning a 
privilege system inconsistent with its core values and not countenanced 
by the statutory regime from which he assumed his powers. Navsa JA 
warned: 'Prison authorities in exercising their statutory powers must take 
care to ensure that they act in accordance with the principle of legality'.4~ 
A charitable reading of the facts would suggest that the Department was 
merely ignorant of its obligations under the Constitution and under ordi
nary legislation, but other judgments suggest that there is a more funda
mental problem with rhe attitude of representatives of the Department 
towards law and the Constitution. 4u 

43 2002 (4) SA 455 (SCA) 
44 Par 12 
45 Par 16 
46 See. ror example. S(ryilom v Minis/f'r rH· Co/'rec(lunal SerVIces and Others 1999 (J) BCLH 

342 (W). where (he Department refused to comply with a direCt order at" the High Cour!, 
claiming that i[ was nor obliged to do so, again misconstruiTig its legdl oj)ligdtions ilS set 
out by the comrnon [dW, the relevdrH iegisidtion and the Constitulion. The court ordered 
that elecrricilY points be installed in the pnson and. in all [airness 10 [he Department, it 
must he nOled rtldt this order was indeed obeyed. I contacted the Head at" The Johan
nesburg Prison. Ms FT Sehoole, wtHl confirmed lhat the prison's electricilY grid was 

{continued on next page} 
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Second, several of the prisoners' rights litigators consulted noted that it 
was often eXLremely difficult to pursue [he cases of individual prisoners 
against the Department of Correctional Services because of subtle. and 
not so subtle, attempts to place stumbling blocks in the path of a legal 
representative. While some of these difficulties can be ascribed to the 
nature of (he claims and problems experienced with cliems who, after all, 
are prisoners spending time in jail after being conviCled of serious crimi
nal offences,41 prisoners' rights litigalOrs also face myriad obstacles ohen 
put up by members of the Departmenl. Apart from the ordinary difficul
ties associated with consulting with clients who are locked up in prison 
(for example. not being able (0 receive one's client in one's office),"!! there 
are addiLional steps that prison aUlhorities can take to undermine cases 
brought by complainants. William Kerfoot from the Legal Resources 
Centre in Cape Town says the Department of Correctional Services seems 
to deal differently with different cases. for example, in cases where 
alleged illegal foreigners have been detained. the Department seems to be 
quite efficient and helpful. providing relatively easy access to lawyers 
dealing with such cases to determine whether [hey were illegally detained 
or nol. Kerfoot suggests thal members of the Department do not see such 
prisoners as criminals and also do not feel under personal attack and, 
therefore, act in a relatively efficient and magnanimous way. The same 
can be said For [hose personnel working at prison medical facilities and 
who seem to be rather helpful. 

This helpful attitude can be contrasted with situations in which the De
partment of Correctional Services and its staff are being scrutinized or 
challenged. In these cases. the members of the Department are often less 
enthusiastic, often using different strategies to try and prevent complaints' 
bemg lodged or interfering in a case once it has been taken to a lawyer 

• There is a perception among prisoners in some prisons that Ihe imer
view between a lawyer and his or her eliem is not confidential. This 
leads to difficulties when lawyers consull with their clients.4~ 

• The Department has been known to use a 'divide and rule' strategy by 
splitting up a case where a group of prisoners bring the same com
plaint, forcing attorneys to deal with the complaints one at a lime. This 
makes the work of the attorney very difficult because he or she now 
has to deal with several cases with exactly the same facts as if they 
were completely different cases dealing with different issues." 

upgraded and lhal aU prisoners flild itu ... ess (0 declridlY in (heir cells (telephonic inter
view wilh IT Sehoole on I) Jurw 20(3) 

47 Prof Peter Jordi, Ii(igiltor at the Wits Legal Aid Clinic, PU{ it 10 nit: that many pri!;oller 
cliefHS ami t!leir witnesses drc ufllruslwurltlY or. at [CdSt, an~ perreivcd 10 be 11I1IrIlS[
worthy by rhe legal sysrcrn. If. rherefore, becullles difficult (0 prove a case againsl Ihe 
Deparllllellr because (he offiCials will usui-llly be s{~en as morc trustworthy (ban prison
('r~ 

48 IIHerVle\\i with Prot Pe{f:r .Iordi. 
4q Prof PeJer JordJ 
50 Acliltied Mayer 
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• It is also alleged that a prisoner who complains of the conditions under 
which he or she is being kept in a specific prison or of the behaviour of 
a specific warder is often transferred to another prison (0 'make the 
problem go away'. According LO Achmed Mayet, the Department is of
ten shrewd when it does this, 'so they move the prisoner to a prison 
with better conditions, thus removing the basis for the complaint'. In 
other cases, the move would merely be one more auempt LO 'lose' the 
prisoner and thus to make it impossible for the lawyer to meet with his 
or her client to prepare a case. In such a case, a prisoner would be 
moved to a remote area where the lawyer would find it difficult, if not 
impossible, to get easy access to his or her c1ient.~' 

• It is also alleged that members of the Department victimise prisoners 
who lay complaints or bring forward legal challenges against members 
of the Department. Those who complain will often not be cited for 
good behaVIOur, or allegations will be trumped up against them to pre
vent them from achieving a higher grade classification (which leads to 
more privileges) or from being considered for parole" 

• Lawyers who represent clients also have to take special care not to 
antagonise warders. According to Mayet, 

it one is on the wrong side of the warders they can really frustrate a 
lawyer because they can subtly refuse to co-operate with a lawyer who is 
bringing a case against the Department. One will go to prison to meet a 
client and (hey will claim the client is not there. But later the client will say 
that he was there all the time but was never told that his lawyer was viSit
ing. 

In this way, members of the Department can claim to follow the letter 
of the law, while refusing to co-operate In a way reqUired by the law.'" 

The foregoing points lO a severe lack of respect for the legal process on 
the part of the warders and the Department of Correctional Services. 
While there are standard procedures for dealing with the complaints of 
prisoners and while the Department of Correctional Services offiCially 
acknowledges that prisoners have the same right to legal representation 
as non-prisoners, in practice this right is undermined both subtly and 
sometimes nO( so subtly. 

Thirdly, the Department often settles cases out of court - especially 
where its members are aware that they are not adhering (Q the Depart
ment's own rules and regulations regarding the conditions under which 
prisoners are kept. It is alleged that the Department will often agree -

51 Adlilled Mayer. Louis Viin cler Merwe cOllflrmed these allegalions. 
52 Louis van der Merwe 
53 Achmed Mayer. Allegalions confirmed by prof Peter jordi. According 10 juslice lIannes 

Fagan. ttle computerised system of recordlrl~ the complaints of all prisoner'> run by the 
Office of [he Inspectin~ jud~e has made il fTLon~ difficLllt lor Ihe prison authorities to vic
timise prisoner'>. especially by lransferring them. BecaLlse (he information 01 every 
prisoner is now available on the computer network. it tlas become impossible 10 'lose' a 
prisoner. This is, of course, [rue II one has access 10 the computer system of rhe Office 
of tlw In~pecllng Judge. bul, for an individual lawy(~r crying (0 assist a client. this may 
not be the case 
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after some pressure from lawyers and often after threats of court action ~ 
to ensure that its warders and the leadership of a specific prison follow 
certain procedures or rules, or to ensure that the conditions under which 
prisoners are kept are improved, and that this agreement will be adhered 
to and thac the conditions in the specific prison would improve only to 
lapse quickly back into the old ways once the lawyer's attention is taken 
up by other cases. S~ 

Achmed Mayet refers to a case he dealt with at Johannesburg Central 
Prison where the Legal Resources Centre challenged the diet provided to 
prisoners. Making use of international conventions about the treatment of 
prisoners which stipulate that prisoners should not be left unfed for more 
than 12 hours at a time and challenging the way in which the food was 
prepared. the Legal Resources Centre settled the case OUL of court. The 
state attorney intervened and secured an undertaking from the prison 
authorities of a specific prison that they would ensure that prisoners are 
nOl fed at 16hOO and Lhen only at 06hOO and that the food preparation 
would at least measure up to the minimum standards the Department 
professes to adhere to. The prison authorities implemented this agree
ment but after two months they seemed to have revened to their old 
ways which were easier for them to administer and involved less work for 
warders. Mayet then went back to the state attorney who intervened and 
got another undertaking from the prison authorities that the food prepara
Lion and the interval between meals would improve. Because he had other 
cases to deal with, this was not followed up again. It is, therefore, un
known whether the agreement is being adhered to. 

This failure to adhere to agreements reached in good faith by lawyers 
once again points to a fundamental lack of respect for the rule of law. It is 
difficult to say whether the blame should be placed at the door of the 
prison authorities of individual prisons or at the door of the national and 
provincial depanments who fall to ensure that departmental policies are 
followed correctly in individual prisons. Either way, it points to a break
down in the respect for the rule of law. This lack of trustworthiness on the 
part of the Department seems to curtail severely the effectiveness of legal 
representatives fighting for prisoners' rights. 

Fourthly, proceedings at the Jali Commission of Inquiry have revealed 
widespread corruption and cronyism in the various prisons around the 
country. Evidence led at the Commission seems to suggest that there is a 
reluctance on the part of some prison leaders and of some ordinary prison 
officials to uncover corruption and misconduct. Prisoners rights' litigarors 
confirm this and argue that the Department of Correctional Services often 
deals with complaints against warders in a way that, at best, could be 
described as tardy and, at worst, as deceitful and corrupt. According to 
Louis van der Merwe of Lawyers for Human Rights, misconduct by ward
ers is seldom investigated internally. In the face of stonewalling by prison 
offiCials, it becomes very difficult for indiVidual litigators With limited time 

5,1 LoUIS van der Merwe. 
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and resources to pursue successfully with prison authorities the matter of 
the maltreatment of prisoners, Even where members of the Department 
are finally cajoled into action, all the energy and hard work seldom bring 
about a fundamental change in the behaviour 01 the prison authorities 

In conclusion, i( must be said (hat this lack of respect for the law can 
have the effect of paralysing the efforts of individual lawyers and create 
an atmosphere in which the work becomes exhausting without seeming 
(0 change anything within the system. Any prisoners' rights litigation 
strategy will have to take cognizance of this and will have to find ways of 
dealing with the lack of respect for (he law within some sec(Qrs of (he 
Deparcmenl of Correctional Services. The examples cited above do, 
however, suggest that behind-the-scenes lobbying of the Department and 
'quiet diplomacy' alone will nO[ fundamentally change the system where 
(he system itself thrives on duplicity and a lack of transparency and 
openness. 

5,5 Nature of court challenges against the Department of 
Correctional Services 

Given the magnitude of the problems associated with the treatmem of 
prisoners in SoU(h At"rica, there are surprisingly few NGOs which show 
any interest in pursuing prisoners' rights through litigation and other 
strategies. The Penal Reform Project of Lawyers for Human Rights IS a 
nQ(able exception, bw, due to a lack of resources and because (he office 
runs, to a large degree, as an advice office providing direct support to 
prisoners with legal complaints, it does not seem as if this institution has 
the capacity or mandale to develop and implement a coherent long-term 
strategy to make a decisive intervention that would begin to change the 
prevalent culture in the Department of Correctional Services and thereby 
make it more human~rights responsive. According to William Kerfoot, the 
Legal Resources Centre - a prime candidate to drive or get involved in 
such a strategy - gets involved in the litigation of prisoners' rights Issues 
only when a case deals with issues raised by one of the organisation's 
Q(her projects, such as access to health care or constitutional litigation. At 
the same rime, the Department often settles cases it has no chance of 
winning and which it believes will set a precedent in the prison system. It 
is, therefore, not surprising that almost all prisoners' rights cases deal with 
individual complaints initially launched by individual prisoners and that 
these complaints often deal with challenges to the actions of individual 
officials in the Department and not to the rules or policies adopted by the 
Department, 

Of the reported cases, only three challenged an existing policy. In Au
gust and Another v Electoral Commission and Other,,"" a group of prisoners 
challenged the Electoral Commission, which had excluded all prisoners 
from the right to vote in the 1999 national elections, and won in the 
Constitutional Coun. In Minister oj Correctional Services v Kwakwa and 

55 1\)99 (4) BCLR '36'3 (CU. 
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Another,5o two awaiting-trial prisoners challenged the introduction of a 
new privilege system for unsentenced prisoners which was imposed by 
the Department in 1998 and which restricted or withdrew some privileges 
previously enjoyed by such prisoners. The prisoners lost their case in the 
High Court but were victorious in the Supreme Court of Appeal. And in 
Minister of Home Affairs v National Institute Jor Crime Prevention (N/eRG) 
and orhers,'J7 prisoners successfully challenged further amendments to the 
Electoral Act which prohtbited all prisoners who had been sentenced to 
imprisonment without the option of a fine from voting in national elec
tions. 

In the other reported cases, individual complainants had success in the 
courts, bm this success did not necessarily translate into a change in the 
attitude of the leaders or ordinary warders in the prison service. nor did it 
fundamentally atlack the present conditions under which prisoners are 
kept. for example. in Nortje en 'n Ander v Minister van Korrektiewe Dienste 
en Andere>~11 two prisoners challenged their transfer to C-Max maximum 
security prison. The appellants did not challenge the power of the Com
missioner [0 create C-Max prison or the conditions under which they 
would be kept there," but challenged the decision (0 send them to C-Max 
on the ground that they did not receive a fair hearing in that the audi 
a{teram parcem rule had not been adhered to, ,,,) The respondents conceded 
that the audi rule had (0 be adhered (0 In the case at hand, although not in 
all cases in which prison transfers are made. They nevertheless argued 
that the rule was adhered (0 after the appellants were transferred (0 C
Max.'" The court rejected this argumem because, according to the stated 
Fa.cts, [he audi rule was never adhered (O.~.' This case represems a victory 
for the applicants but did not fundamentally change the conditions under 
which prisoners are kept at C-Max prison nor did it address the way in 
which transfers generally occur within the prison system ."'3 

An even more instructive case in this regard is Van Biljon and Others v 
Minister oj Correctional Services and Others,,.1 where prisoners challenged 
the decision of prison services not to provide prisoners with anti-retroviral 
drugs at state expense when their CD count deteriorated to below 500 per 

56 2002 (4) SA 'l55 (SCA). 
57 2004 (5) I3tLH 445 (CC) 
58 2001 (3) SA 472 (SeA) 
59 Par 11. 
60 Par 14. The audi alleram partem rule (also referred 10 as the uwli rule) reqUires rhat, 

where a person's rlghts are aftected by an adruinistr<Hive decision, he Of she h(ls (hc 
right to present his or her side of Ihe case before the decision is made. 

6t Par 15 
62 Par 20. 
63 See, also. Winckler v Minister (~r (·urrecliuna{ Servin:s 200 J (2) SA 747 (n (url<;uccessful 

challenge. (hus no precedent "en, Roman v Williams NO 1998 (J) SA 270 (C) {question 
whether a decision of the COlllmissioner of Prisons 10 re-imprisorl a probationer as pro
vided for by (he Act is a reviewable administrative action, thus no precedent set): C v 
Minister (d CorrectIOnal Servires 1996 0) SA 292 (T) (exis[ing policy banning voluntary 
counselling an(1 testing was not adhered 10, but a danldges claim ollly) 

64 1997 (4) SA 4'11 (C). 
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millilitre."'-' Because of (he unique facts of the case and perhaps because 
the court victory in the High Court was not followed up by lobbying and 
by the applying of pressure on the prison services," the case had little if 
no effect on the access of prisoners to HIV·treatment. 

Van Biljon's case is unique because he was provided with the anti
retroviral drug AZT by prison doctors on two occasions after he had 
launched an application in court regarding this marteL",7 He was dis
charged on the first occasion and escaped on a second occasion after 
which he was recaptured and held at Pollsmoor Prison where he was 
prescribed anti-retroviral drugs which were not provided by the prison 
authorities,'" When the third application was launched, the Department of 
Correctional Services had no firm guidelines relating to the provision of 
anti-retroviral drugs to HIV-positive prisoners The policy was to provide 
prisoners with the same treatment as that provided at provincial haspi
tals~~ and this meant - given severe budget constraints - that only some 
patients qualified for anti~retroviral treatmenL

YO 
The Coun found that the 

State's case was based on the faulty premise [hat it owed no higher duty 
to prisoners than to citizens in general in providing adequate health care 
services. Many people outside prison are not provided with adequate 
health care or housing, but this does not mean the State has no duty to 
provide prisoners with such adequate facilities and care. Because the State 
had incarcerated the applicants, it had a higher duty of care towards 
them,' This means the State must provide treatment that would better 
protect them than the protection afforded HIV-patients outside," The 
Court, therefore, ordered the authorities to provide anti-retroviral therapy 
to applicants as had already been prescnbed for them on medical grounds 
and for as long as this treatment was so prescribed. 

At first glance this case appears to represent a major victory for HIV
positive prisoners in South Africa, bUl closer invesligaLion reveals that il 
represents a pyrrhic victory. While some of the prisoners who took part in 
the case did receive some anti~retroviral drugs, they did not receive all the 
drugs that they were prescribed. Moreover, the Department of Correc~ 
tional Services has now developed an HIV-treatment policy and, al pre
sent, no HIV-positive prisoners receive any anti-retroviral drugs and 
'several prisoners die each day of causes related to HIV,.73 

65 Par 8 
66 In an Inlerview, William Kerrool expressed regret al rWI having had lilll~ lO pursue this 

matter any runlier in urder (0 ensure llial .tw cuurt order was ill\plt.~nH.!ntf;d and also 1O 
Iry and broaden irs effect to allier prisoners who did rind lhernsdves 1fI lhe unique fac
tual situation at" rile applicants in [his case 

67 Par 14.10 [7 
6H Par lH-19 
69 Par 24 
70 Par 26. 
7 I Par 51 52 
72 Par.'14 
73 InterVieW with Dr Ashraf C,rirnw(J(Jd (JI\ 4 June 2003. 
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In short, an analysis of reported cases seems [0 suggest that, over the 
past ten years, prisoners' rights litigation has brought victory to individual 
complainams but these victories have seldom translated into fundamemal 
changes within the Departmem. This does not mean that prisoners' rights 
litigation cannot make a difference and that it cannot address some of the 
issues relating (Q the conditions under which prisoners are kept. In Stry
dam v Minister oj Correctional Services and Others,'·1 the Witwatersrand 
Local DiviSion of the High Court ordered the Department of Correctional 
Services to install plug points in prison cells at the Johannesburg maxi~ 
mum security prison, which this was duly done.'~ But such cases will 
remain few and far between unless prisoners' rights litigation is dealt with 
in a more coherem and strategic way 

6 OTHER FACTORS TO BE TAKEN INTO ACCOUNT WHEN 
EVALUATING PRISONERS' RIGHTS LITIGATION 

6. I Prison authority and governance 
Dealing with the Department of Correctional Services can be taxing and 
frustrating and it is important to take cognizance of particular difficulties 
regarding the way the Department operates La ensure that any litigation 
strategy does not faher because of a lack of insight into the dynamiCS of 
the Departmem. One factor mentioned by prisoners' rights litigaLars is the 
erratic discipline and weak lines of authority created by the demilitarisa
tion of the prison services. Although this is clearly not the only reason for 
a breakdown in discipline, in some research reports and in conversations 
with prisoners' rights litigants, the demilitarisation of the Department of 
Correctional Services in 1996 is ohen referred to as a seminal occurrence. 
According [0 Louis van der Merwe, the demilitarisation of the Department 
was a traumatic occurrence for long-serVing members. The military~style 
command structure created a rigid hierarchy and a relatively strict disci~ 
plinary environment where orders were never questioned and almost 
always followed. Given the urgent need to transform the Department into 
a more racial~ and gender~represenrative organisation, and given the rise 
of Popcru." the military command structure had to be dismantled. How
ever, according to Van der Merwe, this has contributed to a situation of 
paralysis and uncertainty. Other officials say that the demilitarisation of 
the Department is only one of many reasons why (he Department is faced 
with such difficult management problems. Whatever the reasons may be, 
it is clear that the Department suffers from a lack of strong and authorita
tive leadership. According to Louis van der Merwe. many in leadership 
positions in the various prisons seem scared to take decisions because 

n 1999 (3) BCLR. 3-12 (w) 

75 See s(~C(ioll .'i.1 dUOVC 

76 Popcru emerged as a rrade union tur blClck and coloured wClrdcrs in lhe li:\l{~ 1980s (0 

figtH [tie prejudICe (:111(1 raci ... rn exp(;ricn({~d by irs members within rile DefJartmem of 
Correctional Services II has since grown inlO a powerl"ul union within the Corr{;C[iollal 
Service ... system 
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they are not sure who is in charge and who to please in order to advance 
their careers: 'I often get the impression they will rather send a case to 
court than exercise their discretion because that is the way of least resist
ance'.n William Kerfoot agrees and adds that the big problem is that there 
is a huge gap between what happens in individual prisons and what the 
influential people in leadershtp positions in the Department think hap
pens. 'In my dealings with the Department it has become clear that those 
at the top do not always know what is really going on in the prisons. 
There seems to be chaos'. rR 

To my mind this points (0 a very important insight. Any prisoners' 
rights litigation strategy will have to aim to expose [he corruption, mal
administration and disrespect for the rule of law in (he prison system in a 
way that would make things uncomfortable for both the leadership within 
individual prisons and for the leadership in the Depanment of Correc~ 
tional Services - including the political leadership. Prisoners' rights li[j~ 

gation [Q dare has had only limited success exactly because there has 
been little political fallout for the prison leadership and for the political 
leadership. Things will change only when inaction becomes more difficult 
for prison authorities than action, One way in which (his can occur is to 
combine litigation in selective cases with a public relations/political cam~ 
paign to shame individuals and the collective leadership of the prison 
services. 

6.2 Prison conditions 
Any litiga(ion strategy aimed at addressing prisoners' rights will have [Q 

take cognizance of the actual conditions in prisons and such a straregy 
will have to include long-term goals to address the reality on the ground. 
The Inspecting Judge, Judge Hannes Fagan," argues - correctly, I believe -
that many (but not all) of the problems relating to conditions in prisons 
can be traced back to the severe overcrowding in prisons, which, to a 

77 Achrned Mayct agrees. slaling that: 'Il i~ dirficulr (0 find anyone in the Department of 
Correctional Services prepared to lake responsibility for Illakirlg arlY decisiorl or for any" 
thing rhat is going wrong. They will pass [he buck and one will go around in circles_ It 
sorTletirnes feels as if no one is in charge or dare be in charge and it is not easy (0 get 
the Department to co-o(wrate with a legal represl:rlldlive. They are unorganized and 
even ChdOtiC and one does not always gel co-operation from them', 

78 Evidence of rilis chaotic situalion is also 10 Iw gleaned from reported jlL(1grnencs. In the 
case of Nor(]e en 'n Ander v Minister van Xorrekrwwe Dwnste en Andere 200 I 0) SA 172 
(SCA), prisoners challenged their transfer to (-Max prison, a closed maximum security 
prison created at'rer the abolition uf the dealh penalty to cater for prisoners sentenced 
for extraordinarily J{Hlg (erms of imprisonment and who presented a high tlight risk 
When appellants were incarcerated at PrelOria Maximum prison they were classified as 
category A prisoners but the Department claimed that they did not belong to tilis cate
gory and that the llpgradlflg LO category A prisoners was a rni~take_ Corn men ted the 
jlJdge of the Supreme Court of Appeal: 'Die veralllwoordelike amptenare gee dan ook 'n 
ietwat onvers(aanbare verduidcliking oor hoe die fout orltstaan her' (par 7). [The re
sponsible otricials also gave a somewhat undecipherable explanation as to how (he mis
take carne abouLl 

79 Intt~rview at his office in Cape Town Ort 6 May 2003. 
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large degree, can be blamed on problems inherent in the criminal justice 
system and the way the Department of Justice (and not Correctional 
Services) deal, with the issue. As Judge Fagan points out, it is difficult LO 

address the problems of prisoners' rights in a vacuum, and a strategy that 
does no more than engage with the Department of Correctional Services 
will probably not succeed. 

7 LITIGATION STRATEGIES TO ADVANCE PRISONER'S RIGHTS 

7, I Treatment Action Campaign perspective 
The insights presented above about the various difficulties faced by pris· 
oners' rights litigators suggest that any strategy developed to advance 
respect for the human rights or prisoners in South Africa will have to be 
carefully co~ordinaLed and will have to address weaknesses in current 
pracrices. This is a complex matter and questions about whether litigatiOn 
should form part of such a strategy, and, if so. how this should be done, 
cannot be answered easily. In the right circumstances, though, public· 
interest ]itigaLion may and should be used as an important [001 for social 
change in prisons, At the same time, that fundamental change can only be 
achieved where the use of law is limited and strategic and where lawyers 
play an imponant albei[ Iimi[ed role wiLhin a broader social movement 
advocating fundamental change. What is required is a comprehensive 
understanding of the political, economic and institutional context within 
which one is operating, because this will inrorm lhe manner in which the 
law is used to further the aims of the change stralegy." 

AILhough the circumstances under which the Treatment Action Cam~ 
paign (TAC) operates may be different from those under which a prison· 
ers' rights NGO operates, and although the political landscape may 
present different threats and opportunities for those advancing prisoners' 
rights, I submit that much can be learned from the way in which the TAC 
has used pubJic~interest litigation as part of a more comprehensive strategy 
to win rights for its constituents. j( is, therefore, interesting [0 note how 
the TAC views the use of law and litigation as part of its overall strategy 
and to see to what extent lessons can be learned from this approach. 

Jonathan Berger explains that the TAC's approach to the use of law is 
multifaceted. He indicates that the TAC is 'highly aware of the role of the 
litigation process beyond the orders made in court judgments'. The TAC 
strategy seeks to use the law without necessarily litigating, recognising 
that the 'formal content of a bill of rights is often less useful than the fact 
that it brings under scrutiny the justification of laws and decisions,.sl The 
TAC also uses litigation to place issues on the agenda, both before the 
judge and in the court of public opinion. 

80 See Berger J 'Litigation srraregies 1O gc-Jirl c-Jcccss 10 rrealfTlerll for fllV/AIDS The case or 
SOllth Africa's 1f(:i:llfIlcnt anion campaign' (2002) Wisconsin lnlernational Law Journal 
vol. 20 no. 3.')95 at 597. 

81 Murcinik E 'Reyond a chartl'r of luxuries l:cunOIlIlC ngills in the Constitution' (1992) 8 
SAJHH 464, 471. 
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There are, of course, signiflcant differences hetween the struggles faced 
by the TAC and those faced hy prisoners rights groups, most notahly that 
public sympathy in the latter field is much harder to come by. I would 
nevertheless contend that prisoners' rights litigation could benefit from 
the insights presented here. What is important is Ihat litigation should not 
be used as a piecemeal weapon to win fleeting victories in individual 
cases with little or no long-term effect on the way in which the Deparl
ment of Correctional Services and the leadership in individual prisons 
operate and with little impact on the actual day-co-day conditions under 
which prisoners are kept. What is required is a co·ordinated and strategi
cally well,thought-through approach with a keen eye on public opinion, 
similar to that utilised by the TAC In a sector where there seems to be a 
significant hreakdown in the rule of law, I suggest such a strategy Will be 
particularly effective. 

8 RECOMMENDATIONS AND CONCLUSION 

Perhaps not surprisingly, all the prisoners' rights litigators I spoke to 
agreed that there is a great need for continued strategic prisoners' rights 
litigation in South Africa. Because of positive developments in the com
mon law, the strong protections for prisoners in the Constitution and the 
protection of prisoners in new Correctional Services legislation, litigation 
could become a powerful tool for change in the Departmenl. There is, 
therefore, a strong belief amongst litigators that a more co~ordinated long
term strategy that would include, but would not be limited to, litigation 
would have a good chance of making a real impact in the field of prison, 
ers' rights. The crux of the matter is, therefore, not whether litigatlon 
should be used to advance prisoners' rights, but how it should he used. 

When devising such a strategy it would be important to address the 
prohlems presently encountered hy prisoners' rights litigators. It would 
also be important not to see litigation as a magic formula that on its own 
will change the way the prison services operate. Such a stralegy must take 
cognizance of the following: 

• there is a lack of respect for the rule of law within prison services, 
which means existing rules are disobeyed, court orders ignored and 
corruption and misconduct condoned or covered up; 

• representatives of prison services often fear taking responsibility and, 
therefore, often fail to act, passing on cases 10 court to pass the buck; 

• the leadership in the Department often does not know whal is going 
on in individual prisons; 

• the public and the media have little sympathy for prisoners and there 
is little publiCity for Ihe plight of prisoners; consequently, representa, 
tlves in the prison service feel that they can get away with actions that 
would otherwise not be tolerated; and 

• overcrowding in prisons is often caused by problems in the criminal 
justice system and must be addressed if one wants to improve the 
conditions under which prisoners are kept. 
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In the light of these difficulties. what is required is a comprehensive 
strategy that will force the Departmental leadership and the leadership in 
individual prisons (Q take responsibility and to face consequences for their 
failure to respect the rule of law. Although the South African public (and 
the media) might not have much sympathy with prisoners and the condi
tions under which they are being kept, the public (and the media) do not 
condone corruption. maladministration and disrespect for the legal proc
ess. The revelations of maladministration and corruption at the Jali Com
mission of Inquiry are also bringing about a change in public perceptions 
about conditions in prisons, and a campaign to shame and call to account 
corrupt and lawless officials in the Department will have some chance of 
success. Litigation strategies may be used as part of such a campaign, and 
may provide powerful publicity that will assist in calling officials to ac
count. What is required is to put political pressure on the leadership of the 
Department of Correctional Services to such a degree that prison offjcials 
will begin to feel the heat as well. It may. therefore, be wise to select one 
or two issues relating to the maladministration of prisons that might 
garner public sympathy and to take a test case to court as a challenge to 
the Department. Such a court challenge will have to be supplemented with 
non-legal action to ensure that the court case is used to place maximum 
pressure on all responsible officials 

It would, however, be important to follow up court victories with consist
ent pressure on prison officials to ensure that court decisions are carried 
out and to expose officials when such orders are disregarded. What is 
required is a coherent, co-ordinated strategy that would include the threat 
of court action and, in extreme cases, court action carefully selected to 
place the maximum pressure on prison officials that would begin to 
change the culture of disrespect for the law. This will only happen where 
officials believe it would be more difficult and more disadvantageous to 
them if they fail to address the problems than if they actually address 
them. At the moment, officials follow the route of least resistance. The 
aim should be to change that route of least resistance so as to make it 
impossible for officials not to act. 

What cases should be selected? It is very difficult to say which cases 
would be effective, but I believe it is important not to be too ambitious at 
the outset and to start with an easier case that will elicit almost automatic 
public sympathy and then work towards achieving more difficult goals. 
One should. in my opinion, draw a clear distinction between cases 
launched in the first phase of such a strategy and cases launched in a 
second phase, A first-phase case will be one that will not alienate a scepti
cal public and media and will address the relative lack of respect for the 
rule of law in the Department. The second kind of case will address more 
directly the conditions under which prisoners are being held. 

To gather public sympathy and to place the issue of prisoner's rights on 
the media agenda, it will be ideal to kick off the litigation with a case that 
combines a sense of injustice done to a relatively sympathetic complain
ant or group of complainants with some evidence of tardiness or lack of 
respect for the law on the part of the Department. An ideal example 
would be a case, say, where female prisoners are denied contact visits 
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with their children, despite the fact that regulations provide for such visits 
merely because the Head of that prison has decided that allowing contact 
visits would be too difficult to administer.~; Such a case will elicit sympa
thy because our society is quite sentimental about the bond between 
mother and child and the media are particularly keen to expose or, at 
least, to report cases where state officials are perceived as being corrupt 
or as seeing themselves as being above the law. 

Cases dealing with the conditions under which juvenile prisoners are 
kept might also be ripe for litigation where these conditions do not con
form to those already agreed to or already guaranteed in various rules and 
regulations. Because children are especially vulnerable, and because the 
threat of sexual abuse of children kept in adverse condillons in prison will 
make such cases newsworthy and will elicit sympathy and attention, such 
cases might have a significant impact on prison authorities. 

Cases dealing with breaches of existing rules and regulations or cases 
where the faGS show that previous agreements reached between lawyers 
and the Department are not being adhered to will also be effective. These 
latter cases will potentially have an especially proFound impact iF they can 
create an environment in which prison leaders and their superiors in the 
Department begin to feel that it is riskier and would make life more 
difficult for them if (hey do not adhere to rules or do not stick to agree
ments than iF they did. 

In a second stage of prisoners' rights litigation, it will be necessary to 
take up cases directly attacking the conditions under which prisoners are 
kept. The Constitution contains clearly defined rights protecting those 
incarcerated by the State and, at present, it is clear that many prisoners 
are kept in conditions not compatible with these constitutional guaran
tees. At the same time, these rights are not popular with the public and it 
would be important to select cases clearly demonstrating the inhuman 
circumstances under which prisoners are kepl. 

I have sketched here only the outlines of a possible strategy For change. 
It would be up to potential litigators to develop a coherent strategy based 
on the insights and principles set out here. What has been demonstrated 
is that litigation can be a powerful tool For social change. If used wrongly, 
it can also be a monumental waste of time and money. What is required 
is the strategic use of litigation or threats of litigation in ways that would 
begin to address the more fundamental problems in the Department. 
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