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‘The moral position is absolutely clear. Human beings should not be willing
partners in perpetuating a system of racial discrimination. Sportsmen have a
special duty In this regard in that they should be first to insist that merit, and
merit alone, be the criterion for selecting athletes for representative sport.”

Abdul § Minty, ANC
(From a paper prepared for the United Nations Unit on Apartheid, 197 )

1 INTRODUCTION

The issue of transformation of South African sport, with all the contro-
versy il entails, again received public attention recently in three presen-
tations 1o Parliament’s Sport and Recreation Portfolio Committee. On
19 October 2004 the Department of Sport and Recreation briefed the
Committee on a number of matters related to the gathering of infar-
mation for a preposed sports ‘Transfoermation Charter’. On 22 Oclober,
the Committee received brielings from two of the major sporis feder-
ations, Athletics South Africa and the United Cricket Board of South Africa,
on progress in respect of transformation, challenges faced, and key
strategic objectives.

A ‘Transformation Charter” is not a new concept. During the term of
former Minister of Sport and Recreation, Mr Ngconde Balfour, there was
much talk of the need for such a document to impose the will of govern-
ment on recalcitrant sports federations in respect of transformation ar all
levels of their operations, ranging from administraiors to players and
officials.” This proposed Charter, which has been described as a guide for

* It is sugdested that this article should be read with the author’s previous serics of
articles on the application of alfirmative: action in South African professional sport, re-
ferred toin note 4 below.

i Minty AS ‘International boycott of apartheid sport’” UN Unit on Aparithewd Notes and
Documents No 16/71 (April 1971) - full docurnent available online at hup/fwww.anc,
urg. zafancdocsfhistoryfaamiabdul-2.humt

2 ty, see the address by Minister Balfour of 10 February 2000 at the GCIS Media Bricfing
Week, available online at htrpdfwww. prig.org zathriefings/0002 L Osporihim; and the
minister's media briefing of 22 September 2000, available online ar hup:/www.pmg.
org.zalbriefingsibrietings. php?id = 141
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transforming sport in South Africa, was frequently discussed in the same
breath as calls for something akin to a "Sports Equity Act’ or a Black Eco-
nomic Empowerment Act in the sports context: that is, legislation aimed
at forcing those federations and individual functionaries in South African
sport who are reluctant to embrace transformation, to play a more active
role in promoting the representation of all groups in sport.’

But it was at the recent Portfolio Commirtee hearings on 19 October
2004 that we first saw a more concrete indication of what such a Charter,
and possibly such legislation, might entail. It is the purpose of this article
to briefly examine the content of suggestions in this regard with a view o
evaluating the role and legitimacy of such steps to transform South Afri-
can sport. As in a previous paper,’ the focus of this piece will be on the
impact of these steps in the context of professional sport. In line with
observations made previously about the employment-related aspects of
sports transformation for professional players, the object will be to place
such measures, proposals and developments in their proper context, and
to evaluate their legitimacy from the perspective of the labour lawyer.

As this article again deals with controversial issues and views, | feel
obliged to include a brief disclaimer. In writing these comments 1 have no
political agenda, aspirations or interest.® Specifically, | have no intention
or wish to promote a ‘polysyllabic pomposity or sclfish protection of priv-
ileges’.” Suffice it to say that in more than two years of research on the
topic, and after a number of discussions with rele-players in government,
sports federations and Parliament, | have not yet been convinced that
there is a legitimare place for the application of affirmarive action in the
selection of professional sports teams. What 1 do remain convinced of is
that, at the very least, the ways in which this agenda has been applied in
practice during the last decade do not comply with the South African Con-
stitution or its laws. Readers should draw their own conclusions from this
piece, which is meant simply as (yet another) opening salvo in what |

3 Sce the minutes of the Pardiamenrary Portfolio Committee meeting of 19 October 2004,
available online at hip:ifiwww . pmg org.cafviewminuie. php?id = 4706; see also the re-
port by Masonde 5 “Tougher legislation for sports transformation’ The Herald Online 15
August 2005 - available at  hup/iwww theherald.co.za/herald/2005/08/1 5/news!
n04_15082005 htm.

1 See Louw AM 'Should the playing ficlds be levelled? Revisiting affirmative action in pro-
fessional sport’ 2004 Stelfenbosch Law Review Vol 15 Ne | 119, Vol 15 No 2 225, Val 15
No 3 409
laving denied any political agenda in undertaking this analysis, [ will acknowledge that
some of the observations conlained herein relaie specifically t the staterments and plat-
forms of certain palitical partics. This is simply a product of the nature of our political
dispensalion: As a result of the ANC's dominance in the legislative and executive
branches of government, the agenda of transformation in sport (and eisewhere in our
sociely) is largely an ANC agenda. Naturally also. the most vocal critsic of this agenda is
usually rhe Democratic Alliance, the main opposition party. References to statements by
members of these parties are not inrended 10 display any political preference on my
part but simply 10 put a human voice (o both sides of the debate.

6 Minister MA Stofile, speaking abour government's transformation rmiandare in his
budgel speech 1o the National Asserubly, 12 April 2005, available online at hup:/fiwww.
pmg.org.zalbriefingsibriefings php?id = 201.

(%]
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hope will be a meaningful, rational and public debate on these issues in
the near future.

A note on the style of this piece: the reader will note that the discussion
refers extensively to government policy and pracrice while appearing to
largely neglect the law relating to the application of transformation
measures and policies in this context. The reason for this is simply that |
have previously atiempted to canvass the ‘hard law’ (ie constitutional and
legislative provisions) relevant to the process of transfermation, by means
of a critical analysis of the legality and constitutionality of such policies
and measures in light of the legal framework for the application of
affirmative action.” The purpose of this piece is to round out the analysis
by focusing on government rhetoric relating to this issue, with a view to
reducing government's transformation agenda in sport to its nuts and
bolts. As a result, the reader will find more references Lo statements by
politicians and sports administrators than to pronouncements by judges
ar the authors of legal textbooks.

Finally, it should be noted that this piece deals exclusively with the con-
cept of transformation as it relates to the issue of ‘race’.” Nothing is said
regarding the transformation of sport on the basis of gender, or of the
existing inequalities in respect of female athletes in our society. The
reason for this is simple: the main thread of government’s transformation
agenda as it relates to (professional) sport is concerned with racial rep-
resentation; this has also engendered the most public debate in recent
times. The issue of transformation has received most attention in respect
of the compesition of the high profile and elite sports in our society,
which, rightly or wrongly, are the male representative teams in our three
major sporting codes — rugby, cricket and soccer.

2 A ‘TRANSFORMATION CHARTER’ FOR SPORT; DEFINING THE
TERMINOLOGY

The briefing of the Department of Sport and Recreation of 19 October
2004° set out to describe the process behind the development of a sports
Transfermation Charter, and referred to a number of provincial indabas
and warkshops held recently. These events involved various stakeholders,
including the government, the Parliamentary Portfolic Committee on
Sport and Recreation, sports federations, and even the Human Rights
Commission. The purpose was to enable sperts federations to repert on
progress made in respect of transformation during the first ten years of
democracy and to set out their future ambitions and expectations, The
ultimate goal was to facilitate the drafting of a Transformation: Charter o

7 Inthe three articles referred 1o in 0 4 above.

8 while recugnising the historical and contemporary difficuliies surrounding the potential
reification of ‘race’ as a social or politcal construct. its use is required in the conext of
a discussion of the ransformation of Sourh African sport.

9 This bricting is available online as a PowerPoint presentation, at http:Hwww.pmg org.
zafdocs/2004/appendices/04 101 Ytransformation ppt.
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lay the basis for the development of a comprehensive national policy on
transformarion in sport and recreation.

The 1998 White Paper on Sports and Recreation contained a number of
references to transformation, most notably that in Priority 6:

‘Currently club, provincial and national teams do not reflect the racial demo-
graphics of South Africa. Clearly the concept of ‘sport fer all' is based on values
of equity and access, which can only be realised through a concerted effort 1o
develop previously disadvantaged sports people. South African sport will not be
able 1o realise its true potential, unless it reaches all its people - it is an impera-
tive that will ensure ongoing and sustained success.”

The White Paper propesed four main actions 1o remedy this situation.
These were the seiting of affirmative action goals, the integration of de-
velopment into the ‘main agenda’, the introduction of adequate competi-
tions for developing a(hletes and making representivity a criterion for
resources like funding.*’

The briefing of 19 October 2004 explatned that because the White Paper
was not binding on sports federations, ‘there should be a law to compel
[federations) to do certain things'. It further explained that the existing
four Acts of Parliament’ that deal with sport do not adequately address
the issue of transformation"” and that, in addition, these Acts do not confer
MONItoTINg powers on the government to enable it 10 ensure that trans-
formation takes place.” But the briefing recognised the problems inherent
in legislating such issues, namely the voluntary nature of federations and
the fact that legislation should be used only as a last resort. It was therefore
suggested thart federations and government should enter into a partnership
on transformanon also taking on board other stakeholders such as spon-
sars." However, even in recognising the potential problems inherent in
legislating rransformation, it was suggested that government should con-
sider a (truly drastic) measure in enforcing compliance, namely the power to
withdraw permission for teams to compete nationally or internationally. *

10 in respect of funding, see n 55 below

1l The National Sports and Recreation Act (110 of 1998), the Souch African Sports Com-
mission Act (109 of 1998), the SA 1nstitute for Drug-Free Sporl Act {14 of 1997y and the
South African Boxing Act (L1 of 2001).

12 A point the author raised previcusly in criticism of the appareri lack of legislative aush-
ority for extensive gavernment intervention in the transformation of professional sport:
see Louw A “Should the playing ficlds be levelled? 2004 15 Nol Stell LR at 131 -2.

I3 In discussion with the Head of the Department of Spert and Recreation, Prof Denver
Hendricks (interview conducted in Cape Town, 24 February 2005), this issue of a lack of
legislative: authority for government transformation initiatives in sport was specifically
mentoned. Prof Hendricks lamented the fact that the lack of legislative clout was ham-
stringing the enforcement of transformation policies, especially given the voluntary na-
wre of sports federations.

14 Maore will be said in s 4 below on the role and interests of sponsors.

1S 1t appears thal members of the Parliamentary Portfolio Committee on Sport and Re-
creation are dissatisfied with the commitment to transformation displaycd by national
sparts federations 1o date. Punitive measures Lo cnforce compliance with the govern-
ment transformation agenda have a central place in proposed measures to bolster per-
formance in this regard; eg. the withdrawal of financial suppoert te recalcitrant feder-
ations, the refusal of visas to teains heading overseas and withdrawing the right te use
the South African flag and colours: see “Sports quota law a last resort” Mail & Guardian

feontinued on next page)

196
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As a point of departure, the briefing included the following definition of
‘transformation’ in this context:

Sport transformation is a guided process with benchmarks, aimed at achieving
and maintaining equitable access Lo facilities, competition opporlunities and
high performance training through the dual application of the principles of uni-
versality and merit with deliberate bias towards previously disadvantaged
groups such as blacks, women and the disabled so as to put South African sport
on a suslainanle growth path.™”

In order to further explain this rather complex definition, ghe briefing de-
scribed the meaning of its constituent elements as fotlows: "’

Benchmarks means thal, at some point in the process we should be able (o take
stock of what it is that has been achieved by checking against agreed perform-
ance goals such as the quotas in the event of representation in sport.

Equitable access means the removal of all barriers based on unfair discrimin-
ation, racism, gender disparities and disabilities, so that every person can re-
alise his/her full potential in sporl.

Universality means a principle whose application emphasizes demographic rep-
resentation. In this instance race, and not racism, plays a role, as blacks consli-
tute the majority proportion of the total population of the country. Equitable
access should therefore be apptied in view of this fact. Within the international
Clympic Committee (I0C) context, this principle applies to ensure fair parlici-
pation of all countries in the Olympic Games.

Merit means a principle whose application emphasizes equality. irrespective of
race, as expressed in terms of performance standards such as limes, distances,
height, ratings or ather yardsticks, as may he determined from time Lo time by
the relevant sport code or federation, whether nationally, continentally or inter-
nationally.

Dual application means ensuring Lhat the principle of universality is not sacri-
ficed in favour of the merit principle only as most antagonist (sic) of transfor-
mation tend to do, especially in team selection and preparation. It therefore
means applying both principles al the same time,

Deitherate bias means taking a conscious decision in favour of previously disad-
vantaged groups.

Previously disadvantaged groups means those groups that were, in the past,
barred from participating in sport simply because they were black (African,
Coloured or Indian}, disabled or female.

Sustainable growth path means an irrecoverable cr irreversible high profile
status of sport in the country in which there is continuous mass participation
and a considerable number of high quality athletes cf all races who can com-
pete equally, if not better than, their counterparts in the world.

The above definition of sports transformation is expected to form the
basis for a Transformation Charter and, in all probability, for any legislation
dealing with this issue that may be contemplated in fuiure.”® Accordingly,

23 January 2005, available online at hup #www mg.co.zafarticlePage aspx? arlicleid =
19595 18&area = lbreaking_news/breaking_news_ sport/.

16 Definition provided on slide 6 of the PowecPoint presentation tn 9 above).

17 Contained in slides 16-19 of the PowerPoint presemation (n 9 above).

'8 Despite recent conlflicting press statemenis in this regard, a senior representalive of the
Deparunent of Sport and Recreation informed the author thar the minister has aiready
commissioned (he department’s legal advisors to draft legislation on sports transfor-
mation during 2005, The current siale of initiatives in this regard s unclear,
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it would be prudent at this stage to undertake a brief analysis of this def-
inition and its censtituent elements, with a view to providing some pre-
liminary views on its workability and relevance to the process of trans-
forming our sports teams, and specifically our professional sports in-
dustry.

3 ‘SPORTS TRANSFORMATION' UNPACKED: A CRITICAL LOOK
AT THE ELEMENTS OF THE DEFINITION

The above definition contains a number of interesting and controversial
concepts. [1 states a preference for *deliberate bhias’ (undoubtedly a refer-
ence to what we have come to know in our post-1994 demaocratic society
as ‘affirmative action’) and refers 1o ‘quotas’ (a controversial feature of
sports transformation efforts to date), the ‘dual application’ of what ap-
pears at first glance to be two mutually exclusive concepts,” and finally,
‘sustainable growth’, meaning an ‘irreversible high profile status of sport’
which is comparable to and able to compete equally with sport in other
countries.™

It would not be unfair to say that this definition is confusing and, as will
be argued, inherently incoherent. It will be argued that the definition,
because of its intrinsic shortcomings and apparent contradictions is un-
suitable as the foundation stone for a ‘partnership’ aimed at transforming
our sport, and even more so for prescriptive legislation with the same
purpose. [n light of the arguments regarding the dubious legitimacy of the
application of affirmative action in professional sport,” this definition
simply perpetuates the conceptual shortcomings associated with govern-
ment’s sports transformation agenda to date and does not promise any
future effort to bring this agenda in line with our Constitution, our fabour
legislation, or just plain common sense.

The following sections will contain a few brief comments on the in-
dividual elements of the above definition with a view te picking at the
threads of this dubious construct as a specific embodiment of govern-
ment’s transformation agenda. In the conclusion, some more general re-
marks regarding the place of this agenda in sport will be made.

3.1 ‘Universality’ vs ‘merit’

As a point of departure, it should be noted that the definition of transfor-
rmation does not distinguish between amateur and professional sport as
far as the application or meaning of ‘transformation’ is concerned, [n this
regard, it is unclear how one can employ the Internaticnal Olympic
Committee’'s efforts to ensure universality in the Olympic Games as

19 le, ‘universality” and "merit”. see the discussion below.

20 1 will not include any comments on the definition’s reference o transformation as a
‘guided process’ — he discussion that follows will argue that the definition itself is inco-
herent and confusing, and not indicative of a ralional and justifiable basis for a process
of transformation,

21 See, generally, the discussion in the articles referred 1o in n 4 above,

198



| ‘TRANSFORMING” SOUTH AFRICAN PROFESSIONAL SPORY —'

Justification for transformation in sport. The [OC's concept of universality
is explained as a principle that applies ‘to ensure fair participation of afl
countries in the Olympic Games’ - As | have argued elsewhere.” a central
issue in the evaluation of the legitimacy of transformation measures in
sport is the distinction between amateur and professional sport. [ argue
that measures and policies that seem to function unproblematically and
uncontroversially in the <ontext of amateur sport cannol necessarily be
applied legitimately in the professional arena, which functions as an en-
tertainment-based industry. The objections here relate not only to the eco-
nomic effects on the industry of measures that ignore the importance of
merit, but also the impact of such measures on the (empleyment) rights of
other participants in the industry.

Here it is impartant not to lose sight of the history and nature of the
development of the Olympic Games. A key characteristic (and supposed
viriue) of the madern Games has been its devotion 1o the principle of
amateurism. Allowing athletes to receive payment for athletic prowess
and success was viewed as inconsistent with the values of the Games in
promoting sporting excellence and as an elite forum for competition
between nations.” Even though the 10C changed its stance on profession-
alism in the closing decades of the last century, one must remember that
this earlier devotion to amateurism is a fundamental basis for the prin-
ciple of universality.

The interest in promoting the fair participation of all countries in the
Games is part and parcel ol amateur sport. For competitions to be fair, all
potential participants should be able to compete for a place on the playing
field. It is unclear how this principle is to be applied in prefessional spart,
however, where the nature of the industry (specifically its revenue-gen-
erating entertainment role) and the interests of parties outside the team or
league system (notably sponsors) require that merit, as determinative of
the competitive value of participants, should be the basis for participation.

22 See slide |7 of the PowerPoint prescniation (n 9 above).

23 See the discussion in the articles referred (o in n 4 above.

24 The founder of the modern Olympic Games, Frunchiman Baron Pierre de Couberiin,
belicved strongly thar admiting professional athleies in the Games would be unfair
towards part-time amateur participanis. The concept of amarcurism developed in the
late 19th century as a result of British upper-class bias rowards the working classes, in
effecr acting 1o prevent the working classes ro compete with the aristocracy in “amateur’
sporting events. Jirn Thorpe, an Americart athlete, *tell the sting” of the definirion of an
amateur: In the Qlympic Games of 1912 in Steckholm, Thurpe won the pentathlon and
the: decathlon, flinished fourth in the high jump and seventh in the loeng jump, and was
described by the King of Sweden as the greatest allilere in the world. When it became
known 1he following year thar he had been paid $25 a week (o play bascball in a North
Carolina minor league during 1909 and 1910, the [OC siripped Thorpe of his medals. In
reflection of the changing world of sporl, the 10C in {982 entered Thorpe's achieve-
ments in the record books and reoarned his medals 1o his children. Sce Sara Cohen
‘Amatenrs, Professionals. and Lligibility for Americans in the Qlympics’. in Quirk ed
Sports and the Law: Major Legal Cases Garland Publishing Inc. 1996 at 41-2.

For discussion of international influcnces in respect of the move from amateurism to
professionalism in different sports, see Kelly GM Sport and the law: An Australian per-
spective The Law Book Company Lid, Sydney {1987) at 425-430,
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Because of the role of money in determining not only participation of in-
dividuals but also the sustainability of the professional league or competi-
tion, it is fallacious to insist that the notion of ‘universality’ — meaning the
fair representiation of "all comers’ - can find application here.

Accordingly, the use of this principle in the above definition reinforces
the view that government has neglected to consider the differences be-
tween amateur and professional sport in the transformation debate.” This
is illustrated also by the drastic nature of measures suggested in enforcing
compliance with a transformation agenda.” This suggestion is reminiscent
of an earlier statement by the President, who proposed that our teams
should resign themselves to losing international competitions for the next
few years in the interests of bringing persons from disadvantaged groups
into these teams and building ‘a 100 per cent South African team rather
than a 30 per cent one’.” These stalements either deny or ignore the
nature of professional sport and its value for the country. In my view, they
also amount to a recipe for potential suicide in the international sporting
Context.

It appears from recent press statements that the Department of Sport
and Recreation (by way of Minister Makhenkhesi Stofile) has undergone a
possible change of heart in respect of the measures to be used in sports
transformation. It has been stated that there should, ostensibly,” be a
move away from the use of race-based quotas towards grass-roots devel-
opment programmes aimed at ensuring equitable access to participation
in sport for previously disadvaniaged persons. However, as will be shown,
the proposais tabled before the portfolic committee and published for
public consumption still fail to distinguish between sport at the different
levels of amateur and professionai participation. Accordingly, even such
grass-roots development programmes, if tailored along the lines contained
in the briefing under discussion, will amount to ho more than a new appli-
cation of the same old measures we have encountered to date. Also, as

25 Compare, cg, the SRSA Strategic Plan 2004-2007 (available on the internet at www.srsa.
gov.za): One of the core activiries listed 10 achieve the objectives of SRSA iy stated as
‘fensuring] that all sport and recreation bodies achieve their affinrmative action vbject-
ives’. Under ‘Allocation of functions, identification of programmes, medium term goals
and monitoring systems in sport and recreation in South Africa’, the Plan states the fol-
lowing in respect of this core activity: 'Ensure that representativity argets are set and
met w.r . women, people with a disability, race and rural communities in all spheres of
participation {participans, officials, employees, etc).’ [My emphasis.] This clearly does
not envisage any distinction in the application of affirmative action berween amateur
and professional sporting codes.

26 The briefing, under the heading of “infernal stakeholders™ to the ransformation process,
also contains the following suggestion: ‘The principle of 60440 compasition in relation to
representation on administrative structures should be strongly monitored. Punitive
measures for non-compliance should be imposed in the form of reducing rights to inter-
national competition.’

27 President Thabo Mbeki, speaking at the Presidential Sporrs Awards, 8 March 2002 (as
quoted by Peters M & Hooper-Box C in the Cape Argus of 9 March 2002 - available at
www iol.co.za).

28 See the discussion below, which will show that race-based quotas remain the golden
ttiread running through government's sports transformation agenda.
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the ‘grass-roots’ levei constitutes the gatehouse to participation at all higher
levels, race-based entry policies here will ultimately also have a ripple
effect on participation at the level of professional sport.

To return to the briefing under discussion: the definition of ‘merit’ con-
tained therein is also problematic. Reference 1o merit as a principle
‘whose application emphasizes equality, irrespective of race, in terms of
performance standards’ is confusing in light of its proposed application.
This definition does not address the concern that preferential selection or
other measures, which are inherently race-based when used o prefer
previously disadvantaged (eg black) athletes, run counter to the concept of
equality in the application of neutral performance standards. When one
measures the performance of a number of athletes (astensibly) on the
basis of neutral perfarmance standards, but then selects one on the
grounds of a ‘definite bias’ based on group identity or status, there can be
no question of the true application of such performance standards. The
concept of merit as an embodiment of a neutral assessment of perform-
ance based on neutral performance standards prectudes the application of
other considerations (such as race) in the selection decision. While this
view may be subject o the same criticism referred to in the definition of
‘dual application’ of the two principles, it does not do away with the fact
that government has to date faiied to explain the interaction (if any) of
preferential treatment and equality in this context.

It should also be remarked that there is a measure of ambivalence re-
garding the exact meaning of the term ‘merit’ in the transformation de-
bate. It is suggested that the minister should decide what meaning he
attaches to this concept: Referring to the practice of requiring participants
in representative school sports leams to have 0 pay oul of their own
pockets for such participation, Minister Stofile remarked as follows:”

| have never been comfortable with the system that requires payment for par-

ticipation in any case for it meant that we could never have had representative

teams based on merit, but rather on the ability to afford such participation.
it s interesting to note that the minister is downplaying the role of merit
in determining participation at the higher levels of sport, where the racial
characteristics of participants appear to hold sway, while professing a
belief in its value at the lower levels.

| have tried to show that the principles of universality and merit, in the
meanings ascribed to them, are mutually exclusive. This brings us to the
conceptual problems inherent in their ‘dual application’. How can one
meaningfully apply these two principles "at the same time’? The one re-
quires selection or evaluation on the basis of neutral application of neutral
performance standards. The other requires emphasis on demographic rep-
resentation. In the absence of a carrelation between demographic charac-
teristics of candidates and performance, there is no basis upon which
these two principies can possibly function together - unless one applies a

29 In his budget speech of 12 April 2005; available online at hitpfiwww.pmg.org.zal
brietings/briefings.php?id = 201
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‘deliberate bias’ in their application, which in this context equates Lo a
political decision removed from the internationally accepted basis for
selection and participation in sport.

One must, of course, not lose sight of the fact that the ‘neutral’ appli-
cation of performance standards is not always present in the context of
team selection in professional competition and that the selection decision
often (always?) involves a measure of subjective opinion on the part of
selectors, coaches, etcetera. | have referred elsewhere to the unigue value
of the individual player in professional sport and the fact that there are
often a number of intangible factors or characteristics that inform the
selection process.” But these factors, that may relate to issues such as in-
dividual flair, form, temperament and even sporting celebrity, are relevant
to the competitive strength of the team and the entertainment value of
the match. The race of participants has no such relevance.

3.2 The role of ‘equitable access’

The reference to ‘equitable access’ raises the point of the interrelation of
the different concepts contained in the definition. The achievement of
equitable access is stated to be the cbject of sports transformation. But it
is then said that this object is to be pursued ‘through’ the dual application
of the two principles discussed above. Is this justifiable? The term ‘equit-
able access' reminds one of the term ‘equitable representation’, which
forms the very basis of the affirmative action provisions contained in
chapter Il of the Employment Equity Act.” | have argued elsewhere that
there is no rational correlation between the ‘equitableness’ of represen-
tation (or access for that matter} and demographic representativity.” And
yet the definition under discussion promotes the achievement of the one
by means of the other. It is difficult to see how equitable access to com-
petition opportunities can be achieved by means of a dual application of:

{1} A neutral, merit-based evaluation of neutral performance standards;
and

(2) a principle of universality which emphasises demographic representa-
tion on the basis of majority racial representation with a ‘deliberate
bias’ in favour of those previously disadvantaged.

The concept of equity has been defined as relating to the just and im-
partial treatment of all persons.” It is unclear how these considerations
feature in a policy specifically invalving preferential treatment, as ne-
where in this definition or other pronouncements on transformation has
government enumerated any such links.

30 Louw A ‘Should the playing lelds be levelled?” 2004 Srellenbosch Law Review Vol 15 No
2 225 at 231 (and n 96).

31 55 0f 1998.

32 See Louw AM ‘Should the playing fields be levelled? 2004 Siellenbosch Law Review Vol
15 No 3409 at 416, 421 et seq.

33 ‘Equitable’ is defined {(by the American Heritage Dictionary of the English Language 4 ed
2000) as "'marked by or having equity, just and impartial’. 'Lquity’, in turn, is defined as
"the stale. quality or ideal of heing just, impartial and fair’.
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With these concepts we have squarely entered the realm of the affirma-
tive action debate. While government wishes to avoid allegations of
equating preferential treatment in terms of a substantive notion of
equality with ‘reverse discrimination’ or ‘reverse racism’, it is not clear
whart it means with the term ‘sports transformation’. It is hard to grasp
how changing a system of prefcrential treatment of a privileged few
{under apartheid) to one of preferential treatment based on demographics
can amount to any real ‘transformation’, unless ‘transformation’ simply
means changing the racial profile of participants.” Note that the definition
does not contain any reference 1o redressing injustices of the past as an
explicit aim, as is the case with section 9(2) of the Bill of Rights,” but sim-
ply prescribes preferential treatment, apparently, as an end in itself.”

3.3 ‘Dual application’

| have already referred 1o the facr that the definition under discussion
predicates a dual application of two mutually exclusive concepls. It is
stated that ‘dual application’ involves applying both principles at the same
time in order to ensure that the principle of universality is nor sacrificed
‘in favour of the merit principle only as most antagonist[s| of transfor-
mation tend to do, especially in team selection and preparation’.

In order to evaiuate this part of the definition, let us attempt to apply
bath these principles (‘universality’ and ‘merit’) at the same time in a
practical exampie:

X is a white rugby fullback, ¥ an Alrican fullback. Both compete for a
place in the Springbok rughby team. In trials it emerges that X is faster
thart Y. and also that X has had 6 years experience of provincial rugby
while Y has recently emerged from a development programme at schools
level. Xis 28 yearsold and Y is 19,

Application of the merit principle would require that X be setected for
the position becausc he has succeeded in outperforming Y in erms of
neutral performance standards relevant to Lhe position to be filled
(namely speed on the field of play, expericnce at high level rugby and

34 Which. it is subminted, is not a legitimare goal under our Constinution. The US Supremc

Court (hy way of Powell ) abserved the following in Local 28, Sheer Metal Workers' Inter-
national Association v EEOC AT8 US 421 (1986) {al 487} “The requirement of . . . fiexibi-
lity with respect o the imposition of a numerical goal reflccts a recognition that neither
the Constitution por Title VIl requires a particular racial balance in the workforee. In-
deed, the Constitution ferbids such a reguircment if imposed for its own sake .., Thus,
a court may not choose a remedy for the purpose of attaining a particular racial bal-
ance: rather, remedies properly are confined to the elimination of proven discrimin-
ation.’
While our Constitution alsu docs not prescribe a balance for Lhe representation of dif-
lerent groups in the workforce, 1L appears that the EEA’s preoccupation with demo-
graphic indicators does. The Act gocs beyond the reyuirernems for achievement of
equality included in section 2(2) of the Bill of Righis by incorporating a controversial
standard for the deterimmination of equity In empleyment which, it is submited, is nat
sulficiently jusrified by the Act

35 Seen 4! below.

36 Sces 3.4 below,
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maturity). The principle of universality, however, requires that Y be
selected because of the object (of transformation) and the fact that Y is a
member of the group that constitutes the majority of the population of the
country. The deadlock is broken by the admonishment that this appli-
cation must proceed with a ‘deliberate bias' towards Y, a member of a
previcusly disadvantaged group.

Not surprisingly, Y is capped as the Springbok fullback in the next test
match against Australia.

What appiication of government’s definition of sports transformation
has managed to do is to ignore the merits of the two athletes, while ex-
plicitly stating that both principles are applied in order to ensure that the
first principle (universality) is not sacrificed in favour of the merit principle
only. In fact, it appears that the merit principle has now been sacrificed.
When the definition of merit refers to ‘equality, irrespective of race’, the
recipe for access to participatien in sport in the new dispensation (through
the ‘dual application’ scenario) seems to read as follows:

¢ Measure all candidates against neutral performance standards, disre-
garding race;

* Then, irrespective of who has come out tops in the performance
stakes, consider the race of the candidates;

* In doing this, give preference to members of the majority black popu-
lation.

Who are we fooling when we claim to have based our decision, even
partly, on merit?”’

On a practical level, the recipe for access described above poses prob-
ierns similar to that experienced by employers in applying the affirmative
action provisions of the Employment Equity Act (EEA). Section 42 of the
EEA is aimed at providing a yardstick in the determination of whether
designated groups are equitably represented in the specilic workplace.
The failure of the Act to identify the weighting of the factors vis-g-vis one
another creates a measure of uncertainty regarding their application.”

37 liere one must not lose sight of s 20(3) of the Employmem Equity &ct (EEA), which
defines an employee who is 'suitably qualified” in terms of the Act (for the purposes of
affirmative action} as someone who may be so qualified as a result of any one of, or
any combination of, that person’s formal qualilications, prior learning, relevant experi-
ence, Or capacity to acquire, within a reasonable time, the ability to do the job, It should
be obvious that being *suitably qualified’ to play in a professional sports team in no way
means that such candidate should be allowed to participate.

38 The EEA's failure 10 explain the interaction between the Tactors listed in s 42 is sur-
prising as they are not similar in nature: the first (in s 42(@@)(i) (the demographic rep-
resentation of dilferent groups) is entirely divorced from the circumstances of the work-
place, while all the other factors relate o either the peol of candidates qualified for erm-
ployment in the workplace or the circomstances surrounding such workplace. This high-
lights the conflict between the terms ‘underrepresentation’ and ‘equitable represen-
tation’ emplayed in chapter 1. Underrepresentation of a designated group as a result of
one or more of the job- or workplace-related lacrors (eg limited pool, low labour turn-
over} can surcly not be inequitable. And should underrepresentation in terms ol
nationat or regiondl demugraphics neecessarily be viewed as inequitable? It is debatable

feontinued an next pagej
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Similarty, the definition under discussion does not provide any meaningful
and concrete indication to team selectors regarding the role of merit in
access to employment - something that, il is submitled, is fundamental to
the nature of professional sport.™

OF course, the outcome in our above example would be iegitimate if
one could justify the overriding importance of providing previously disad-
vantaged athletes the opportunity to participate in competition in order to
redress past disadvantage. The achievement of this aobject must then out-
weigh the participant’s suitability in actual performance for the task of
playing for the Springboks. But is this the case in light of the rest of the
definition, which emphasises the imperative of transformation to ensure
an ‘irreversible high profile status of spart in the country in which there is

. a considerable number of high quality athletes of all races who can
compete equally, if not better than, their counterparts in the world'? 1 do
not think so.™

While it is by no means my contention that athletes from previously
disadvantaged groups are less qualified on merit than previously advan-
taged athletes, it is still my submission that any system of preferential
treatrment as contained in the definition under discussion, which explicitly

whether one can expect all ccenpations and workplaces to ruirror the dermographic
make-up of our population.

39 There is gencerally consensus amongst writers in different jurisdictions thar professional
teain sports constituig an industry that displays a number of peculiarilies in respect of
economics, legal regulation and governance. One of the fundamental peculiarities n
this regard is the cencral role of the maintenance of competitive balance within sports
leagues. which functions to determine the entertainment value of sporting competition.
In the context of professional sport, the competitive nature and quality of the sporling
event as an enlertainment spectacle is the primary determinant of the financial success
of the undertaking. Competition therefore features tioth on the tield of play (sporting’
campetition) and off It (‘econnmic’ competirion). See, generally, Wise & Meyer Inter-
national Sports Law and Business (2 vols), Kluwer Law International 1998, Val | 1.
Szymansky S ‘lncome inequality, competitive balance and the attractiveness of eam
sports: Some evidence and a natural experiment frorm english soccer” March 2000
{available online at hrp:/mscmga.ms.ic.ac.ukfstefan/EJCB.pdf); Gratton & Taylor Fro-
nonics of Sporf and Recreation E&N Spon 2000 193-194; Daly A & Kawaguchi A 'Com-
petitive balance in Australian and |apanese sport’ The Gtemon journal of Ausfralian
Studies Vol 30 (2004) 23-36. Il is submitted thal the sporling merit of pariicipants in
professional competition is 1the single moest fundamental elemern of the competitive
strength of teams and, by extension, the success ol the team as an economic actor.

40 There have been a number of confusing statements about the interrelation between
racial gquotas and merit. Compare rhe statements by Mr Brian van Rooyen, president ol
SA Rugby. who has been quoted as follows: *[Qluotas shouldn't be about colour but
about the developiment of all players on merit . . . The sooner we get away from ihe
idea [0 consider black players as quora players, the sooner we will get away from prob-
lems in South African rugby.’ Coelzee G 'Brian red cards rugby quoias’, available online
at hup/iwww news2t.comiN cws24Sporl/Rughy/0% 2C % 2C2-9-838_1 588587 % 2C00.
html. L is unclear how a quota system can ever functien as an application of the devel-
aopment of players on merit. As | have drgued clsewhere (Louw AM ‘Should the playing
fields be levelled? 2004 Stellenbosch Law Review Vol 15 No 2 (2004) 225 at 240 et seq),
the concept of a race-based quota is the antithesis of merit selection. Accerdingly, the
definition of spurts transformation under discussion is incoherent in so far as it pre-
scribes preferential treatment in access to participativn on the basis of race but also
prociaims one of the objeciives of this process to be excellence on merit.
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devalues the role of merit, is unacceptable, illegitimate and setf-defeating
in light of the stated objectives.

Unlike affirmative action provisions contained in our Constitution,” the
definition under discussion does not contain reference to a purpose of
redressing past disadvantage.” Similar to the affirmative action provisions
contained in the Employment Equity Act, it appears that this definition
elevates demographic considerations (‘representativity’) to the level of the
objective of transformation. There is no authority for this proposition in
our Constitution, nor any rational correlation between representativity
and equality.

3.4 ‘Previously disadvantaged groups’ and the right to
‘participate’

The definition under discussion refers to groups classified as previously
disadvantaged in terms of having been barred from participating in sport
simply because they were black, disabled or female. A couple of points
need to be raised here. Firstly, as | have observed in the preceding discus-
sion, this part of the definition {which contains the only reference to past
unfair discrimination found in the definition) does not link the objective(s)
of transformation to such past conduct. Unlike the provisions of our Con-
stitution dealing with the application of affirmative action,” we do not see
an explicit contextualisation ol transformation policies as a means (o re-
dress past disadvantage. Our courts have held that affirmative action pro-
grammes should be ‘adequate’, in the meaning ol having the goal of pro-
moting the achievement of equality as envisaged by the Constitution.™ In
the absence of clear evidence of previous unfair disadvantage, it would be
hard to rationalise measures and policies by means of the unequal treat-
ment of individuals or groups. It is submitied that such link is a sine qua
non for the legitimacy of affirmative action in this context.

Another {related) troublesome aspect is the reference to the partici-
pation of such groups, which is not further defined. One is confronted
with the question of what ‘participation’ entails in the context of high-level
sport. It is contended that, due to the circumstances of competition at the
higher levels, the importance of merit breeds the need for differentiation

4] See s H2), which reads: "Equality includes the full and equal enjoyment of all rights and
freedoms. To promote the achievement of equality, legisiative and other measures de-
signed o protect or advance persons, or categories of persons, disadvamaged by unfair
discriminatlion may be taken.

42 Although this might be implicd from the part of the definition dealing with the appli-
cation of a deliberate bias in favour of those previously disadvantaged, this issuc of re-
dress is nol stated as the abject or purpose of such preferential treatment and is, in faca,
irreconcilable with the stated purposes of transformation. While the Constitutionai Court
recently reaffirmed that s 9 of the Constitution embraces a substantive (rather than a
formaly notion of equality, an Inherent element of such notion of equality is the redress
of past disadvantage: see Minister of Finance & Another v van Heerden 2004 (6) SA 121
(CC} at par 32.

43 Sce the wording of s 9(2) (n 4] above).

44 See, eg, Public Servants Association v Minister of justice 1997 5 BCLR 577 (1)
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between candidates. The Lougher and more high-profile the competition,
the more the need for differentiating between candidates on the basis of
those characleristics thal are relevant to the competitive strength of the
individual athlete and the team - namely competitive merit. It is impera-
tive to distinguish between the ‘right to participate’ in respecl of access o
this level of competition versus actual participation through sefection. Due
to the nature of professional sporting competition, it can be argued that
the ‘right’ to ‘participate’ in this last meaning of the term diminishes the
more ¢lite the competition becomes.

3.5 ‘Benchmarks’

The definition of *benchmarks' in the process of transformation displays
another example of confused thinking. 1t refers to the measurement of
progress by ‘checking against agreed performance goals such as the quo-
tas in the event of representation in sport’. L should be noted that there is
a clear difference between goals and quotas.™ Goals represent a precon-
ceived target or objective of what is rationally capable of achievement in
the light of the expected impact of external factors. Quotas, on the other
hand, function as an end in themselves by providing a ‘target” that is non-
negotiable, fixed and removed from the reality of factors that determine
the achievability of a true goal. Accordingly (in the context of transfor-
mation), while ‘goals’ represent objectives, a quota functions as a measure
in itself.

Therefore it is not correct to speak of benchmarking the process of
transformation by checking against ‘performance goals in the form of
quotas’: If | run a marathonr and determine to continually test my progress
against pre-set goals for times at certain points along the route, the times
at these points would indeed provide true indicators of my progress. I,
however, | have managed to arrange that certain times would be officially
recorded as my progress at these same points, even though | have not
actually reached them, these times do not reflect my true progress. Such
times could never function as ‘benchmarks’ of performance, and would
be just as artificial as quotas.

Maybe more relevant to this review is the fact that the definition ap-
pears to confirm the role of race-based quotas in the process. As has been
argued previously, such quotas amount (o no more than tokenism and
efforts at ‘racial balancing” which are illegitimate and also in conflict with
the EEA" as it applies to the employment of players in professional sport.

45 See, in general, the discussion In Louw AM "Should the playing flelds be levelled?” 2004
Steltenbosch Law Review Vol 15 No 2 225 a1 229-233

46 Eg as these cancepts are emplayed in the REA, which allows ‘munerical goais’ or targets
as legitimare affirmative action measures bur excludes the use of quotas (see s 15(3) of
ihe EEA and the discussion in Louw AM ‘Should the playing fields be levelled?” 2004
Stelfenbosch Law Review Vol 15 No 2 225 a1 239 n 129),

47 Specificaily its exclusion of gquotas in affirmartive aciion, contained in s 15(3) (see n 16
above).
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4 THE ROLE OF SPONSORS

The above discussion has focused on the contents of the definition of
sports transformation. An important element to consider in the evaluation
of proposed measures to achieve transformation is that of the role-players
concerned, the demarcation of their importance to the process, and their
invelvement therein.

Previously | tried to focus criticism of sports transformation measures
employed to date, on the position of ‘previously advantaged’ athletes and
players, those participants whose rights and interests are most directly
influenced by such measures. In the process | tried to highlight our courts’
interpretation of the constitutional equality provisions to necessitate a bal-
ancing of interests, and a need 1o consider the rights of non-beneficiaries
of affirmative action policies and programmes in evaluating the legitimacy
of such measures.™

The parliamentary briefing under discussion contains a number of ref-
erences 1o the position of sponsors in sport:

Federaticns shouid not only have agreements with sponsors, but government

should also be a parly 1o these in order to ensure that sponsorship income is

utilized in an eguitable way.”

Sponsors are sometimes specific about communities to be involved - we need

to set criteria to sponsors regarding transformation goals.™

Government, especially National Treasury, should become more inveolved in

sport sponsorship through tax concessions and incentives to companies provid-

ing sponsorships te attract more sponsers 1o spor[.'"

Resources: Incentivise sponsors whose programmes are hiased towards disad-

vantaged communities.”
It appears that these remarks all point to a view of the role of sponsors as
entities that are to be employed as {a) the financiers of transformation,
and (b) instruments to be employed in the achievement of a government-
sponsared agenda, apparently removed from such sponsors’ own agen-
das.

Again, these remarks tend to display a denial of the actual role of spon-
sors in professional sport. Sponsors are one of the main sources of in-
come of federations, clubs and players in this industry. They provide the
revenue to finance the teams, competitions and events that generate in-
come from spectators and broadcasters (the industry’s other main sources
of revenue). But sponsors are generally not charitable organisations that
are willing to plough money into sporting events purely ‘for the greater
good’. Sponsors do so for business reasons, in order to obtain a return on
this investment through advertising and other means.

48 Sce Louw AM ‘Should the playing fields be levelled?” 2004 Stellenbosch Law Review Vol
15 No 3 409 al 419-420.

49 Slide 10 of PowerPoint presentation (n 9 above).

50 Slide 13 of the presemation.

51 ibid.

52 Slide 15 of the presentation.
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The view conveyed by the above quoted remarks, however, seems o
ignore the fact that sponsors constitute the very lifeblood of professional
sport. Surely there should be less emphasis on bringing sponsars in line
with government's agenda, but rather on ensuring that transformation
does not threaten the interests of such sponsors. A system that denies the
imporiance of merit in determining participation in competition consti-
tutes just such a threat: in an entertainment industry such as professional
sport, the specific compasition of a team does not promise the generation
of income for sponsors. Resulis are what count. The sponsor of a con-
stantly losing team is net likely to renew the sponsorship agreement.
When players are selected net on the strength of their performance, but
rather the colour of their skin, one can expect the system to break down.
And this is a view that is shared by members of the industry: in negotia-
tion of the SANZAR agreement for the Super |2 rugby competition, it was
specifically required by the other parties to the agreement that South
African teams should not be selected on the basis of race-based quota pre-
scriptions, for the simple reason that such a system was viewed as having
the potential to weaken the competitive strength of teams ”

These remarks provide one more troubling example of the intervention-
ist stance of government in respect of sports transformation.™ But they
also paint a worrisome picture of the potential impact of this government
intervention at a practical level if one considers the implementation of
transformation policy from the perspective of sports federations. Sport and
Recreation SA has incorporated its transformation agenda in its funding
criteria for sports bodies,” linking commitment and performance in respect
of transformation to funding. Accordingly, it seems that sports federations
and governing bodies are faced with a situation where not only will
government funding be dependent on toeing the line on transformation,

53 From discussion with a senior execurive of SA Bugby (Pry) Lid, interview conducted in
Cape Town, 26 August 2003, [t appears, however, that this has not stopped government
from subsequenily intervening in exactly this way - see n 54 belaw.

54 Eg. the call for punitive measures to enforce compliance with translormation arges by

federations - see n 15 abave. [t appears Lhar, even in light of recenn remarks by Minis-

ter Makenkhesi Stofile that government’s aim is [0 move away [rom racial quotas. the
interventionist stance of government still extends o ieam selection on racial lines. Mr

Rrian van Rouyen (President of SA Rugby) was quoled recently as stating that govern-

ment had insisted on the inclusion of eight players of colour in Super 12 rugby reams in

2004 as a condition for government support for the bid 1o host the 2011 Rughy World

Cup - see Coerzee G 'Rugby needs “black Pienaar™ (available online ar hup//www.

superrugby.co.zafDefanllasp?id = 136033 &des = article&iscal = superrugbyfsarugby).

See part | of the SRSA Funding Policy and Processes 2002 iavailable on the infernet at

www.srsa.gov.za), whicl centains the following under “funding criteria’: “Clicms shonld

promotc free access/membership and participation in all events and organisational
structures .. Clients should provide SRSA and/or {ihe South African Sports Commis-
sion] wilh statistics on membership and development initiatives impacting on govern-
meni priorities and other arcas of participation/operation as may be required . Clicnis
should contribute 10 general government prierities such as advancement of women, dis-
abled persons, the youth, rural development, disadvantaged persons, campaign against
HIV/AIDS, anti-crime, anti-racism, drug-free sport, transformation initiatives, ¢’

o]
n
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but government will also intervene in the process of obtaining private sec-
tor sponsorships.

A final point, in passing, relates to Sport and Recreation SA's jurisdic-
tion over private enterprises as sponsors of sport. While it is undoubtedly
within government’s power to prescribe to corporations and individuals
how to conduct themselves, specifically in respect of the upliftment of
previously disadvantaged groups and individuals in line with our Censritu-
tion and equity legislation,” it is less certain that government can effec-
tively flex this muscle at a practical level in order to promote transfor-
mation. While government can enforce its transformation agenda against
potential sponsors of sport, it cannot force anyone 1o participate in this
commercial enterprise. Therefore, individuals or corporations that dis-
agree with government policies on transfoermation will be left with no
alternative but to refrain from providing sponsorship. Reminiscent of the
financial effects aof the demise of tobacco sponsorship in sport, the pros-
pects are that South African professional sport will ultimately lose. [t is
nathing strange in the international sporting world for those involved in
the commercial exploitation of the game to be extremely savvy when it
comes to avoiding government regulation.”

At best, government might be advised to consider educating sponsors
to raise awareness of social realities and the need for transformation, Calls
for legislating or otherwise policing compliance with a transformation
agenda are, however, of dubious legitimacy.

5 CONCLUSION

This article contains some cursory observations on the contents of the
recent Sport and Recreation parliamentary briefing on sports transfor-
mation. The objective has been 1o ratse a number of questions in respect
of government's transformation agenda in the context of sport, and
especially the form in which such agenda has been articulated. As such, it
runs the risk of being prematuie, being largely based on information that
is likely to be reviewed in future before the finalisation of a Transforma-
tion Charter or relevant legislation. However, in light of the apparently
consistent stance displayed by government press releases on this issue
over the past few years, it is unlikely that much thinking will go into
rationalising the basis for such an agenda and the measures proposed to
achieve the stated objectives. Accordingly, this piece aims to raise some
questions that may remain relevant for as long as we are faced with calls
for sports transformation along current lines.

56 Notably the EEA and Promaotion of Equality and Prevention of Unfair Discrimination Acl
(4 of 2000) or PEPUDA.

57 Eg compare the lnternational Crickel Council’s recent moves 1o base its cormmmercial
arn in Dubai in arder te avoid raxaticn in the UK, and rhe establishiment of Fiorida as
‘the dolfing state’ in the USA, where a large number of professional golfers and those
aclive in the development of goif courses and rournaments made a similar move
avoid taxation in other states: see Sounes H The Wicked Game Sidgewick & Jacksen
Landon (2004) at 96,
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As has been argued elsewhere,” it is my contention that there are
serious flaws in government’s transformation agenda in sport in South
Alfrica, especially as it relates o the professional sports industry. While |1
realise and acknowledge the urgent necessity for real and substantive
transformaition, it is contended that, at the conceptual level, the process
should not be aimed at ensuring ‘representative’ sports teams in the
meaning apparently attributed to this concept. I have attempted to high-
light the problems inherent in this nation and its true meaning and effect
in this context, specifically as it impacts on the role and place of merit
selection. In the light of the imporiance of merit in sport, it is crucial that
government should bridge the conceptual gap between the interaction of
merit and the constitutional imperative of redressing past discrimination
and injustice. How can ‘representativity’ in the sense of ‘80 % black” South
African sports teams ever function as indication of a just system? Should
alb our African citizens have been entitled to participation at the highest
level in our sports teams during apactheid, ircespective of merit?”

It has been contended that the focus should rather be on assuring trans-
formation to a system of fair access to opportunities at all levels. Our
efforts at transforming sport should concentrate on eradicating the per-
vasive inequalities inherited from an unjust system in the past in respect
ol infrastructure, social and economic inequality and lack of opportunities
for previously disadvantaged athletes, in the hope that these efforts will
serve 1o attain more equitable representation of all groups in the near
future. Although it may take time, it is an outcome worth waiting for.” We
should avoid unworkable attempts ar justifying a process of transfor-
mation aimed purely at ensuring a tcken representation based on demo-
graphics, which smacks of a ‘quick fix" solutien in a highly-charged polit-
ical climate.

[t is @ sad reality that unfair discrimination still exists and even thrives
in many sports, in South Africa as well as abroad.® we see, for instance,

58 See. in general. the ariicles referred 1o in n 4 above.

59 On the use of the term "African’, the reader is referred to the report of the Ministerial
Commirtee of Enquiry inlo Transformation in Cricket, 16 Oatober 2002 ar 29), which
appears to advocarte the pursuit of representation of the different racial groups along ihe
lines of the natienal demoegraphic profile: see Louw AM Should the playing fields be
levelled?” 2004 Stellenbosch Law Review Vol 15 No 3 409 at 416,

60 This is a view ihal was shared by the late forimer Minister of Sport, Mr. Sieve Tswete,
who stated the following in 1994 'We cannot allow tokenisiri. Colour decoration (of
teams) is dangerous. It will destroy young talent if you promote players simiply because
they are black, These players must grow through the ranks. Overnighi we cannot have
|1 black cricketers or 15 black rugby players. We must change gradually through an
evolutionary precess and not through colour decoration.”

{As quoted in correspondence on the issue of sports transformation berween Mr Donald
Lee (Democralic Alliance MP) and Minister Trevor Manuel, dated 18 February 2005, on
file with the author).

&1 For more on the history of apartheid sport and the influence ot politics in sport in South
Alrica see Gouws | Sport Management: Theory and Practive Knowledge Resources 1997
4t 184-189; jarvie in jarvie G ed Sport. Racism and Ethnicity Falmer Press 1991 ar 175-
189 Mpali “Sport and politics” in Basson & loubser Sport and the Law in South Africa
Butterwarths (lvoseleaDd CH 2 -1 et seq. John Nauright Sport, Cuftures and Identities in

feonitnued on next page]
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that eminent organisations such as the Augusta National golf club in the
USA™ (and even the Royal and Ancient Golf Club of St Andrews, the world
controlling and rule-making bady of golf) still choose to exclude women
from their membership.” Even though the Professional Golfers’ Associa-
tion of America was forced to discard its ‘Caucasian clause’ in 1961, it
appears that discrimination on the bases of race and sex is still rife in golf
and in other sports. Qur progressive legislation, including our Constitu-
tion’s equality provisions and specific equality legislation,” now provide a
powerful shield against such abharrent conduct. Augusta National would
be hard-pressed to defend its stance on the inclusion of women on the
basis of the voluntary nature of its club and its freedom of association or
dissociation in the face of such legistative prohibitions against unfair
discrimination. But, it is submitrted, our government’s notion of moving
beyond the prohibition of discrimination by enforcing the positive ad-
vancement of certain groups (on the basis of race demographics) in pro-
fessional sport, in defiance of the role of merit, would not find favour
among right-thinking persons anywhere in the world.

1 have argued previously that the constitutional standing of the funda-
mental right to equality, even in its accepted substantive interpretation
and which encompasses the notion of affirmative action, requires that the
limitation of any person’s right to equality should be clearly and suffi-
ciently justified. | have referred to South Africa’s apartheid history and the
fact that our poor human rights record necessitates a special emphasis on
the justification of any government or other action that threatens this
right. The current application of affirmative action in the transformation of
South African sport constitutes just such a threat to the equality of all the
country’s citizens, and a very visible one. The policies employed to date
go to the very heart of the moral well-being of our society, and often spark
fiery debate on issues of socio-economic reform that reflect wider and
more pervasive issues of ideology, politics and public interest in the South
African context.

South Africa David Philip Cape Town 1997, Bruce Murray and Christopher Merrent
Caught Behind: Race and Politics in Springbok Cricket Wits University Press 2004; Jarvie G
Cluss, Race and Sport in Sputh Africa’s Political Economy Routledge London 1985, Lap-
chick RE The Politics of Race and internacional Sport: The Case of South Africa Greenwood
Westport 1975, Osborne P Basil D'Oliveira - Crickef and Conspiracy: The Untold Story 1.it-
te Brown London 2004; Rodney Hartman Ali: The life of Aii Bacher Viking 2004

62 The host association of the 1S Masters tournament, arguably the leading professional
dolf tournarent in the world.

63 See the discussion in Howard Sounes The Wicked Game Sidgewick & Jackson London
(2004) a1 227 ef seq.

64 Sounes at 79-80. The ‘Caucasian clause', which was contained in the rules af the PGA
of America (the organisation which represented golf professionals, including club and
Louring professiunals ar the tirme) since 1934, read as follows: ‘Members: - Professional
golfers of the Caucasian race, over the age of eighteen (18) years residing in North or
South America, who can qualily under the terms and conditions hereunder specified,
shall be eligible . .. " (As quuted in Sounes at 21).

&5 Such as the EEA and PEPUDA.
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Government has expressed its dedication to the priarity of celebrating
democracy and non-racialism as central (o its strategic goals,” while our
Constitution confirms that the Republic is a sovereign, democratic state
founded on the values of *human dignity, the achievement of equality and
the advancement of human rights and freedoms’, and the values of ‘non-
racialism and non-sexism.”” It is therefore self-evident that the phenome-
non of transformation of sport on the grounds of the race of participants
is a very clear and fundamental symptom of the whole South African con-
dition, which constitutes (at least in part) a legacy of our segregated past.
Efforts by government to transform the way we live and play are central
to our way of life, especially in our ongoing striving to complete this im-
portant process of ‘nation-building’ and reconciliation.

[ am convinced that, even in the light of the considerable and continu-
ous public debate on this issue during the past decade, sports transfor-
mation is not accorded its proper importance in the media and social dia-
logue. While we are all rightly concerned with the imperatives of eradic-
ating peoverly and addressing the threat of HIV/AIDS and other potential
national catastrophes, it is submitted that government's treatment of the
issue of transformation in sport highlights an underlying social agenda
that is a dark current threatening to erode the very bedrock of our young
demaocracy. These efforts, as embodied in (what [ have argued to be) un-
just, incoherent, irrational and illegitimate policies and measures, fly in
the face of the very core values expounded in our Constitution. And,
equally disturbing, their formulation and application appear to proceed in
disregard of the transparency we righifully demand of our government, as
well as our fundamental right to demand that government display a
proper respect for the Bill of Rights contained in the supreme law of our
land.

| previously iamented the malaise of justification contained in the legis-
lative framework for the application of sports transformation during the
last decade. While highlighting the vague and confusing content and
wording of sports legislation in respect of transformation along racial
lines, | also attempted to illustrate the illegitimacy of this process in pro-
fessional sport in the light of our labour legislation, notably the EEA.™
Accordingly, ac first glance, the prospect ol a ‘sports equity Act’ appears 1o
be a positive development that promises a measure of clarity regarding
both government’s agenda in transforming sport and the legisiative frame-
work for determining the rights and interests of the parties involved.
However, despite statements condemning the use of controeversial meas-
ures such as racial quotas and promising a change of tack by Sport and

66 See ‘Priorities of the National Government as Articulated by the President’, Annexure A
10 Spart and Recreation South Africa’s Strategic Plan 2004-2007 (available on the inier-
neL al WWWwosesa.gov.zal.

67 Chaprer | of the Constinzion: Founding Provisions

68 Act 55 0f 1998  sce the discussion in Louw AM “Should the playing fields be levelled?
2004 Stellenbosch Law Review Vol 15 No 2 (2004) 225 at 238 et seq.
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Recreation SA,” it appears that government's position on sports transfor-
mation still displays a clear preference for what can only be termed race-
based social engineering through active and drastic intervention in the
autonomy of sports federations and processes such as team selection that
have traditionally been regarded as matters “of sporting interest only”.” It
is ironic, if one considers the remarks quoted at the beginning of this
article, to see thar the ANC appears to have come full circle in their views
regarding the role of ‘race’ - not only on the sports field but also else-
where.”

In this context, it is interesting to nate the wording of the definition of
sports transformation under discussion and to read between the lines to
determine the spirit in which it was drafted. As has been mentioned, the
definition contains the statement that 'dual application’ involves applying
both principles [of ‘universality’ and merit] at the same time, in order to
ensure that the principle of universality is not sacrificed ‘in favour of the
merit principle only as most antagonist {sic} of transformation tend to do,
especially in team selection and preparation’. This approach appears 1o
evince an attitude that the drafiers of this definition are the sole proprie-
tors of reason in the ongoing debate over this issue, advocating a view
that simply must prevail. As one observer has remarked:

After 1994 pecple who attempted ¢ sustain the former level of debate |within
the black consciousness movement] or challenge the thinking of the president
or the ANC were labelled as being ‘anti-transformation’. This silencing of criti-
cism is not an African tradition -~ that idea is a disiortion of our society's
traditional respect for its elders . . . To stave off criticism and silence its critics,
the ANC has deliberately confused criticism with undermining ‘naricnal in-
terest’. We need to sirgngthen democratic institutions, entrench demaocracy
and a non-racial society. ~

&9 In light uf the content uf the delinition of sports translormation as discussed above, it is
unclear what is meant by the following remarks on the proposed “sparts equity Act (Mr
Nxolisi Spondo, spokesperson for the Minister of Sport, Mr Makenkhesi Stofile): “This is
an umbrella act that will scrve as guideline for sport equity and not a government
measure (o enforce sport quotas’ (as quoted by Gert Coetzee "Act not another guola
plan’, available onling ar hop://www.news24. com/News24/Sport/More_Spaort/0,.2-9-
32_1539918,00.himl.

70 Regarding the extent of potential government intervention, see ns 15 and 55 above,
Belolf, Kerr & Demerriou Sports Law Hart Publishing 1999 (at 37) stawe that, in the
European context, Furopean Community law ‘insists on recognizing a region cf auton-
oy for the organizers of sport, within which the law will nor interfere’. This autonomy
is afforded 1o rules that are characterized as being *of sporting interest only’. This ‘cate-
gory’ of rules is illustrated in the cantext of the distinction between the treatment of eli-
gibility rules based on nationality in respect of national and other teams. As the authors
remark, the dimensions of this exception are uncertain, and the European Court of Jus-
tice has nor yet charted the fronrier dividing purely sporting rules from others affecting
SpOrL as an economic activiry.

71 Compare recent calls by government for the inclusion of racial classification in title
deeds cf immovable property. which has unleashed a fierce debate in the media and
Parliarnent.

72 Professor Sipho Seepe, physicist and newspaper columinist, from an interview in the
Helen Suzman Foundation's Focus 23, September 20014 {available onling as hiup: fiwww.
hsf.org zaffucus23/focus23intervicw. himl - last accessed 24 May 2005),
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The proposed legislation augurs the beginning of a new dispensation
where government will assume ultimate control of South African sport at
all levels. In fact, it is submitted that the proposed legislation may prove to
be the most drastic example of government intervention in this area of
social and economic activity anywhere in the world, which promises to
bring more problems than solutions. In passing, what expectations does
this dispensation hold in respect of the regulatory function of international
sports governing bodies? How will these arganisations respond to such a
social engineering agenda that helds the potential of again isolating South
African sport from the rest of the world on the basis of ‘race policies'? Will
the denial of the role of merit in sport find favour internationally?” Or will
South African sport become a joke?

Maybe the following montage of press statements by two of the major
role-players in sports transformation (in the context of South African
rugby) best expresses the "climate of change’ at present:

The media say we are interfering, but | am saying on record that neither the
minister nor the portfolio cemmittee is interfering, but must act if things are
falling apart.

It is not a privilege for blacks o play rugby, but their right. They must be given
an equal chance.
Mr Burana Komphela, ANC, Chair, Parliamentary Portfelio Commitiee on
Sport and Recreation.

[Transformation in SA rughy| is a continuing process and by the time we come
to |the Rugby World Cup in] 2011 there should be no doubl that the Springbok
team could be 15 black players.

Mr Brian van Rooyen, President of SA Rughy "

[s it proposed that intervention is necessary 1o ensure that players of
colour fulfill their ‘right to participation’, where an ‘equal chance' of
access lranslates to the objective of a 15-man team of ‘non-white’ players
at the level of international competition? It is submitted that stalements
such as these indicate that things may already have fallen apart.”” As was
remarked recently, it appears that the ANC's current intervention in sport

73 Eg it appears that the imernationdl governing body for cricket, the ICC, does not
currently view racial quotas in SA cricker {as applicd sporadically during rthe last decade)
as an issue warranting the organisation’s attention. However, the iCC will probably in-
tervene in SA cricker if ir rranspires that the absence of meril selection in internafional
competition affects 1he quality of such comperition, therchy “bringing the game into dis-
repute’ — from an intervicw with members of the senior execurive of the 1CC, London,
12 Qctaber 2004),

74 From a reporr on the SA Rugby presentation o the parliamentary porttfolio commitiee
on the Warld Cup 2011 bid, available online at hup:fiwww. rugbyrugby cominews/story_
41054 sheml [last accessed on 9 February 2005).

75 Have we reached a point in our society where “policy’ has eclipsed reality? Apparently
s0, according 1o the chairperson of the Parliamentary Porifolio Commilles on Sport, Mr
Butana Komphela. who, when questioned recently about sports ransformation and his
own views on the issue, responded as follows: '1 don't know anyrhing about [sport]. but
I know the policy position of the ANC around sport ... When you arc a member of Par-
liament you are nor elected becaust you have a masters degree in science. We are
clecred 1o look at policy directions,” (From “So Many Questions' Sunduay Times, 27 Fueb-
ruary 2005).
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has occasioned a shift from ‘no normal sport in an abnormal society’ to
one of ‘abnormal sport in a nermalising society’.™ And one can only ask
what is next: ‘Will the government start telling South African chess players
to move the black pieces first?””

[t is sincerely hoped that government will view the observations con-
tained in this article as a genuine invitation to explain its proposals, clearly
and sufficiently, in the light of the realisation that we all share an interest
in South African (professional} sport, as a national pastime, as an impor-
tant contributer to our GDP, and as a symbol of our excellence as a na-
tion.
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