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1 INTRODUCTION

The Constitution' provides that when organs of state contract for goods or
services, they must comply with, inter ala, the following principles. fairness,
competitiveness and cost-effectiveness. In brief, this means that organs
of state should make use of competition when procuring goods or ser-
vices Organs of state should “shop around” and autract the maximum
number of contractors who will participate i such competition An organ
of state should then choose to contract with whoever offers the best deal.
In other words the aim 1s to cnsure the attainment of the best value for
money - public money should be spent in an effective and efficient man-
ner. Those who participate in government procurcment procedures
should also be treated fairly and even-handedly; there should be no bias in
the award of contracts.

In many instances, depending on the nature and value of a parucular
contract. organs of state make usc of a call for tenders when procuring
goods or services: the public is invited to tender for the provision of goods
or scrvices. There are, however, certain tenderers or contractors who
may be excluded from parucipation. Legislation provides that an organ of
state may (1) disregard or reject a contracior’s tender for the non-payment
of taxes andfor (2) debar a contractor from future government contract
awards for the failure 1o render satisfactory contractual performance in the
past or on the ground of fraud or corruption. In this article, it will be argued
that some of the legislative provisions (dealing with the rejection of ten-
ders and the debarment of contractors) have the potential to unduly exclude

* Pas article 1s based on certani sections of the author’s unpublished doctoral thusis The
legal yequlanion of gavernment procirement an South Africa (Umversiy ol the Western
Cape, 2000)

S B Prov LLB LEM LD (UWO) The finaaaal support of the Research Development Office
ot the Unwersity of the Western Cape s gratefully acknowledged. | am also indebred 1o
Sope Williams, a visaing lectarer troae the Urversity ol Nomingham’s Public Procure-
ment Resedrch Group, who generously prowvded me with saierials unavatable and nn-
keiown o e at the time of wriing this article, and without which this aniicle would he
of a much pourer qualuy

I Consttution of the Republic ol South Alrica 108 of 1996

2 Secgon 217¢1). The sther prinaples include cquily and transparenty

3 The words tender and Chid” are olten used mterchangeably  The same apphes 1o the
words Ctenderer” and Chikder Tor the purposes of this articdle, use will pnimanly be
made of the words tender” and “tenderor”
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certain contractors from participating in government contract awards, and
so defeat compliance with the principles of fairness, competitiveness and
cost-effectiveness in section 217(1) of the Constitution. The debarment of
contractors should furthermore comply with the Promotion of Administra-
tive Justice Act (Paja).’ which provides for the protection of tenderers who
participate in government procurement procedures.

First, attention will be given to the legislation dealing with the rejection
of tenders for the non-payment of taxes. In doing so, the focus will be on
legislation that applies to national and provincial government and legis-
lation that applies to local government. Next, attention will be given to the
debarment of contractors. A distinction will be drawn between debarment
on the ground of unsatisfactory contractual performance and debarment
on the ground of fraud or corruption. An overview will be given of the
different legislation dealing with debarment, and a distinction will be
drawn between legislation that applies to national and provincial govern-
ment and legislation that applies to local government. A critique will then
be offered of such legislation. Finally, attention will be given to the de-
barment of contractors and the concept of ‘administrative action’ as pro-
vided for in section 33 of the Constitution and Paja.

2 REJECTION FOR THE NON-PAYMENT OF TAXES

2.1 Legislation

As noted above.’ 1o ensure the attainment of the best value for money in
the procurement process, it is important for competition to be sufficiently
wide: the aim should be to attract the biggest possible pool of competi-
tors. The rejection or disregard of tenders clearly has the effect of reduc-
ing the pool of compeltitors who participate in government procurement
procedures. It is important, therefore, for strict rules to govern the rejec-
tion or disregard of tenders: an organ of state should have good reason for
refusing to consider a particular tender(s). At all three levels of govern-
ment, provision is made for the rejection or disregard of tenders.

At national and provincial government level, the Regulations to the Pub-
lic Finance Management Act (PFMA)’ pravide that an accounting officer’
or accounting authority’ must reject the tender of a tenderer wha fails to

4 3 of 2000
5 Par I,
6 Act | of 1999, as amended by Act 29 of 1999. See the National Treasury: Regulatio 1s

for Departments, Trading Entities. Constitunonal Institutions and Public Entities 1ssu
in werins of the Public Finance Management Act, 1999, Government Gazette No. 273 45,
15 March 2005 - hereafter the PFMA Regulations.

7 The PFMA defines an accounung officer in s | as ‘a person mentioned in section 36°
Secuon 36, in wurn, provides that all deparunents and consututional institutions must
have accounting officers. In the case of depariments. the head of the departument s the
accounting officer, and in the case of copsutional institunions, the chief executive offi-
cer is the accounting officer. In exceptional circumstances, the National Treasury may
instruct that a person other than the head of deparcment or chiet executive officer be
the accounting officer.

8 The PFMA defines an accounting authority in s | as ‘a body or person mentioned in
seclion 49" Section 49, in turn, provides thac every public entity must have an authority

[continued on next puye/
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provide written proof from the South African Revenue Service (SARS) that
it has no outstanding tax obligations or that it has made arrangements to
pay outstanding taxes = Al local government level, on the other hand, the
Supply Chain Management Regulations to the Local Government. Municr-
pal Finance Management Act (MFMA)'™ provide that a supply chain man-
agement policy (SCMP) must enable an accounting officer'' (o reject any
tender from a tenderer whose municipal rates and taxes and municipal
service charges arc in arrears for mare than three months.”

2.2 Evaluation

The different legislation referred to above clearly aims to ensure com-
pliance with the principles ol compelitiveness and cost-effectiveness.”
From a cost-effecuveness point of view, in particular, it can safely be
assumed that a contractor who is unable or unwilling to pay his or her
taxes s unhkely to render satisfactory performance under a contract and
15 likely to cost an organ of state more in the long run Contractors who do
not pay their taxes also have an unfair competitive advantage over con-
tracters who do pay their taxes because they are able to submit lower
tenders. Thus, the relevant provisions in the PFMA Regulations and the
MEMA SCM Regulations serving as revenue collecting measures also ensure
compliance with the prinaples ol competitiveness, fairness and cosi-
effectiveness. They further ensure that organs of state are not perceived

that 15 accountable for the purposes of the PEMA 1t g public entity has @ board or other
cuntrolling body, such board or controliing body is the accounting authority, dand it g
public eniny does not have a controlling body, the chiet executive officer or other per-
sonn charge s the accounting authorny The Natonal Freasury may also i excephional
arcanstances instruct that another funcnionary of the public entity serve as the ac-
counting andhonty

9 Regudation 16A9 Hdy  The National Treasury, Government Procurement General Con-
dinons of Contraci (hereatter the GO avalable at gy lwww .t edasury gov zal
showplina hun, ase the search engime, chick on Chief Brectorate. Notms and Stan-
dards’ and ther on CAnnexure A confirmed access, 25 January 20006y also provide
thiat an organ ol state must not contract with 4 tenderer whose 1ax miaiers are not in
order The orgdn of siate tuust be supplied with an onginal tas clearance certificate
issued by SARS iclause 32 3) See also National Treasury Supply Cham Managemeci
Office. Pracuce Note Number SCM 1 of 2006 Tax Clearance Cerpificates’ pdar |5 and
SHBD 2 “tax Cledrance Cernhicate Regquarements’  available al hiip fiwww treasury gov
zafshowplma hun, chick on “freasury Practice Nowes' and then on *Supply Chain Man-
agemertt Pratiice Notes' (confirnied access, 25 Jaoudry 2006)

10 Act K6 of 2003 Sce the Local Governmnent Mumdipal Finance Management Act. 20073
Municipal Supply Chain Management Regulanons, Government Gagette No o 27636, 30
May 2005 heredlter tie MEMA SCM Regulations

L1 Seenon tih of tie MEMA provides that an accounung officer for & municipality 'means
the tunicipal oflical referred 1o 1 secnon 607 and that the accountng ofticer lor a
municpal entity “micans the othctal of the enaty referred 1o in section 937 and “includes
a person acung das the accounting officer” Section 60 provides that “rfhe municipal
manager of a municipahity 15 the accounting officer of the muapality for the purposes
of fthe MEMAT . and s 93 provides that “Juihe chict excanive otticer of a municipal en-
tiry appointed moterms of secnon 93] of the Municipal Systems Act is the accounung
otficer of the cntity’

12 Regukiion 3801 Hdw

13 See s 207¢0 ol the Consutugon
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by the general public as giving support to those who fail to pay their taxes
which, in turn, enhances the integrity of the government procurement
process.' On a critical note, however, it is submitted that provision should
be made for the exclusion of contractors also on the ground of bank-
ruptcy, insolvency or winding-up.” These are ‘abvious threat{s]’ to the
ability and continued ability of a contractor to render satisfactory per-
formance under a government contract.'

3 DEBARMENT"

3.1 General

The debarment of a contractor is not the same as the disregard or rejec-
tion of a tender, though the consequences are similar. Debarment means
that a contractor is excluded or barred from future participation in atl
government contract awards, whereas the disregard or rejection of a
tender, particularly for the non-payment of taxes," generally relates to a
particular occasion. In the latter instance (the rejection of a tender), for
example, a tender could on a specific occasion be rejected because the
contractor’s taxes are not fully paid, whereas on a different occasion the
contractor’s tender may be considered because its taxes are fully paid.
The rejection of a tender for the non-payment of taxes can therefore be
said to be a once-off decision which is dependent on the circumstances of
the particular case. With debarment, however, a contractor’s name is
blacklisted or removed from an organ of state’s list of approved contrac-
tors, and such removal is for an extended period of time. A contractor is,

14 Arrowsmith S The law of public and ufitties procurement (2005) par 12 38 See also the
European Communily's new public procurement directives Article 45(2)(F) of Directive
2004/1 8/EC on the coordination of procedures for the award of public works contracts,
public supply coniracls and public service contracts (the Public Sector Directive) pro-
vides for Ihe exclusion of contraclors who have not paid their taxes - (2004) Official
Journal of the European Unton L t34/114 The same exclusionary rule applies under Art
54 of Direclive 2004/1 7/EC coordinating the pracurement procedures of entities operal-
ing in the water, energy. transporl and postal services sectors {the Utilities Directive) -
(2004} Officiat fournal of the European Union L (34/1.

15 See generally Arrowsmith (fn 14 above) par 12.35.

16 Ibid.

17 Debarmenl is also sometimes loosely referred to as “blacklisting’, ‘exclusion’” or ‘sus-
pension’. Strictly speaking, however, suspension (in parcicular) is different from debar-
ment because, unlike debarment, suspension is of a lemporary nature. On debarment
generally, see Arrowsmith (fn 14 above) pars 12.31-12 42, For literature on debarme x
and suspension in the United States, see Schooner SL “The paper tiger surs: Rethinking
suspension and debarment’ (2004) 5 Public Procurement Law Review 2 t-217; Brian D
‘Contractor debarment and suspension: A broken system’ (2004) 5 Public Procurement
Law Review 235-239; Madsen M 'The government’'s debarment process: Out-of-step
with current erhical standards® (2004) 5 Public Procurement Law Review 252-254, Shaw
SA 'Access to information. The key chalienge 1o a credible suspension and debarment
programme’ (2004) 5 Public Procurement Law Review 230-234, Bednar R| ‘Emerging
issues in suspension and debarmenl. Some observations from an experienced head'
(2004) 5 Public Procurement Law Review 223-229

IB See par 2.1 supra
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in other words, cxcluded from parucipating in all government procure-
ment procedures.

The debarment of contractors clearly reduces the pool of competitors
who participate in government procurement procedures and accordingly
has the potential to defeat the principles of competiiveness and cost-
effectiveness.” The debarment of a contractor may also result in non-
compliance with the principle of fairness™ if an organ of state does nol
follow proper procedures, for example, by allowing the contractor an
opportunity to be heard.” At all three levels of government. legislation 1s
in place which makes provision for the debarment of contractors. Firsl,
attention will be given 1o the debarment of contractors on the ground ol
non-performance or unsatisfactory performance under a previous govern-
ment contract. Thereafter, attention will be given to the debarment of
contractors on the ground of fraud or corrupuon. [n both instances (non-
performance and fraud or corruption), an overview will first be given of
the different legislation which makes provision for debarment, and a
critique will then be olfered ol such legislation

3.2 Debarment for unsatisfactory contractual performance

3.2.1 Legislation

At national and provincial government level, the PFMA Regulations pro-
vide that an accounting officer or authaority ‘may disrcgard the bid of any
bidder if that bidder, or any of its directors . . . have failed to perform on
any previous contract’ Al local government level, on the other hand, the
MFMA SCM Regulations provide that an accounting officer must be able to
reject the tender of a tenderer "who during the last five years has failed to
perform satisfactorily on a previous contract with the municipality or
municipal entity or any other organ of state after written notice was given
to that |tenderer| that performance was unsatisfactory’.” An accounting
officer must also be able 1o reject the tender of any wenderer if that ten-
derer, or any ol its dircctors “has willfully neglected, reneged on or failed

19 1 the case ol the debarment of conractors on the groand of non-perfurnméance or un-
satistactory performance nnder 4 previous governmaent contrace (see pdr 3 2 below), i
docs not appear as though such contractors dre. stnetly speaking, “blackhsted” Contrac-
tors whio have rendered unsatisfactory contractual pertorindance in the pdst are, how-
ever. prevented by legislanion front obtaining contracts for an extended period ol nine
alter sucle unsaustaciory performance as will be seen below (par 3 2.1) Therr exciusion
[rom govermment contrdcl dwards can therefore be regarded as falling within the gen-
cral meaning ol “debarment’

0 Secnen 2170 ot the Constiation

b ld

22 See par 4 below. where 1 s argued that the deaision to debar 4 contractor fram huture

government contract awards dmounts o “adrnaustrative acnion” widun the meanimg ot
5 33 ol the Constnution and Paja, Dwis enudhng the attected contractor (o, miter aha. an
opportunity 1© be heard

23 Regulaton 16AY 2(@)m)

24 Regulation 38C1H{d)on
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to comply with any government, municipal ar other public sector contract
during the past five years’.™

3.2.2 Evaluation

The legislation discussed above clearly aims to ensure compliance with
the principles of competitiveness and cost-effectiveness.” From a cost-
effectiveness point of view, in particular, a failure on the part of a contrac-
tor to render satisfactory performance under a previous government
contract leads to the logical assumption that the contractor is unlikely to
render satisfactory contractual performance in future. The debarment of
contractors on the ground of unsatisfactory performance thus ensures that
organs of state conduct business with only responsible and reliable con-
tractors which, in turn, ensures the efficient use of taxpayers’ money .’

To ensure compliance with the principle of fairness (and competitive-
ness), however, it is important to guard against the unfair treatment of
contractors. [t appears that the rules that apply to national and provincial
government are stricter than the rules that apply to local government. At
national and provincial government level, no time period is attached to
the failure on the part of a contractor to render satisfactory performance
under a previous contract to justify the rejection of its tender - the PFMA
Regu]anons simply refer to the failure to perform on ‘any previous con-
tract’.” A contractor’s tender could therefore, on a literal interpretation,
be rejected, regardless of when or how long ago it failed to perform under
a previous contract. A contractor’s tender could, for example, be rejected
because twenty years ago it failed to render satisfactory performance
under a contract. This would clearly be unduly harsh. It is, furthermore,
not necessary for a contractor to have been at fault in the non-perform-
ance of a previously awarded contract to justify the rejection of its tender
- the PFMA Regulations simply refer to ‘the [failure] to perform’ on a pre-
vious contract.” A contractor’s tender could thus (again), if read literally,
be rejected even if jts failure to perform under a previous contract was not
due to its own fault but as a result of, for example, force majeure.’

3.2.3 Submission

It is submitted that the rules that apply to national and provincial govern-
ment for debarment on the ground of unsatisfactory contractual performance

25 Regulation 38(1)(g)iin.

26 Section 217(4) of the Constitunion

27 See also the United Stales Federal Acquisition Repulations (FAR), in particular FAR
9.496-2(b)(1)(i), which provides for debarment on the ground of ‘willful Failure to per-
lorm’ under one or more contracts, ‘[a] history of failure to perform’ or ‘unsatisfactory
performance of, one or more contraclts’

28 Regulation 16A9 2(a)(iii) (cmphasts added)

29 Regulation 16A9.2(a)(iii) (ermphasis added).

30 The GCC (clausc [.12) defines force majeure as ‘an event beyond the control of the
|contractor] and not involving the [contractor's] faull or negligence and not foreseeable.
Such events may include, but are nol restricted to, acts of the [organ of state] in 1ts sov-
ereign capacity, wars or revolutions, fires, floods, epidemics, quarantine restrictions and
freight embargoes’.
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may, on a literal interpretation, unduly exclude certain contractors from
participating in government procurement procedures and so defeat the
principles of fairness, compelitiveness and cost-effectiveness.” Rejecting a
contractor's tender because of a mere “(failure] to perform’™ on ‘any
previous contract’”’ may lead to unfair treatment and unduly limit com-
petition. A contractor’s tender should be rejected only if the fallure to
perform was ‘willlul’. The contractor must, as is the case at local govern-
ment level, have ‘wilifully neglected, reneged on or failed to comply with’
a government contract.” It is furthermore important for a time period o
be attached to the non-performance or unsatisfactory performance by a
contractor on a previous contract. tere, oo, the time period may be sim-
ilar to the period that applies 0 local government (i.e. the preceding five
years)

It is thus proposed that it is important for the wording of the PFMA
Regulations, in particular Regulation 16A9.2(a)(1ii), 1o be interpreted in ac-
cordance with the Constitution, particularly for present purposes the prin-
ciples of fairness, competitiveness and cost-effectiveness in section 217(1)
of the Constitution.” Section 6(2)(h) of Paja similarly requires reasonable
adminustrative action on the part of state organs. Alternatively, Regu-
lation 16A9.2(a)(iil) should be amended in such a way that it is more in
tune with the wording of Regulation 38(1)(g)(iii) of the MFMA SCM Regula-
tions. Doing so would to a large extent ensure that the rejection of a
contractor’s tender for non-performance or unsatisfactory performance
under a previous contract complies with the principles of fairness, com-
petitveness and cost-effectiveness.”

3.3 Debarment on the ground of fraud or corruption

3.3.1 General

The word ‘corruption” has been alforded a number of dictionary mean-
ings. " Morc relevant for present purposes, corruption has been described
as -

3t Sccuon 217( of the Constitninon

32 Regulation 16AY 2aiii) (emphasis added)

33 Regulation [6A9 2(a)(ui) (emphasis added)

34 Regulation 38(HHghub of the MFMA SCM Regulations

35 Regulation 38cipgidin of the MFMA SCM Regulations

36 Sere s 392 of the Constiution which provides that “jwihen mterpreung any legislation

cevery court, inbunal or forum nuist promote the spirt, purport dand objecrs of the

Bitl of Rights'. I this regard. see s 33 of the Constiution wiuch generally deals with ‘just
admimstrative acnon’, re adnurustrative action that s, anter aha, lawful, redasonable
and procedurally Leir As expounded upon below (par 4), the courts have held that the
conduct of the governunent procurcrnent process, the evaluation of tenders and the
award of a 1ender 10 a suceesstul tenderer are all forms of "adnurustrauve acuon” withun
the meaning of s 33 of the Constitution {and Paja) Thus, tenderers are cntitled 1o pro-
curement procedures and decistons that are, inler aha, lawful. reasonable and pro-
cedurally fawr See turiher par 4 below on the debarment of contractors and the concept
ol “adiminsirative action’

37 Section 217013 ol the Conshitiion

38 See o g Burton WO Burton's legal thesaurus 5 ed (1998) 131
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the abuse of entrusted power for personal gain or for the benefit of a group to
which one owes allegiance. It involves behaviour on the part of officials in the
public sector, whether politicians or civil servants, in which they improperly
and unlawfully enrich themselves or those ctose to them by the misuse of the
public power entrusted to them. |The following elements must furthermore be
present for corruption to take place, i.e.] a public official, discretionary power, a
misuse of that public power by the publlc official and a benefit (whether in
money or in kind) resulting to that officiat.’

in the government procurement context, corruption can take a number of
forms. Corruption on the part of tenderers may take the form of, inter
alia, collusion in the submission of tenders (also referred to as collusive
tendering arrangements); influencing the work of evaluators; inciting
breaks of confidentiality; the offering of bribes; over- and under-invoicing;
influencing the choice of procurement method or technical standards;
‘fronting’, i.e. where black people are signed up as fictitious shareholders
in essentially ‘white’ compames “ andlor inaccurate disclosures in the
submission of tenders."" Corruption on the part of public officials, on the
other hand, may take the form of, inter alia, the preparation of slanted
tender specifications; the approval of inappropriate tenders; tampering
with tenders; breaching confidentiality, the taking of bribes; the use of
position to obtain a prlvace benefit; and/or the lax administration of a
contract after its conclusion.”

Whichever form corruption takes, corrupt practices are generally re-
garded as immoral and improper in terms of good procurement practice.
It is extremely damaging to the procurement process because it reduces the
confidence that honest contractors and the public at large have in the
government. Corruption leads to the slackening of competition for govern-
ment contracts and impacts negatively on the government's ability to
obtain the best possible value for money. Corruption also impacts nega-
tively on the attainmen: of other objectives in the procurement process. for
example, policy promotion and the fair treatment of contractors.™ It is,
therefore, not strange for legislation to make provision for the debarment of
contractors from government contract awards on the ground of corruption.

3.3.2 Overview of legislation

The primary legislation that makes provision for the debarment of
contractors on the ground of fraud or corruption is the Prevention and

39 Swapenhurst F and Langseth P 'The role of the public administration in fighting corrup-
tion” (1997) 10(5) international Journal of Public Sector Management 34 1-330, 313 (foot-
notes omikted). See also Nye JS 'Corruption and political development: A cost benefit
analysis’ (1967) 61 American Political Science Review 417, 419,

40 Atso referred to as 'window dressing’ or ‘takenism’.

41 See generally the Ministry of Finance and Public Works, Green Paper on Public Sector
Procurerment Reform in South Africa. Government Gazette No. 17928, 14 April 1997 -
clause 4 14,

42 tbid

43 On the use of government procurement as a policy tool in South Africa, see generally
Bolton P ‘The use of government procurement as an instrurnent of palicy’ (2004) 121(3)
SALJ] 619; Bolton P The legal regulation of government procurement in South Africa (un-
published LLD thesis, University of the Western Cape, 2005) ch 6. See also ch 5 on the
fair treatment of contractors who participate in government procurement pracedures.
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Combatung ot Corrupt Activitics Act (Corruption Act),” which applies to all
three levels of government. The Act makes provision for offences in
respect of corrupt activities relaung to contracts,” and offences in respect
of corrupt activities relaung to the procuring and withdrawal of tenders.™
Section 28(1)(a), in particular, provides that a court, when convicting a
person of an offence in respect of corrupt acuivities relatng to contracts or
corrupt activities relating to the procuring and withdrawal of tenders
‘may’, in addition to imposing any sentence contemplated in section 26,
order that the particulars of the person, the conviction and sentence, and
any other order of the court consequent thereon, be endorsed on the
Register for Tender Defauliers. If the person convicted is an enterprise,
the court may also order that -

() the particulars of that enterprise,

(1) the paruculars of any pariner, manager, director or other person, who
wholly or partly exercises or may exercise control over that enterprise and
who was involved in the offence concerned or who knows or ought rea-
sonably to have known or suspected that the enterprise committed the of-
fence concerned,

(ny the conviciion, sentence and any other order of the court consequent
thereupon,

be endorsed on the Register "

The court may, furthermore, order the endorsement on the Register of -
{1 any other enterprise owned or controlled by the person so convicted,
or
(ity the particulars of any pariner, manager, director or other person, who wholly
or partly exercises or may exercise control over such other enterprise, and
which -
(aa) enterprise, partner. manager, director or other person was involved in
the offence concerned, or
(b partner, manager, director or other person knew or ought reasonably
to have known or suspected that such other enterprise was involved
in the oftence concerned.”

An endorsement on the Register for Tender Defaulters also applies, unless
the court directs otherwise, (o every enterprise which will be established
in the future and which will be wholly or partly controlied or owned by
the convicted or endorsed person or enterprise.” The Registrar must also
endorse the Register accordingly.™ Chapter 6 of the Corruption Act makes
provision for the establishment of the Register for Tender Defaulters, the
designation of a Registrar, the powers, duties and functions of the Regis-
trar, access to the Register by the public, and regulations pertaining to the

A4 Act 12 ol 2004

45 Section 12

46 Scchon 13

47 Section 28(1)hi

48 Sectiun 28(1(0) (eimphasis added)
49 Section Z28(1)Md)

r

50 ibid.
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Register. The National Treasury may decide on the period of endorsement
of offenders in the Register, but such period may not be less than five years
or more than ten years.” During the period of endorsement, any offer ten-
dered by the relevant party must be ignored or disqualified by the National
Treasury, purchasing authority or government department concerned.”

The Regulations Regarding the Register for Tender Defaulters (as re-
quired by chapter 6 of the Corruption Act) have been promulgated.”
Provision is made for the inclusion of the particulars in the Register not
only of the actual person(s) or enterprise(s) convicted for fraud or corrup-
tion, but also the ‘names of persons identified by the court of law to have
been implicated by the conviction’ as well as ‘enterprises linked to the
convicted enterprise’.™ Notice of entry into the Register must be given to
affected parties after such entry has been made (i.e. ‘within 14 days after
such entry’).” The particulars of persons or enterprises entered into the
Register ‘must’ furthermore be retained in the Register for 20 years,” this
being the period of endorsement referred to in section 28(1)(a) of the Cor-
ruption Act, and the Register musc be available for public access.”

50 Section 28(3)(a)(ii).

52 Section 28(3)(a)(iii). The Minister of Finance has also, in terms of 513 of the State
Tender Board Act 86 of 1968, amended Regulation 2 of the State Tender Board Regu-
lations (published in Government Gazette No. | 1328, | July 1988 as set out in the Sched-
ule) by making provision for penalties for contracts cancluded as a result of carruption.
Specific provision is made for the debarment of contractars. Regulation 3(5)a)iv) pro-
vides, inter alia, that ‘the Board may, in addition to any other legal remedies it may
have, resolve that no offer from the person concerned should be considered during such
period as the Board rnay stipulate’. Regulation 3(5)(b), however, pravides that ‘[t]he
Board may at any time vary or rescind any restriction’. The Preferential Procurement
Regulations, Government Notice R725, Government Gazette No. 22549, 10 August 2001
(applicable to all three levels of government) also make provision for penalties for the
fraudulent atainment of preferences andl/or the non-attainment of specified goals in the
performance of a contract. Regulauon 15(2)(d) provides that an organ of state may ‘re-
strict the concractor, its shareholders and directors from obtaining business from any
organ of state for a period not exceeding 10 years'. The Regulations are currently (25
January 2006) in the process of being redrafted - see the Preferential Procurement Pol-
icy Framework Act, 2000 (Act No 5 of 2000): Drafc Preferential Procurement Regu-
lations, Government Gazetie No. 26863, 4 October 2004.

53 Regulations Regarding the Register for Tender Defaulters, Government Guzetie No.
27365, |1 March 2005.

54 Regulations {(1)(g) and 1(1)(h). See also United Stales FAR 9.406-5, which provides for
a similar scope for debarment.

55 Regulation 2.

56 Regulation 3.

57 Regulation 5. The [nternational Labour Organisation (ILO) Labour Clauses (Public Can-
tracts) Convention, (949 (No. 94) also makes pravision for the debarment of contrac-
tars. Article 5 | provides that ‘[a]dequate sanctions shall be applied, by the withholding
of contracts or otherwise, for failure to observe and apply the provisions of labour
clauses in public cantracts’. See also Turpin C (British government and the constitution:
Text, cases and materials (1990) 60, 414). where the author points out that during 1975
and 1978 the British Government used 1its contracting power in support of counter-
inflation policy on wages. All contractors who paid wages higher rhan rhose approved
by the Government were blacklisted and denied the award of government conrracts.
Btacklisted firrms could also not challenge the Government’s acrions in the courts because
their legal rights had not been infringed - contractors were not regarded as having a
right to be awarded government contracts.
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The PFMA Regulations (applicable to national and provincial govern-
ment) reiterate the provisions of the Corruption Act pertaining (o debar-
ment and provide that a tender may not be awarded to a contractor that
is ‘histed’ (i.c. whose name is, as stated in the Corruption Act, ‘endorsed’)
on the National Treasury's database as a company or person prohibited
fram doing business with the public sector.” An accounting officer or
accounting authority must also ‘reject a proposal for the award of a con-
tract if the recommended bidder has committed a corrupt or fraudulent
act i compeung for the particular contract’.”” An accounting officer or
authority ‘may’ furthermore ‘(a) disregard the bid of any bidder if that
bidder, ar any of its directars (i) have abused the institution’s supply chain
management system; |or| (i) have committed fraud or any other im-
proper conduct in relation to such system; [and] (b) must inform the
relevant treasury of any action taken in terms ol paragraph (a)”.™

The MFMA SCM Regulations (applicable to local government) further
provide that an SCMP *must disallow the listing of any prospective pro-
vider whose name appears on the National Treasury's database (i.e. in the
Register for Tender Defaulters) as a person prohibited from doing busi-
ness with the public sector’.” An SCMP must also enable an accounting
officer to reject a recommendation for the award of a contract 10 a ten-
derer who ‘has committed a corrupt or fraudulent act in competing for the
particular contract’.”™ An accounung officer must furthermore be able to
reject the tender of any tenderer if that tenderer, or any of its directors -

(1 has abused the supply chain management system of the municipaluy or
municipal entity or has commitied any improper conduct in relation 1o
such system,

(1) has been convicted for fraud or corruption during the past five years: or

58 Regulaton 16A9 1)

59 Regulaton 16AY | (e} (cimphasis added;.

60 Regufanon [6A9 2 Regulauon 3(5) 4y ol tht Siate Tender Board Acr 86 ob 1968,
Amendment 1o Regudations of the State tender Board Actin terms of s 13 also provides
that 1l the Tender Buard s of the opinion that a4 person “(v) who has condluded an
agreement referred toin secton 401)a) of the Act, has promised, offered or given a
bhrbe, or has acied inrespect thereot ina fraudulent manner or in bad fath oran any
other wnproper manner, the Bodard may, in addaion to any other Jegal remedies it may
have, reselve that no offer from the parson concerned should be considered during such
period as thie Board may sripulate’ Sce also par 47 of the Siate Tender Board General
Condinons and Procedures (5T 36)

61 Regulaton 14(16¢) A contractor's nante could drguably be reroved from a list of
accredited prospective providers also due o a failure 1o respond to tender mvitations or
o Tatlure to mamtan the prescnbed siandards or condigons lad down for mclusion on
the particudar st See Turpin C Guvernment procurement and contracts (1989) 240 The
removal of @ conracior from g list would. however, be appropriate only if there are
many supplicrs Thus, the more suppliers there are of the goods or services needed by
an orgart ol state. the vaster 1 would be 1o obtaint the goods or services at reasonable
cost elsewhere  the removal ol a spediflic contractor would therefore give rise 1o few
ditficutnes (if any!l. On the other hand. dic fewer suppliers there are of the goods or ser-
vices needed by an organ of state, the more difficult it would be to obtain the goods or
services at reasonable cost elsewhere  the removal ot a specitic contractor is therefore
hikely to give nisc 1o more difficulties

62 Regulation 38(1)e) (emphasis added)
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(iv) has been listed in the Register for Tender Defaulters in cerms of section 29
of the [Corruption Act).’

The White Paper on Municipal Service Partnerships® similarly proposed
(in 2000} that ‘[t]he proposal of any bidder that has engaged in a corrupt
practice must automatically be rejected’. Also, ‘(alny contract awarded as
a result of corrupt procurement processes must be declared void ab initio.
In addition, a bidder that has engaged in a corrupt practice in a govern-
ment procurement process should be barred (temporarily or permanently)
from bidding in other government procurement processes’.”

3.3.3 Evaluation

Fraud and corruption defeats compliance with all the principles in sec-
tion 217(1) of the Constitution.” In principle, therefore, the rules regard-
ing the debarment of contractors on the basis of fraud or corruption are
not improper if effect is to be given to section 217(1). The exclusion of
contractors on the ground of fraud or corruption also enhances the integ-
rity of the government procurement process - organs of state are prohib-
ited from associating themselves with convicted contractors. Contractors
involved in illegal activities are thus not supported, and [here is support
for government policies embodied in criminal legislation.”” The existence
of a Register for Tender Defaulters further alleviates the need for organs of
state to spend time and effort reviewing the capability of debarred con-
tractors — they can simply exclude debarred contractors from considera-
tion which, in wrn, leads to cost-savings.” Criticism can, however, be
leveled against the legislation dealing with debarment on the ground of
fraud or corruption, on a number of issues.

63 Regulation 38(1)(g) Article |5 of the Uniled Nauons Commiission on Internationat Trade
Law (UNCITRAL) Mcedel Law on Procurement of Goods, Construction and Services, 1994
also provides thal ‘[a] procuring enlily shall reject a tender, proposal, offer or quotation
if the supplier or contracior thal submilted it offers, gives or agrees to give, direcily or
indirecily, to any current or former officer or employee of the procuring entity a gratu-
ity in any form, an offer of employment or any other thing of service or value, as an in-
ducement with respect to an act or decision of, or procedure followed by, the procuring
entity in conneclion with the procurement proceedings’.

64 Department of Provincial and Local Government. White Paper on Municipal Service
Partnerships, General Notice 1689 of 2000, Government Gazette Vol 418, no 21126, 26
April 2000 (clause 4.9).

65 Ibid. Clause |7 of the City ol Cape Town, Contracts lor Services: Special Conditions of
Tender  available at hup://lwww.capetown.gov.za/tenders/pdf!Special.pdf (confirmed
access. 25 January 2006) also provides the following: ‘If Tenderers ... or any person
employed by them, are found 1o have either directly or indirectly offered, promised or
given to any Councillor or person in the employ of the Council, any commission, gratu-
ity, gift or other consideration, the Council shall have the nght summarily and without
recourse (o law and without prejudice 10 any other legal remedy which it may have in
regard to any loss and/or additional cost or expenses, to disqualify the Tender . . . with-
out paying any cormpensation to the aforesaid Tenderer' (emphasis added).

66 See par 3.3.1 supra

67 See also Piselli E ‘The scope for excluding providers who have committed ¢riminal
offences under the EU procurement directives' (2000) & Public Procurement Law Review
267 268.

68 On suspension and debarmem as efficiency measures, see Kramer RE ‘Awarding
contracls to suspended and debarred firms: Are stricter rules necessary? (2005) 34(5)
Public Contract Law Journal 539, 550
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(a) The endorsement period of 20 years

The Regulations Regarding the Register for Tender Defaulters may have
undue consequences The particulars of persons or enterprises entered
into the Register must, in terms of the Regulations, remain in the Register
for 20 yearsf’“ This s in conflict with section 28(3)(a)(ii} of the Corruption
Act, which provides that once the Register has been endaorsed in accord-
ance with a court order,

the National Treasury must determine the period (which may not be less than

five years or more thun 10 years) for which the particulars of the convicted per-

son of the enterprise must remain in the Register "
Regulation 3 is clearly invalid becausc it is in direct conflict with sec-
tion 28(3)(a)(i) of the Corruption Act It is submitted that the Regulation
should be rephrased to state that the particulars of persons or cnterprises
must remain in the Register for a period of five years. This can be argued
to be a reasonable period of ume, and is also in line with the argument
that the underlying policy of the debarment of conlraclors should not be
the punishment of contractors (debarment is, in any event, in addition to
any sentence a court may impose in terms of section 26 of the Corruptton
Act™) buc rather the protection of the state against unscrupulous and
unethical contractors It is submitted that an endorsement period of 20
years is unreasonably long - it has as its primary aim the punishment of
contractors and nat the pratection of Lhe slate against the risk of unethical
contraclors. Government procurement is business, and the debarment of
a contractor should be viewed as a business decision. A debarment period
of 20 years noct only unduly punishes convicted contractors but also
unduly limits competition and inhibits organs of state from obtaining
goods and services at the best possible price.”

It is, furthermaore, important for provision 10 be made for contractors to
apply to the National Treasury for the reduction of the period or extent of
debarment. Such apphcation shaould, hawever, be accompanied by support-
ing documentation, for example, (1) [nfewly discovered material evidence;
(2) frleversal of the conviction or civil judgment upon which the debarment
was based; (3) [bJona fide change in ownership or management; (4)

69 Regulation 3

70 Emphasis added. See also Regulation 1(1)(K) of the Regulauons regarding the Register
for Tender Defaulters which provides that rhe “period of endorsement contempliated in
section 28(3) ) of the [Corrupnion] Act’ must be entered in the Register for Tender De-
taudeers (erphasis added)

71 Set s 28(1)a) ol the Corruption Act and par 3 3 2 supra

72 See United States FAR 9 406-4(a)(1)., whuch provides that the period of debarment
should generally not exceed three years For violations ot provisions contained in the
Drug-Free Workplace Act of 1988, the period of debarment may not exceed five years
(FAR 9 4006-4¢a)(1)(1)) Under European Community law. no tinie period is supulated tor
the debarment of contractors The period of debarment thus falls wittun the discretinn
of memnber states See, n particular. Are 45 of the PUblic Sector Directive See also Art
54 of the Unhues Directive See funher the unpublished draft paper of Wilhams S *The
manddtory exclusions for corruption m the new EC procurement directives” 16 on hle
with the author
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[e]limination of other causes for which the debarment was imposed; or (5)
[o]ther reasons the [National Treasury] deems approriate'.”

Thus, even though debarment inevitably has a punitive function (it has
adverse financial implications for a contractor and often detrimentally
affects a contractor’s reputation, sometimes to the extent that it is unable
to obtain contracts from other sectors), the primary function of debar-
ment should be to protect organs of state agamsn unnecessary risk; the
ultimate aim should be to protect the public purse.™ A debarred contractor
should furthermore, in principle, be allowed to continue performance
under an existing contract. A contract with a debarred contractor should,
as is provided for in the Corruption Act, be terminated only after the
National Treasury has taken account of a number of factors, such factors
generally being aimed at ensuring that termination does not result in
undue loss being suffered by the government party.”

(b) The court’s discretion to order endorsement

The Corruption Act, by the use of the word ‘may’,” affords the courts
discretion to order the blacklisting of convicted persons or enterprlses "In
light of the senous nature and consequences of debarment,” this is to be
commended.” The Act (and the Regulations Regarding the Register for
Tender Defaulters) does not, however, offer guidance on the factors that a
court should take account of when exercising the discretion to debar. It is
submicted that the public interest should guide the courts in exercising
their discretion. The primary aim of the decision to debar should not, as
noted above, be the punishment of contractors, but rather the protection
of the state against risk. A court should determine in each case whether
the fraudulent or corrupt acts of a contractor warrant limiting competition
to fewer potennal contractors with whom the srate may contract. As noted
by Kramer,” the question to be asked is: ‘Can we trust this contractor to
provide what the government needs?” and not ‘Is this contractor a bad
contractor?” Thus,
[t]he determination whether to suspend or debar a contractor to protect the
public interest is . . . a business decision that requires a weighing of the risks
and benefits to the Government of contracting with an ethically questionable
firm .. The fact that a [court] has determined that, in general, the risks of do-
ing busmess with a particular firm outwengh the benefits does not mean that
specific circumstances cannot tip the balance. ¥

y 76

73 United States FAR 9.406-4(c). See also par 3.3.3(c) below on waivers during the period
of debarment.

74 See further Kramer (fn 68 above) 539, 543 -545; Zucker JS "The Boeing suspension: Has
increased consolidation tied ¢he United States Depariment of Defense’s hands' (2004) 5
Public Procurement Law Review 260 276, 260. See also United States FAR 9.402(b),
which highlights the non-punitive nature of debarment

75 Section 28(1)(3}(i)(aa) of the Corruption Act. See also United States FAR 9.405-1.

76 See ss 28(1)@)-28{1)c)

77 See also United States FAR 9.402(a) which provides that debarment is a discretionary
action.

78 See par 3.3.1 supra

79 See United States FAR 9.4D2(b).

80 Fn 68 above, 544.

81 Ibiud, 545.
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Possible mitigating factors that a court may take account of before order-
ing the endorsement of the particulars of an offender on the Register for
Tender Defaulters include the following:

{1}  Whether the contractor had elfective standards of conduct and internal
control sysitems jn place at the time of the activity which constitutes cause
for debarment or had adopted such procedures pnior to any Government
investigation of the activity ¢ited as a cause for debarment.

(25 Whether the contractor brought the activity cited as a cause for debarment
to the attention of the appropriate Government agency in a timely manner

{37 Whether the contractor has fully invesugated the circumstances sur-
rounding the cause for debarment and, if so. made the result of the inves-
tigation available 1o the {court].

(4)  Whether the contractor cooperated fully with Government agencies during
the investigation and any court or administrative acuon.

(5)  Whether the contractor has paid or has agreed to pay all crirmunal, civil,
and administratve lability for the improper activity, including any investi-
gative or administrative costs incurred by the Government, and has made
of agreed to make full restitution

(65 Whether the contractor has taken dappropriate disciplinary action against
the individuals responsible for the activiy which constitutes cause for de-
barment

{7y Whether the contractor has implemented or agreed 1o implement reme-
dia! measures, including any identified by the Government.

(8) Whether the contractor has instituted or dagreed to institute new or revised
review and control procedures and ethics training prograrmmes.

(9) Whether the contractor has had adequate time 1o eliminate the cir-
cumstances within the contractor’s organization that led 1o the cause for
debarment

110) Whether the contractor’s management recognizes and understands the
seriousness of the misconduct giving rise to the cause for debarment and
has implemented programmes (0 prevent recurrence

A consideration of the above factors will ensure that an order for the en-
dorsement of the particulars of a convicted offender on the Register for
Tender Defaulters s in the public interest and that there is compliance
with the principles of fairness, competitiveness and cost-effectiveness in
section 217(1) of the Constitution. A contextual approach should thus be
adopted by the courts when they are faced with debarment decisions.

(¢} The absence of waiver during the period of endorsement

No provision i1s made for the waiver of the power of state organs 1o debar
during the period of debarment (and this also applies 1o debarment on the
ground of unsausfactory performance under a previous contract).” In light
of the argument made above (i.e that debarment should not be aimed at
punishing contractors but rather to protect the public purse), provision should
be made for the possibility of waiver during the period of debarment ™
Thus, provision could be made for waiver in excepuonal circumstances

82 United States FAR 9 406-1(4) See also Zucket (74 above) 263 264,

83 Seepar 3.2 1 supra.

84 sce, tor example, the United States FARD which miakes provision {ot this. See,
particular, FAR 9.405(a)
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when a (new) contract may be awarded to a contractor even though it has
been debarred from government contract awards. It must be cautioned,
however, that clear guidelines should be laid down in this regard. As is the
position in the United States, there should be ‘compelling reasons’ before
a contract may be awarded to a debarred contractor.” Examples of such
‘compelling reasons’ may include national defence, urgency, the unigue
capability of a debarred contractor, or circumstances where ‘failure to con-
tract with the debarred or suspended contractar would seriously harm [an
organ of state's] programs and prevent accomplishment of mission re-
guirements’.*

(d) The position regarding subcontractors

‘The Corruption Act and the Regulations Regarding the Register for Tender
Defaulters do not expressly refer to the position regarding subcontractors
in the procurement pracess. Should a main contractor, for example, be
excluded if it proposes to make use of a debarred subcontractor? It is sub-
mitted that a main contractor should not be excluded from government
contract awards on the basis that its proposed subcontractor’s particulars
are endorsed on the Register for Tender Defaulters. As nated by Shannon,”

[ulnless the subcontract requires government approval (some direct contact
between the government and the affected concern), the party dealing with the
government, rather that [sic] the agency itself, should be responsible for the
business integrity of any excluded subcontracting party. Once the government
has made a determination that an eligible firm 1s responsible and worthy of ab-
taining a government contract, no further concern about that firm’s lower tier
arrangements should remain At that point, the jgovernment] agency has no di-
rect relationship with the tainted party, and arguably the government no longer
needs the same level of protection that it does when privity exists between the
agency and the excluded person or firm. If the tainted party plays an excessive
rote in the overall operation of the contract or program, however, the govern-
ment should exercise its discretion to decline to enter into the prime contract.

Thus, only if there will be direct contact between the government and the
subcontractor, in the sense that the proposed subcontract is subject to
government consent, or the debarred subcontractor plays a dispropor-
tionate role in the overall operation of the contract to be awarded, should
the main contractor be denied the contract on the ground that it lacks the
necessary ability to render performance under the contract.”

85 FAR 9.405(a)

86 Kramer (fn 68 above) 541 -542 (foolnores omitted). See also Bednar (fn 17 above) 228,
who notes thal ‘[o]nce the wrongdoing has been revealed and rthe corporation is de-
barred, the likelihood of immediarcly repeaied misconduct by the same corporation is
remote. At that point, there simply are too many pressure points for responsible con-
duct for the corporation Lo ignore. For example, the debarred corporation will be strug-
gling hard to prove that remedial and carrective action has been taken and the debar-
ment shouid be lifted'.

87 Shannon BD "Debarment and suspension revisited. Fewer eggs in the basket?” (1995)
44 Cathohc University Law Review 363, 382

88 Footnotes omirtted See also United States FAR 9.405-2.

89 See also Williams (fn 72 above) 11-12 - referring to Case C-5/97 Ballast Nedumn Groep
NV v Belgurn [1997] E.C.R. {-7549, par 13.
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(e) Endorsement for conduct unrelated to public contracting

The legislation regarding debarment on the ground of fraud or corruption
makes provision only for conduct related to public contracting. Only it a
contractor is convicted of an offence in relauon 1o the government pro-
curement process may a court order the endorsement of the particulars of
the offender on the Register for Tender Defaulters.” It 1s submitted that
thought should perhaps be given to the debarment of contractors also for
conduct unrelated to public contracting Debarment should be an option
not only where a contracior has defrauded the government in the past,
but also where there is evidence that a contractor committed offences in
relation to. for example, non-public contracts. As noted by Shaw.” if a
contractor is witling to defraud a non-government entity, it can be as-
sumed that it will treat government entties similarly.

Thus, the application of debarment on the ground of fraud or corruption
in relation to only government contracung can be said to be restrictive. It
fails to take account of the fact that unethical conduct in relation to non-
public contracts also impacts ncgatively on a contractor’s responsibility in
the performance of public contracts.” Conduct that could, for example,
render a convicled contractor eligible for cndorsement on the Register for
Tender Defauliers may, as is the case in the United States, include acts
such as bribery, the making of lalse statements, the receipt of stolen
property, and offences indicating a lack of business integrity that directly
and seriously affects the responsibility of a contractor.™

(f) Endorsement of enterprises established in the future

The Corruption Act and the Regulations Regarding the Register for Tender
Defaulters should be commended for aliowing the endorsement of the
particulars on the Register for Tender Defauliers also of enterprises finked
to the convicted enterprise and persons implicated by the conviction.” An
endorsement on the Register further applies, uniess the court directs other-
wisc, 1o every enterprise which will be established in the future and which
will be wholly or partly controlled or owned by the convicted or endorsed
person or enterprise.” The Registrar is further required to endorse the
Register accordingly.™

90 Scction 28(1)a) of the Corruption Act reterring 10 ss 12 and 13 dedling with olfences
e respect of corrupt activites reldling 10 contracts and corrupt activides relanng ro the
procunng and withdrawdl of renders

91 Fn 17 above, 232.

92 Bednar (In 17 above) 226 227

93 Upited Staics FAR 9.406-2 Sec also FAR 9 406-2(¢). which nmidkes provision for debar-
nient ‘on any other cause of so senous or compelling a natare that at altecrs the present
responsibility of the contractor or subcontractor’ See further Bednar (In 17 above) 226-
227

94 Seciions 28(1)(b)y and 28(1)(¢) el the Corrupuon Act and Regulations 1{1)(y) and 1(i)h)
ol the: Regulanions Regarding the Register for lender Detaullers Sec also Umited States
FAR 9 406-5.

95 Secaon 28(0(d) ol the Corrupnon Acl

96 1bid.
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In practice, the enforcement of the above provisions may prove (o be
rather difficult. This will especially be the case with the endorsement of
enterprises established in the future and which are owned or controlled by
a convicted or endarsed person or enterprise. As a general rule, proper
enforcement of the provisions will be possible only if the state is prepared
and able to spend considerable amounts of money to investigate the
ownership of enterprises wishing to do business with the state.” There is,
furthermore, no indication of how far into the future the endorsement is
intended to apply to a future enterprise which will be wholly or partly
controlled or owned by the convicted or endorsed person or enterprise. It
has been carrectly suggested™ that the endorsement of a future enterprise
should take place only during the period of endorsement of the convicied
or endorsed person or enterprise. It would be difficult to see the legal
basis for the exclusion of a future enterprise beyond the endorsement
period of the ‘controlling’ person or enterprise.

4 DEBARMENT AND ‘ADMINISTRATIVE ACTION’

The debarment of a contractor has the potential to inflict grave harm.™
Many contractors are substantially dependent on the government for
business. A contractor's whole business may be with the government; its
equipment may have been madified entirely to meet the needs of the
government. The business of a contractor may also fall in an area of
government control, for example, road construction.'” Where a contrac-
tor's debarment or exclusion from government contract awards is the
result or consequence of a conviction for fraud or corruption in a court of
law, there is generally no difficulty because the contractor will have been
afforded an opportunity to be heard. The audi alteram partem rule would,
in other words, have been complied with. Where, however, a decision is
made to debar a contractor in the absence of a conviction for fraud or
corruption, the debarment decision should not be taken lightly. The same
applies to the decision to debar a contractor for the failure to render
satisfactory contractual performance in the past.

97 In the United States, it is estimated that it costs approximately $2 000 Lo investigate a
‘typical applicant’ for a government contract and approximately $10 000 in more com-
plex cases (Anechiarico F and Jacobs |B 'Purging corruption from public contracting:
the “solutions™ are now part of the problem’ (1995) 40 New York Law School Law Re-
view 143, 172 — referring to interviews conducted with Joseph Delaca, Assistant [n-
spector General, New York City School Construction Authority, in New York, N.Y. on
September 15, 1999 and November I8, 1991). See also Williams (fn 72 above) 12-15
who generally deats with the difficultics of excluding (debarring) ‘related’ persons or
enterprises from government contract awards under European Community law.

98 Williams (fn 72 above) 20 -21.

99 The debarment of a contractor can be equated with the remedies of dismissal and sus-
pension in the labour law contexl. IL is generally accepted thart these remedies, particu-
larly dismissal, are the ultimate form of workplace discipline. Various rulfes are Lherefure
in place for the protection of employees. In this regard. see the Labour Relations Act 66
of 1995. See also Grogan | Dismissal (2002); Grogan | Workplace law 8 ed (2005) Part
C; Du Toit et al Labour relations law. A comprehensive quide 4 ¢d (2003) ch VIII.

100 Arrowsmith S Government procurement and judicial review (1988) 162.
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[n South Africa. the administrative law of judicial review applies (o gov-
ernment procurement procedures and decisions, defining the scope of the
government’s powers, the way in which such powers should be exercised
and the consequences that flow from an abuse of powers'® In short,
organs of state must act within the confines of their common law, consti-
wtional law and statutory powers; organs of stale may not fetier the dis-
cretion afforded to them, and persons affected by administrative deci-
sions musl be given an opportunity to be heard. In South Africa, these
rules are generally regulated by Paja (i.e. the national legistation which,
wilh the exceplion of sections 4 and 10, came into force on 29 November
2000 to give effect 1o section 33 of the Constitution). Section 33 provides
as follows:

1. Everyone has the right to administrative action that is lawful, reasonable

and procedurally fair.

2 Everyone whose nights have been adversely affecied by administrative

action has the right 1o be given wrilten reasons

3. National legislation must be enacted o give eftect 1o these rights, and

musl -

{a) provide for the review of administrauve action by a court or, where

appropriate, an independent and imparnal tribunal.
(by mmpose 4 duty on the state o give effect to the rights in subsections
) and (2): and

(©) promote an efficient administration
In brief, Paja deals with general admunistrative law, as opposed to particu-
lar administrative law,” laying down rules and principles that apply to
and bind all levels of government (national, provincial and local). It applies
1o organs of stale when ‘(i) exercising a power in terms of the Constitution
or a provincial constitution; or (i1) exercising a public power or performing
a public funciion in terms of any legislation™." [t further applies to "a nat-
ural or juristic person, other than an organ of state, when exercising a
public power or performing a public function in terms of an empowering

L2

101 On the low of judicidl review e Soutlt Atrica, sce gencrally De Ville R fudictal review of
admmistrative actton in South Africa 02003%), Boexter C The new constitunional & admin-
istratve law Vol 2 (2002), Currie | and Klaaren | The Promotion of Admimistrative Justice
Act benehbook (20013 Wiechers M Administrative liw (1985)

102 Unul the nanonal legislation referred 10 tn s 33(3) was enacied. n other words Paja, the
operation ul s 33 was suspended and s 24 of the 1993 Consunttion clfectively re-
mained i elfect lem 232)(0) of Schedule 6 of (he 1996 Constituton provided (hat
s 331 and s 332) had o read as follows ot the interitn period. Every person hus the
right to (@) lawful admumstranve action where any of their rights or interests is affected
or threatened: (b) procedurally faiy administrative action where any of therr nghts or le-
qutimate expectations is affected or threatened. (c) be firnished with reasons in wriing for
admimstrative action which affects any of thewr rights or mterests unless the reasons for
such action have been made publie. and () adminstranive aeoon which is Justfiable m re-
lation to the reasons qiven for it where any of their rights 18 affected or threatened” (emi-
phasis origindl)

103 See Baxter L Admiristrative law (1984) 2. where the auchor defines panicular adminis-
trative law as comprising “the leguslation governing, and leyal principles and policies de-
veloped in respect of spectfic areas of admmistration” (emiphasis original) These include.
inter ahd, government procurement procedures, liquor heensing and imnigranon,

14 Secuon lig) of Paja
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provision, which adversely affects the rights of any person and which has
a direct, external legal effect’.” Paja gives powers to the courts to scrutinise

the lawfulness, teasonableness, procedural fairness and the tight to written
reasons for administrative action. [t also provides for remedies that are
available if these requirements are not complied with. it further provides for
procedures and methods aimed at encouraging good decision making by
organs of state, thereby aiming to reduce the need for judicial review.

The right to just administrative action is therefore of supreme import-
ance in South African administrative law. Where previously the courts had
an inherent or common-law power to review administrative action, the
review power of the courts is today subject to the Constitution and Paja."*
The precondition for recourse to judicial review under Paja, however, is
‘administrative action’;'” only if the action or decision complained of
amounts (o ‘administrative action’ can recourse be had to judicial re-

- 1
view.

The courts have held that the conduct of the government procurement
process, the evaluation of tenders and the award of a tender to a success-
ful tenderer are all forms of ‘administrative action’ within the meaning of
section 33 of the Constitution and Paja.'” The decision to debar a contrac-
tor can similarly be said to amount to ‘administrative action’ ~ the de-

cision would, in accordance with Paja, ‘adversely [affect] the rights [of the
contractor]’ and have ‘a direct, external legal effect’.'”® A debarment de-

cision is accordingly subject to the requirements of lawfulness, reason-
ableness and procedural fairness,”' and a contractor is entitled to reasons

105 Section 1(b) of Paja. For actions and decisions that are excluded from judicial review
under Paja, see the definition of ‘administrative action’ in s 1 of Paja

106 The common-law pawer of review was described by innres CJ in johannesburg Consolt-
dated Investment Co v _johannesburg Town Council 1903 TS 111, 115 as follows. ‘When-
ever a public body has a duty imposed on it by statute, and disregards important
provisions of the siatute, or is guilty of gross irregularity or clear illegality (n the per-
formance of the duty. this Court may be asked to review the proceedings complained
of and set aside or correct them. This is no special machinery created by the Legisla-
ture; it is a right inherencin the Court'.

107 ‘Admunistrative action' is defined Iin s 1 of Paja. Currie and Klaaren (fn 101 above) par
2 4 note that the definition, as laid down in Paja, 1s unnecessarily complicated. To sim-
plify the definition, the writers Jist seven elements that make up the definition of "ad-
ministrative action’. According o them, ‘[aldministrative action is* (1) a decision or a
proposed decision; (2) of an administrative nature, (3) that is made in terms of an em-
powering provision; (4) that is not specifically excluded; (5) thar is made by an organ of
slate or by a private person exercising public power; (6) that adversely affects rights
and (7) that has a direct external legal effect’.

108 Hocxter (In 101 above) 91 refers to ‘administrative action' as the ‘gateway to judicial
review’,

109 See, inter aha, Umfolozt Transport (Edms) Bpk v Minister van Vervoer en andere [1997] 2
All SA 548 (A) 552j-553a; ABBM Printing and Publishing (Pty) Ltd v Transnet Ltd 1998
{2) SA 109 (W) 117G-H; Nextcom (Pty) Ltd v Funde NO and others 2000 (4) SA 491 (T)
504G- |; Gnnaker LTA Ltd and another v Tender Board (Mpumalanga) and others [2002] 3
All SA 336 (1) par 32, Logbro Properties CC v Bedderson NO and Others 2003 (2) SA 460
{SCA) par 5.

t10  Section i(b).

111 Secuon 33(1) of the Constitution and ss 3 and 6 of Paja.
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for a debarment decision.””” A contractor who 1s dissacisfied with the decision
made has locus standi 1o challenge the decision, by means of an appli-
cation for judicial review. * A contractor is also entitled to have access (0
the necessary and relevant information from the organ of state to enable
it to enforce its right 1o just administrauve action.' ™

A contractor who has nol been convicted in a court of law for fraud or
corruption, or who has not been implicated or linked by a court to the con-
vicled enterprise should, therefore, in principle receive adequate notice of
an organ of siate’s intention (o debar it, " it should be afforded information
in relation to the proposed decision, it should be afforded an opporwunity
to present argumenis and evidence in respense to the allegations against
it " and 1t should be informed that it has the nght to approach a court of
law for a review of the decision '’ The same opportunities should be

112 Secuon 33(2) ol the Constution and s 5 of Paja For detaled examination of he
requirernents of lawiulness, reasonableness, procedural farness and the nght w
reasons for adminisiratve action, sce De Ville (I 101 above) chs 36, Hoexter (Fn 101
above) (hs 3 6. Currie and Klaaren (ln 101 above) chs 3 5

113 See Nanonal & Oversedas Modular Construction (Piy) Ltd v Tender Board, Free State
Provincaial Government 1999 (1) SA 701 (O} 70311 704DI/E.

114 Scerion 32¢13@) of rthe Constiution and the Promonion of Access to Intormation Act 2
ol 2000 On the right of access 1o intormation generally, sce Currie | and Klaaren | The
Promaotian of Access (o Information Act commentary (2002) See also Gonzales v Freeman
334 1F 2d 570 (D.C.Cir 1964) 574 the court stressed that “to say that there is no
“rght” 10 government contracts does not resulve the question of justiciabihty  OF
conrse ahere is no such right: bul thial cannot miean that the governiment can acl arbi-
trarily. cither snbstanuvely or procedurally, against d person or that such person is not
enluled 10 chdllenge the processes and the evidence before he is offically declared in-
cligible: lTor government contracts” (emphasis ariginal)

115 See Transco Securtty, ine. of Ohio v Freeman 639 F 2d 318 (1981) 323 The count in this
case held than *[tihe general nonce which appellanis recewved did noc permic adeqguate
preparalion for parucipation i a meanmglul way in any forthcoming heanng or
equuvalent proceeding  Appellants were suspended for. among orher things, “billing
irregulanies™ At the nme this infonmation was received, appellants had pertormed a
number of conrracts for rthe: GSA aver several years al vaniolts locations Appellants were
not 10ld 1o which of these conracts the billing irregularities” relcrred. Without fucthee
demitying mformanon ol al least 1the contract involved. and approxamate date of nusbill-
ngs, L would be at best onerous and at worst vinually impossible to cHiectively garhier
and presenr relevant information reluting this general charge’. The court, m other words.,
held that insafhicient inforiation was made available (o the contractors to enable them o
make represenianons in response 10 their proposed debarment (suspension.

116 The court in Victoria v Master Bulders™ Assocuation of Victoria (1994) 7 VAR 278 held
that 1he: drawing up of a *blacklist” of contractors was harmtul (o those contractors’
reputations. They accordingly had a legitimate interest in proiecring their reputations
or at least defending 1heir repurations Since they had not, in casn, been alforded dn
opporwnity to do so. there was a lailure 1o observe procedural Tairness or natural jus-
tice. For furher discussion on the case. sce Robinson M oand Harvey | "Private law vs
public law: issues in govermuen liability” paper presenned al 4ih Annual Workshop
BLEC Conference, 4 May 1995 in Mclbourne and 11 May 1995 in Sydney on Govern-
ment Liabifity Issues in Public Law, 29-34 avallable at higp:iwww wentworthe hame-
bers com au/marobinson/priv inn (contirmed access” 25 January 2006); Seddon N
Government contracis: Federal. state and local 3 ed (2004) par 8.12.

117 See Unired Siates FAR 9.406-3, which generally deals with che procedures Tor debar-
ment. More or Jess silar entitlemernts are afforded to contractors who face debar-
ment from government contract awards.
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afforded to contractors who face debarment on the ground of unsatisfac-
tory contractual performance in the past. Affording contractors the above-
mentioned opportunities may, admittedly, dive rise to costs in the form of
time and resources and general disruption of an organ of state’s adminis-
trative processes. Such costs can, however, be said to be a necessary
expenditure to ensure compliance with the principles contained in sec-
tion 217(1) of the Constitution, and also section 33 of the Constitution and
Paja.

5 CONCLUSION

In light of, in particular, the principles of fairness, competitiveness and
cost-effectiveness in section 217(1) of the Constitution, it is important, as
far as possible, for organs of state to, attract the maximum number of
contractors to participate in government procurement procedures. The
relevant principles in section 217(1) will not be complied with if organs of
state are able to exclude contractors from participation based on some of
the current legislative provisions. It is important for legislation at national
and provincial government level, for example, to allow the exclusion of
contractors only for ‘willful’ non-performance or unsatisfactory perform-
ance under a previous government contract. As is the case at local gov-
ernment level, non-performance or unsatisfactory performance under a
previous contract must also have occurred during the preceding five years.

The legislation dealing with debarment for fraud or corruption has a
number of shortcomings. Most importantly, the Regulations Regarding the
Register for Tender Defaulters makes provision for a debarment period of
20 years. This is unreasonably long and is in direct conflict with the
Corruption Act."® Provision should be made for a debarment period of five
years. This will be in line with the underlying policy of debarment (i.e.
that debarment is not aimed at the punishment of contractors but at the
protection of the state against unethical contractors). The blacklisting of
convicted persons or enterprises on the Register for Tender Defaulters is,
furthermore, within the discretion of the courts, but no guidance is pro-
vided on the factors that the courts should take account of when exercis-
ing such discretion. It is submitted that the public interest should guide
the courts in exercising their discretion. Provision should also be made for
the waiver of the power of organs of state to debar during the period of
debarment. It is important, however, for clear guidelines to be provided in
this regard. An organ of state should, for example, be able to award a
contract to a debarred contractor only if, as is the case in the United
States, there are ‘compelling reasons’ for doing so.

It is furthermore submitted that where a main contractor wants to
make use of a debarred subcontractor, the main contractor should be
denied the conrract only if there will be direct contact between the state
organ and the subcontractor, or if the debarred subcontractor will play
a disproportionate role in the overall operation of the contract 1o be

118 Section 28(3)ai).
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awarded. In such instances, the contrace can be denied an the ground that
the main contractor lacks the necessary capacity to render performance
under the contract. It is also important for thought to be given to the
debarment of contractors far conduct unrelated to public contracting.

The decision to debar furchermore amounts to “administrative action’
within the meaning of section 33 of the Constitution and Paja. Thus, a
contractor who has not been convicted in a court of law for fraud or cor-
ruption, or who has not been implicated or linked by a court to the con-
victed enterprise 1s entitled to a debarment decision that complies with
the requirements of lawfulness, reasonableness and procedural fairness. It
is alsa entitled to reasons for a debarment decision and has locus standi to
challenge the decision by means of an applicacdion for judicial review.
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