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Introduction
The idea for the creation of the African Court of Human and Peoples’ Rights
(the Court) was first raised in 1961, in the Law of Lagos Resolution1. But it
was not until 1998 that the Assembly of Heads of State and Government of
the OAU (the Assembly) adopted the Protocol to establish the Court2 which
came into force on the 25th of January 2004. After some delay caused to the
actual establishment of the Court due to the integration of the African Court
of Human and Peoples’ Rights and the Court of Justice of the African
Union3, the 4th AU Summit in January 2006 saw the election of the eleven
judges.
The rationale of the Court is to strengthen the regional human rights protection system, as it has always been the view that the regional system is weak
and ineffective for it has always lacked an institution capable of producing
enforceable decisions, mainly because the African Commission of Human
and Peoples’ Rights (the Commission) can only make recommendations. To
provide the African human rights regime “with its missing link”,5 the
Protocol not only has vested the Court with the power to render binding and
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enforceable decisions6, it has also made provisions for the Court to exercise a
relatively wide jurisdiction, as long as the Court functions in such a way as to
complement and reinforce the Commission as per Article 2 of the Protocol.
The Court is vested with three heads of jurisdiction: a) contentious, b)
advisory and c) conciliatory and even these heads of jurisdiction are given
relatively wide scope. The inclusion of the advisory7 and (to a lesser extent)
the conciliatory jurisdictions8 within the Courts powers will ensure that the
Court will be able to, over time, develop a persuasive or even authoritative
status vis-à-vis member states. The reason is that the advisory jurisdiction
under Article 4 provides the Court the option of a ‘soft’ method of promoting
respect for human rights 9 which has the potential to win the acceptance of
African states than a ‘hard’ method of condemning violations, which runs the
risk of rousing a negative stance of state parties against the Court. Nevertheless, for the Court to be truly effective as a mechanism to protect human
rights as opposed to simply promoting it, the Court also needs and has the
power to condemn violations and order appropriate remedies10 under its contentious jurisdiction. This jurisdiction extends to all cases and disputes submitted to it concerning the interpretation and application of the Charter, the
Protocol and any ratified human rights instrument11 thus creating a forum
where international human rights obligations (especially the Charter) will be
enforced.
So, while the scope of the contentious jurisdiction (ratione materiae) of the
Court is quite wide, the Court’ locus standi provisions are comparatively
restrictive thus limiting the jurisdiction of the Court in general. This is
evident from the reading of Article 5 of the Protocol, which provides that the
Commission, the state party that has lodged a complaint to the Commission,
the state party against which the complaint has been lodged, a state party
whose citizen is a victim of human rights violations and the African
intergovernmental organisations (for matters under their jurisdiction) have
compulsory standing. Access is also available in cases where individuals and
non-governmental organisations (NGOs) with observer status before the
Commission wish to make a complaint under Article 5(3). However, this is
an optional access only, in the sense that the state party against whom the
complaint is being made must have declared its acceptance of the
competence of the Court to receive cases under Article 5(3).12
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From the short description of the Court’s features, the most striking aspect
highlighted by the Protocol is clearly the fact that the Court can only function
as long as it does so within the African human rights protection framework
that already exists. Although, it is foreseen that the human rights regime already in place and the Court will be mutually reinforcing, there is a risk that
the system already in place can weaken the way the Court will operate once it
is up and running. Thus the next sections will explore the Court’s dependence on the existing structures and how they may potentially present challenges for the Court.
1. The Court and Its Ratione materiae Jurisdiction
Articles 3(1) and 7 of the Protocol give the Court a broad jurisdiction by
allowing it to interpret and apply the African Charter of Human and Peoples’
Rights (the Charter) as well as any other human rights instruments that have
been ratified by the states concerned.13 This innovative provision has been
widely welcomed as it establishes a court which has the responsibility to hold
states to all their human rights obligations and to establish continent-wide
standards. To date, African states in general had shown a “willingness to
subscribe formally to international and regional norms, while at the same
time (violating) those undertakings with near impunity”.14 Although, the advantage of having a forum in which all these laws will be applied and enforced is an attractive proposition, there are two concerns that can be raised
about the contentious jurisdiction of the court. Firstly, what will be the effect
of the application of the Charter on the performance of the Court? And secondly what will be the effect of the application of all the human rights obligations of the states that have ratified the Protocol.
1.1- Application of the Charter
The African Court will interpret and apply the African Charter as a matter of
course. This is as it has been ratified by all fifty-three African states.15
Moreover, it is an appropriately African instrument, which very
progressively gives due prominence to all three generations of rights, around
13
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which the Court can establish norms that will be applicable to Africa as a
whole, which will in turn contribute to a unified regional approach to human
rights. Additionally, the Charter will be applicable as well as enforceable
directly in a court for the first time, whereas in the past the Commission had
applied the Charter but had failed to enforce any of its decisions or even
gained substantive acceptance of its annual reports.16 Apart from this, the
Charter has been mentioned in very few cases in the domestic courts and in
most of these instances, only as an interpretive aid as opposed to being a
fully enforceable source of rights.17
However, despite the fact that the Charter will gain more important role in
enforcing rights across the continent due to the Court, the Charter itself is a
weak document. One of the major drawbacks of this otherwise innovative
and comprehensive document is the fact that, although the Charter has
provided for its own application by the Commission to fulfil its protective
mandate, it has subsequently failed to provide the Commission with any
power of enforcement.18 Even more crucially, the Charter also has
substantive weaknesses such as the extensive number of “clawback” clauses
incorporated into the articles setting out the rights19 as well as the potential of
the abuse of the language of individuals’ duties in articles 27-29 of the
Charter.20 It is these substantive weaknesses that will affect the Court’s
functions and therefore present a challenge to the Court.
In addition to allowing violations of fundamental human rights due to
clawback clauses, the Charter can also potentially contribute towards the
actual violations of human rights. This is due to the incorporation of
individuals’ duties towards the state and the family in the Charter in Articles
27 to 29. These “duties” have raised concerns generally over the hypothetical
possibility of the prioritisation of the states’ rights over individual rights to
16
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the disadvantage of the individuals’ freedoms.21 However, the more trenchant
and specific critique is made in light of the treatment of rights of women in
the Charter.
The duties the Charter envisages in its formulation of peoples’ right are the
duties one individual owes to another individual as well as to his/her
community and state as well as the duties the states bear towards their
respective subjects.22 Concerns about the potential abuse of the language of
duties in light of women’s rights have been raised as the Charter provides
that a state is to contribute to family life as the “custodians of moral and
traditional values”.23 Commentators such as Claude Welch have pointed out
that this may potentially have an unintended negative effect in that when
interpreted narrowly within a conservative court/forum, this provision could
result in the entrenchment of patriarchal norms, cultural practices and
institutions that are harmful to women within the regional framework.24 Thus
in this instance, the challenge for the African Court is to ensure that the
judges exercise a progressive attitude towards women’s rights and interpret
the language of duties in connection with article 18(3) which is intended to
ensure the elimination of discrimination against women as well as the
protection of women as stipulated in other international declarations and
conventions.25
1.2- Application of all other Human Rights Obligations
From the analysis above, it becomes clear that the substantive weaknesses of
the Charter will require the Court to apply the Charter in conjunction with
other sources of international human rights obligations as the Charter cannot
offer any enforceable protection in view of certain rights. This must have
become obvious to the drafters of the Protocol as well, as they had the
foresight to extend the contentious jurisdiction of the regional court far
beyond the boundaries expected of regional courts26 and gave the Court the
jurisdiction to interpret and apply “any other relevant Human Rights
instrument ratified by the state concerned”.27
This can give the Court a wide base of tools ranging from United Nations
documents to regional as well as sub-regional documents that can be applied
21
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by the Courts to protect human rights as African states have tended up to now
to ratify a great many international human rights treaties.28 The only limit
placed upon the potential application of all these available tools is the
requirement that the state in question should have ratified any or all of these
documents.
The potential width of the jurisdiction of the Court, although quite impressive
and advantageous for the Court in one way, may however present the Court
with two possible challenges. The first challenge will arise out of the potential overlapping of jurisdictions of the Court and the host of sub-regional
bodies that have proliferated under the AU umbrella. This will be analysed in
the next section. The second problem arises from the fact that Africa is a big
continent with fifty-three states that have different legal systems and diverse
patterns of ratification of international treaties. Commentators regularly focus
on the disunity/diversity that exists within the continent when it comes to the
treaties they ratify or the reservation they make to the treaties 29 and this disunity is similarly true for the twenty-three states that have ratified the Protocol.
Most of the twenty-three states have consistently ratified many of the
Conventions sponsored by the United Nations30 as well as some of the
African human rights treaties31, although there are incidences of states not
ratifying specific conventions. The overall effect of the disunity in the ratifications will have the effect of creating a system in which the Court will not
be able to use the same instruments for similar cases from different states and
the interpretation of rights may, as a consequence, differ. This will mean that
the Court will find it harder to establish any general or continent-wide
norms.32 Moreover, there is the issue that as more African states ratify the
Protocol and accept the jurisdiction of the Court, the erratic pattern the other
states have ratified human rights instruments will exacerbate this problem. In
28
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addition to the problems caused by the different patterns of ratification of
human rights treaties, some of the ratifications by these twenty two states
have been limited in scope by effective reservations.33
These problems will damage the Court’s standing as a source of general
norms which other courts can follow as the Court will seem to be applying
Human Rights instruments inconsistently and possibly producing inconsistent judgements. Moreover, there is a possibility that more states will start to
utilise their right to place reservations on their international duties which will
further exacerbate the problems to be encountered by the Court.34
2. The Court and other Courts and Institutions
2.1- The Challenge posed by Sub-Regional Courts
The broad jurisdiction of the Court as provided for in Art. 3(1) will raise
another set of problems as it is not clear whether or not the Court’s
jurisdiction should extend to interpreting and applying sub-regional
economic treaties such as the African Economic Community (AEC) Treaty,
the Common Market for Eastern and Southern Africa (COMESA) Treaty, the
East African Community (EAC) Treaty, Economic Community of West
African States (ECOWAS) Treaty and the Southern African Development
Community (SADC) Treaty. These treaties are not human rights instruments
as such, but include human rights concerns or references to the African
Charter,35 which are integrated into the treaty as “part of the overall objectives of the organisation or as principles underlying their action”. 36
If the Court, in deciding the parameters of its own jurisdiction as allowed by
the Protocol,37 chooses to apply these instruments as result of their human
rights dimensions, not only will this contribute to the problems caused by the
33
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incoherent ways states ratify treaties (as discussed in the previous section)
but the problem of overlapping jurisdictions and contradictory decisions will
also emerge as these treaties have made provisions for their own judicial
institutions to interpret and apply their treaties. In fact, this problem of
overlapping jurisdictions may emerge regardless of the Court’s decision to
apply the treaties or not. This will result from the fact that all the treaties
have made provisions extending their courts’ jurisdiction to applying and
interpreting the African Charter. So, whatever the Court decides, there is a
possibility of overlapping jurisdictions where several courts find themselves
operating in the same space concurrently.
Having a multiplicity of courts certainly has its advantages as a single court
is likely to be weighed down with an unmanageable caseload and does
suggest that there is more political will among the African States to be bound
by international instruments than there was at the end of the 1990’s.
However, the existence of these numerous courts adjudicating on the basis of
the same instruments can have its disadvantages too. In the case of a specific
violation in a country which has ratified the Protocol and also belongs to one
of the regional intergovernmental organisations which has its own court, both
the Court and one of the regional economic community (REC) courts will
have the competence to interpret the Charter and the treaties of the
intergovernmental agencies (assuming the Court has decided to interpret and
apply the REC treaties). This may result in differing/contradicting standards
of human right protection being produced by the courts which will create
confusion as to which judgement to apply as the Protocol has in no way
provided for the Court’s primacy in any situation. This damages the standing
of the Court, as ideally, there should not be any avenue of doubt as to the
applicability of the Court’s judgements, especially in matters surrounding the
interpretation of the African Charter.
This challenge for the Court is further enhanced when considering the fact
that the Protocol’s failure to establish for the superiority of the Court’s
competence also extends to situations where the treaties establishing the REC
courts have been provided with exclusivity clauses, establishing these courts
primacy in any disputes concerning the application and interpretation of the
sub-regional/REC treaties.38
Another consideration is that as there are so many courts at the regional and
sub-regional levels, there is the opportunity for the same case to be brought
38
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to several different forums with slight alteration to the presentation of the
case39. Alternatively, there is the possibility that the parties concerned belong
to various groups and may choose to present the case in one forum but not
another as it would be more convenient for that one party.40
2.2 The African Court of Justice
The African Union’s Court of Justice (ACJ) is another regional court that has
the potential of creating challenges for the Court. Originally, some of the
challenges it may have presented would have been similar to the ones created
by having so many other courts. However, in July 2004, during the 3rd
Ordinary Session of the AU, the Assembly of the AU decided to integrate the
ACJ and the African Court of Human and Peoples’ Rights due to a lack of
financial resources for two new separate institutions41. This was a wise
decision as it is questionable whether African states have the “material
wherewithal to operate two supra national judicial institutions”.42 This
merger poses an additional advantage in that all problems of overlapping and
concurrent jurisdiction and possible contradictory decisions will be avoided.
Nevertheless, this merger in itself may actually present the Court with one of
the greatest challenges to date.
To implement this merger, it has been suggested the Court will be made into
a subsidiary branch of the ACJ which after the merger will be renamed the
Court of Justice and Human Rights of the African Union.43 This merger was
clarified by the Draft Protocol on the Integration of the African Court on
Human and Peoples Rights and the Court of Justice of the African Union
(draft merger document) where it was explained that the ACJ would become
the “principal judicial organ of the African Union” (Art. 2(2)) and “the Court
39
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shall be constituted by a Specialised Human and Peoples’ Rights Judicial Division” (Art. 2(3)) which will be one of the “special chambers” that the Protocol Establishing the ACJ44 has made provisions for.
Many NGO’s and academics have been against the merger as they argue this
would mean that the Court would lose its independence from the AU and
possible from the political concerns of the member states as well as lose its
specialised nature.45 The second set of concerns was raised with regards to
the differences that exist between the two institutions, such as the different
levels of expertise of the judges as well as the different competences of the
courts (even if there are areas of overlapping jurisdiction).46 However, the
draft merger document has addressed this issue somewhat as it includes provisions for at least seven of the judges to have a higher level of expertise in
human rights laws as per Art.3(1) of the draft merger document
All the concerns or advantages aside, the two courts have not yet been integrated and both institutions are developing at their own respective paces and
thus they are in different phases of establishment. This is due to the decision
taken during the 5th Ordinary Session in July 2005, in Sirte, Libya, where the
assembly decided to establish the African Court of Human and Peoples’
Rights immediately and not wait for the merger document to be ratified or for
the protocol document establishing the ACJ into force.47 Once the ACJ protocol and/or the draft merger document comes into force (whichever comes
first), it is likely that the merging process will take place and this may not be
an easy task for the African Union or the African human rights system in
general.
3. The Commission and the Court
The one institution that will have the greatest effect on the Court is the African Commission on Human and Peoples’ Rights due to Article 5 of the
Protocol, which provides that the only groups who have automatic access to
the Court are African states, African Intergovernmental organizations as well
44
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as the Commission. It is generally the view that states normally will not use
their standing to bring other states to the Court48 just as the African intergovernmental organisations won’t use their standing in a significant way as these
bodies tend to have their own courts. It therefore remains for the Commission
to bring the majority (if not all) of the cases to the Court. The Commission’s
influence on the Court is further strengthened by Article 8, which states that
there should be complementarity between the Commission and the Court as
the reason the Court was founded in the first place was to reinforce the protective mandate of the Commission as well as to improve the image of human rights and the Commission in Africa.
These two provisions, read in conjunction, may be interpreted as meaning
that the Commission and the Court will exist as a two-tiered system, where
cases must be considered first by the Commission and then by the Court.
This will be similar to the way the European system used to function before
the establishment of the single permanent court49 as well as being similar to
the way the Inter-American system functions.50
If the African system, like the Inter-American system or the old European
system chooses to accept the image of the Commission and the Court as being part of a two-tiered system acting within a single regional human rights
regime, the African Court will have to decide whether the Court will ultimately accept the Commission’s decisions about the admissibility of cases as
well as to what extent the Court will adopt the Commission’s findings and
decisions/recommendations. In other words, the Court will have to decide as
to the extent and intensity of the independence of the Court from the influence of the Commission.
In deciding its Rules of Procedures, the Court can apply Article 651 to its full
extent so that when a case is presented to the Court, (even by the Commission), despite the fact that the Commission has already decided on the admissibility of the case on the basis of the same Charter provision (Article 56), the
Court can repeat the procedure. Likewise, the Court can choose to maintain
48
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its relative independence and get involved in fact-finding procedures,52 without having to accept the findings of the Commission.
This higher level of independence of the Court may present the Court with
the advantage of not being burdened with the “severe image problems…
associated”53 with the Commission, as it is possible that the Court will be
judged deficient due to the image of the Commission. The additional advantage of keeping the Court independent of any of the Commission’s decisions
and findings will lie in the fact that the Court’s procedures, as laid out in
Articles 27-30, provide for more depth and formality in the Court inquiries
and judgments than can be provided for by the less legally structured
Commission54 whose procedures suffer from several defects. Critics of the
Commission often point out the Commission’s procedural defects which
have tended to include problems such as delays in between the final hearing
and dissemination of the findings55 (which are also not disseminated widely
enough).56
Moreover, the fact that the Commission tended not to give very long or any
properly reasoned decisions,57 and has in the past been known to issue decisions without the full facts of cases58 further strengthen the argument for
keeping the two institutions separate. However, in recent years, the Commission has improved its reports by presenting much longer and much more de52
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tailed reasoned reports.59 This improvement notwithstanding, some academics continue to argue that the Commission’s reports are still not adequately
improved enough for them to be a credit to the Court.60 In addition, the Commission’s reports are based on a quasi-judicial procedure, thus the resulting
report may not be sufficiently compatible with the Court, which will require
a higher level of legalism in its procedures. Furthermore, keeping the Court
and the Commission’s institutional identities somewhat separate will allow
the Court to explore possible avenues of development (as was intended in the
drafting of the protocol, which foresaw a conciliatory role for the Court61) as
opposed to a simple system of being a forum for appeals for decisions taken
by the Commission.
On the other hand, the Court’s retention of so much independence might
disadvantage the Court. The most obvious disadvantage of having the Court
carrying out its own procedures of deciding the admissibility of cases and
actually engaging in full fact-finding hearings is the fact that this may
potentially mean that the Commission and the Court are engaged in carrying
out identical functions. This duplication of labour will be a waste of financial
resources, especially considering the fact that both institutions receive their
limited budgets from the same source. This is a crucial point for African supra-national institutions, which tend to be underfinanced.63 Similarly, the
duplication of procedural requirements will also waste time, especially in
view of the fact that both the Commission and the Charter will have to carry
out the admissibility procedures in line with Article 56 of the African Charter. Moreover, the Commission has been deciding the admissibility of cases
and engaging in full fact-finding mission for some time and its experiences in
theses areas have reached a level of professionalism which can ultimately
benefit the Court a great deal.
Finally, the overstatement of the Court’s independence will disadvantage the
Court as there is a risk that the Commission will not feel enough of a
‘partnership’ with the Court to co-operate in any way with the court. This
59
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may result in a situation where the Commission may choose to function as it
has always functioned and will, as a result, broadly interpret its discretion as
to which case to submit to the court. 64As a consequence, very few cases may
be sent on to the Court by the Commission which will in effect mean that the
Court will hear a small number of cases at best, or more likely, none at all.
Furthermore, if the Commission chooses to continue exercising its full
protective mandate, a situation of overlapping jurisdictions between the
Court and the Commission will develop,64 with all the potential problems
such a situation implies, as discussed above.
Conclusion
In conclusion, it becomes apparent that the Court is being added onto a
system which is going through a period of “considerable confusion and
flux”65 with many new institutions coming into being with little or no regard
to any of the other institutions or to the already-established mechanisms
while the older system remaining largely unchanged. This has created a
system where there is/will be a lack of consistency and co-ordination in the
way common (human rights) goals are approached in the different AU
bodies.66 This deficiency can affect the Court’s operations adversely in
several different ways.
Firstly, the lack of co-ordination, as illustrated by the potential situations of
possible contradictory judgements, overlapping jurisdictions and duplication
of labour between the Court and other AU institutions can lead to a great deal
of uncertainty as to the position of the Court within the regional system,
especially due to the fact that the Protocol fails to provide for the Court’s
primacy in all human rights matters. Secondly, the failure to clarify the
relationship between the Court and the Commission, which is symptomatic
of the lack of consolidation between the institutions, will result in a situation
where an institution outside the Court’s influence will have the power to
decide whether the Court will hear any cases at all. This clearly shows that
the Court will depend on the Commission, which has been to a large part
condemned for its ineffectiveness.67 Even if the defects of the Commission
will not in reality affect the function of the Court, the image of the Court as a
64
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body that is dependant on this much criticised institution can mean that the
Court will not be able to inspire as much respect from the states which the
Court will ideally require to establish itself as the most important human
rights court on the continent.
Most of these problems can be solved by amending the Charter (removing
clawback clauses etc.) as well as the Protocol (widening the standing
provisions in response to current efforts to afford NGO’s automatic
standing). However, these amendments can only be made by African states
just as it is a matter for the states to comply with the judgements. This will
mean that unless the states are prepared to sacrifice some of their interests as
well as some of their sovereignty for the good of the regional system, the
Court will not be able to effectively and independently play a significant role
in the enforcement of human rights. It will therefore be necessary for all the
African States to display more political will and dedication to the human
rights movement which will in short mean that long-standing African attitudes will have to change more than they already have. Commitment of African states to rule of law is expected to increase in the years to come so that
they can be engrained in Africa’s political culture. This will undoubtedly
take some time. This is clearly manifested in the slow ratification pace of the
Court’s establishment protocol. Thus the expectation that the Court can immediately “cure” all the problems of the regional human rights system seems
to be unachievable in the short term.

