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ERITREA -ETHIOPIA ARBITRATION :

A ‘CURE’ BASED ONNEITHER DIAGNOSIS NOR PROGNOSIS

Seyoum Yohannes Tesfay
Abstract

The Eritrea-Ethiopia peace process remains stalldécade after the arbitral
award by the Boundary Commission and several yafies awards by the
Claims Commission. This article assesses why atlntr by the two

commissions did not produce the desired outcomethi® end, the author
analyzes primary and secondary sources and argaearbitration was not the
right method of conflict resolution. Mayer's muttimensional approach to
conflict and conflict resolution informs the dissitn that the conflict between
the two countries has cognitive, emotional and bieihal dimensions. It is

argued that arbitration as a settlement of disfytepurely legal means is
ineffective to adequately address the multiple disiens of the conflict. The
author underscores that such conflicts can onlyrdsolved by using a
combination of different interventions. Specifigallvhile arbitration may be
appropriate to deal with some essentially resourelated matters, the
resolution of emotional and cognitive dimensionstlug conflict call for a

multi-track approach in which different segmentstied people from the two
countries can play critical roles.

Key words

Conflict resolution, arbitration, border conflidipundary commission, claims
commission, multi-track, peace, Eritrea, Ethiopia.
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Introduction

Ethiopia and Eritrea ‘sought’ to resolve all aspedf their conflict by
arbitration. To this end, they established Boundamg Claims Commissions.
Although the two Commissions have given awards speet of all the matters
submitted to them, none of these awards have begremented. What is
worse, the two countries still remain on a war ifogpt The author contends that
this is in part attributable to the ineffectivenesss arbitration as the sole
mechanism to resolve the conflict.

* Assistant Professor, Addis Ababa University Sctaddlaw; also teaches on part-time
basis at the Institute for Peace and Security 8tudihe author’s deepest gratitude
goes to all those who contributed to this work wadety of ways. Email:
dayaseyoum@yahoo.com
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The first section of the article highlights the mie@ and causes of conflict
and sheds some light on interstate conflict. SecBiantroduces the states at
conflict and the relationship between the leadessiof the two countries.
Particularly, the multiple underlying causes of ttanflict are discussed. In
Section 3, the claims litigated before the two taabitribunals and the awards
given are presented in brief. The fourth sectiomalestrates the mismatch
between arbitration and the Eritrea-Ethiopia cabflilhe last section, examines
the parallels between the conflict resolution soheamd the dimensions of
conflict. Then, a few observations are stated dst® resolution of the conflict
between the two countries should be attempted.

As regards methodology, a mix of qualitative andrgiiative methods has
been utilized. It should, however, be noted from thutset that participants in
the field study do not necessarily represent thpufations of the two countries.
The objective of this article is not to generala@mut the entire populations of
the two countries directly from the sample. The afnthe sample is rather
limited to shedding some light on the views andifgs of certain influential
segments of the societies in the countries at wbndnd those that were
particularly affected by the conflict. This beingetobjective, the participants
were for the most part people living close to tlbeder, refugees from Eritrea,
Ethiopian deportees from Eritrea, persons who weresidered opinion makers
and others.

1. Conflicts in General and Interstate Conflict: AnOverview

1.1. Conflict: Meaning and Causes

Conflict has different meanings in different congexEor some it refers to
‘behavior’ or ‘action’. For instance, there is anflct when a trade union goes
on ‘strike’ or when two states are at ‘war’. Accimigl to Wallensteen if these
events merely involved ‘actions’, conflict would bger when the behavior or
action ends, say when war stops. He notes thatliciorg rather a ‘social
situation in which a minimum of two actors (parjiestrive to acquire at the
same moment in time an available set of scarcauress’? In a bid to explain
his definition he writes, one needs to note elemdike ‘strive’ and ‘scarce
resources’. The word strive refers to the partiem@ ‘something’ however
minimal to acquire the resource. So strive includagthing, ‘war’ being its
highest form. He further states that the notion‘afailable set of scarce
resources’ should be interpreted broadly to inclnde-material/non-economic
resources. Accordingly, the term ‘resources’ cowarkinds of positions that

! peter Wallensteen (200T)nderstanding Conflict Resolutidhondon and Thousand
Oaks: SAGE Publications Limited™2d), p. 15.
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are of interest to an actor. So it camer alia, include territory, position of
power, acceptance of responsibility for destructiegons, psychological needs
like retribution and other intangible values.

Johan Galtung proposes an influential model reggrdliow conflict takes
place. According to this model, ‘conflict’ can béewed as a triangle with
attitude (A), behavior (B) and contradiction(C) at vertices. “Attitude” refers
to disposition towards an adversary and has twmets, the cognitive and
emotive. The cognitive element refers to the memalge one holds about the
enemy while the emotive element relates to thecaffe emotions, the feelings
one has towards an adversar{B”, the behavioral dimension refers to what
parties do such as gestures signifying cooperadrgand coercion. In violent
conflicts the behavior could be violent attdckhat will be war if it involves the
coordinatediseof violent force in combination with other instrumeatsording
to ClausewitZ. Finally, “contradiction” in this model refers the underlying
conflict situation including actual and perceiveidcompatibility of goals’
between the parties to the conflict. These thregedsions taken together make
the conflict system wherein each reinforces theersthConflict is a dynamic
phenomenon. One actor is reacting to what anottter & doing, that further
leads to yet another action to the extent thataiy imeecome difficult to decipher
who is more responsible.

1.2. Interstate Conflict: The Different Levels of Analysis

Many have grappled with the causes of interstatdlico and other forms of

state behavior. Particularly, the causes of waehasen analyzed in different
ways. Waltz's ‘level-of-analysis framework’ can leuseful tool in making

sense of the varied understanding of causes oan@iother state behavior. His
level-of-analysis framework divides the causes af wm terms of whether they
are located at the level of the individual, theiomatstate or international

systent

2 Ibid.

% Johan Galtung cited in Kenneth Fox (2007), “Whatd®e Mediators Can Learn from
the Peace- BuildersGardozo Journal of Conflict Resolutioviol 7, p. 245.

* Oliver Ramsbotham, Tom Woodhouse and Hugh Mi&@lDB), Contemporary Conflict
Resolution (Cambridge and Malden : Polity Press), p. 10.

® Jack Levy (2007), “International Sources of Intees and Intrastate War”, in Chester
Crocker, Fen Hampson and Pamela Aall (etlésishing the Dogs of War
(Washington: US Institute of Peace Press), p. 20.

® Galtung, cited at note 3 above.

"Wallensteensupranote 1, p. 32.

8 Levy, supranote 5, p. 21.
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The first, the individual level, focuses primarign human nature and
inclinations towards aggression. In this thinkingyrs are ultimately clashes not
of armies, laws, or even cultures but of massesdwiduals each of whom is a
distinct personality and whose behavior while a#dcby the command of the
superior officer, laws and symbols, is also affddby individual hereditary as
well as individual experiencés.Hence, the personalities, belief systems,
psychological process of individuals, particulatBaders such as heads of state
are subject of emphasis at this level of analy3ise implication of the
individual level of analysis could be that, if afeient person had been the
leader, the state would have behaved differenty; would not have gone to
warl® The second, the national level, considers widetofa and settings as
points of focus, such as the structure of the ipalitsystem, policy making
process, the role of public opinion, interest gugthnicity and nationalism,
political culture and ideology: The third level, also called the system-level,
includes variables like the structure of the in&ional system, number of major
powers in the system, norms influencing their b&rapatterns of international
trade and military alliance and other factors tlainstitute the external
environment to states.

At this juncture one notes that no single levehadlysis provides a complete
explanation for the causes of war given the comylex international politics.
Hence, many theories of war combine causal vasatoten different levels of
analysis, i.e., the individual, nation-state, agstams level® Another point to
be noted in this connection is that showing or axyhg why a state or a leader
wants war is not enough. Since interstate war weslviolence between two
political organizations, a theory of war must explashy both states fight. For
this reason, a complete analysis will not be addesolely at ‘individual’ or
state level. Analysis of a war at the system I&ezlomes inevitable where more
than one country will have to be studiédn this article, the focus of analysis
will be at the nation-state level though the ottwo levels have undeniably
their own contributions.

According to Mayer, nation-state level conflictsultb be viewed as
occurring along three dimensions; these are cagnifperception), emotional

® Quincy Wright (1964), AStudy of War(2™ Abridged ed.), (Chicago: University of
Chicago Press), p. 112.
19| evy, supranote 5, pp. 20-21.
11 |a;
Ibid.
' |bid.
23 bid., p. 22
1 bid., p. 23.
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(feeling/identity) and behavioral (action) dimemsd® These are essentially the
elements that make two of the three vertices ofuBgls triangle stated above.
The cognitive and emotional dimensions constith ‘attitude’ vertex while
the behavioral dimension in Mayer's analysis is olyathe same as the
‘behavior’ vertex in Galtung’s triangle. Mayor'srde dimensions will inform
the analysis of the Eritrea-Ethiopia conflict wheexessary in the course of the
discussion in the following sections.

2. An Overview of the Eritrea-Ethiopia Conflict: the Parties
and Underlying Causes

The 1998-2000 ‘border’ war represents the highesttpn the current Eritrea-
Ethiopia conflict. It also provided the setting farmultitude of violations of
humanitarian and human rights laws that were brolmggifore the Eritrea-
Ethiopia Claims Commission. But did Ethiopia andres really fight over the
disputed territory which some called ‘inconsequargiece of real estate’ owing
to the small size and absence of known resources® isl it possible for two
formerly ‘friendly’ governments to turn into deadhdversaries in a matter of
weeks, willing to sacrifice tens of thousands dittpeople on the battlefields?
Why is it that we have simmering tensions betwéentivo countries a decade
after the ceasefire and an arbitral award on theptded border’ has been
given? Why did the awards by the Claims Commissiothenconsequences of
the war fail to be implemented? Even more so, aie/these arbitral awards
used as propaganda tools for what one may cadld tgar'?

An international dispute is not an isolated evériias a past and presumably
some sort of a futur®. It cannot be understood independently of its hisab
context. According to Mayer, “the history of theopée who are participants in a
conflict, of the system in which the conflict isooering and of the issues
themselves has a powerful influence on the coufséh@ conflict’!” This
observation is particularly correct regarding tlenftict between Eritrea and
Ethiopia. Hence, a proper understanding of the lmbrdnd the way forward
presupposes having an in-depth knowledge of thectwmitries, their peoples as
well as the leaderships at conflict. Unfortunatélys impossible to do justice to
such broad and complex subjects in an articlethi®e Therefore, only a cursory
look at the relationship between the two countrilesir people and the political
leadership will be attempted.

15 Bernard Mayer (2000 he Dynamics of Conflict Resolutiok Practitioner's Guide
(San Francisco: Jossey-Bass), p. 4.

16 Jacob Bercovittch (1996Resolving International Conflictdhe Theory and Practice
of Mediation (Boulder: Lynne Reinner Publishers}i&

" Mayer,supranote 15, p. 13.
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2.1. The Relationship between the Two R#e and
Countries

Ethiopia and Eritrea occupy most of the Horn ofi¢dr Eritrea has a land and
sea area of about 117,600 square kilometers angwgiion of about 6 million.
Ethiopia is relatively a big country, almost teméis the size of Eritrea and a
population of about 93 millioff Ethiopia lost the entire coastline along the Red
Sea upon the independence of Eritrea in 1993. Thtlgppia is landlocked
whereas Eritrea has a coastline of 1200 kiloméfers.

Since some two thousand years back, most of todégi®y and much of
Eritrea saw intensive intercommunication of varipesples. The intermingling
of ‘humans, animals, plants cultures and ideassactioe Red Sea produced a
distinct civilization that can be deemed Afro-Asiatlts heartland was Axum,
the antecedent of the modern Ethiopian sfat®wing to this, there are
primordial ties between various ethnic groups lyvim both countries. For
instance, four of the nine languages spoken inrdzritare widely spoken in
Ethiopia®

This is particularly clear when it comes to therigga-speaking community
straddling the border between the two countrieg Tigrayans and Eritreans of
the southern highlands (kebesa) spoke the samedgag Tigrigna. They use
the same script, and belonged to the same poliea and Orthodox Church
with its Geez liturgy. Moreover, these two peoplared the same agrarian
culture and social hierarcyCommon people on both sides of the Mereb River
admit the existence of this close cultural, ethand linguistic ties although
individuals from different walks of life accord ghtly different weight and
meaning to those relationshifs.

While the above commonalities inform the historigatl cultural similarities
of the peoples of both countries to this day, the tountries have a period of

18 CIA, The World Factbook: available at
<https://www.cia.gov/library/publications/the-woHédctbook/geos/html>, accessed
on August 3, 2012.

9 Berhane Woldegabriel (2006), ‘A War for Nationality’ in Lenco Leeta (ed)The
Search for Peacel'he Conflict Between Ethiopia and Eritrea, JUp8, available at:
<www.fafo.no/pub/rapp/20014/20014.pdf>, accesselllan 29, 2012.

% Gebru Tareke (2009The Ethiopian RevolutiotWar in the Horn of Africa, (New
Haven: Yale University Press), p. 55. See also Alged Abbay (1998Mdentity
Jilted, or, Re-Imagining Identity The divergent paths of the Eritrean and Tigrayan
Nationalist Struggles, (Lawrenceville: Red Sea &res

2L Berhanesupranote 19, p. 34.

2 Gebru,supranote 20, p.55.

% Alemsegedsupranote 20, p.160.
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separate history, which the political leadershipath have played up or played
down depending on their political aspiratidfisHere it should be noted that
some Eritrean sources totally disagree with angréiss that Eritrea was ever
part of Ethiopia. Although they agree most part&pfrea were part and parcel
of the Axumite kingdom, they contend that the Epimm state cannot and
should not be deemed to be the inheritor of thendite kingdon? In the more
recent past, while Ethiopia remained independeritielda was colonized by Italy
from 1891 to 194%° Subsequently, Eritrea was under British rule fradd1Lto
1952%

In December 1950 the United Nations General AssgiinplResolution 390
A(V) decided that Eritrea be grated autonomous riddstatus under the
sovereignty of the Ethiopian Crown not later thanSéptember 1952. Many
Eritreans question the legitimacy of this decisiBath, an Eritrean intellectual
for instance, contends that Ethiopia exploited itrawkal Eritrean societal
cleavages and manipulated the nascent party @litievalent at the time in
Eritrea?® The societal cleavages that she talks about tefaighland-lowland,
Christian-Muslim dichotomy that is raised by severathors in relation to this.
Particularly, a considerable segment of the Mustommunity opposed the
Federal arrangemefit.Whether Ruth’s interpretations are correct or mas i
incontestable that the people of Eritrea did ndewan this issue of federation
with Ethiopia. Both Eritrean and Ethiopian sourcesfaem this°

% Tekeste Negash (199 Britrea and Ethiopia:The Federal Experienddlew
Brunswick: Transaction Publishers), p. 13.

% Othman Saleh Sabbyhe History of Eritreaavailable at:
<www.eritrios.net/the_history_of eritrea.htm>, agsed on August 3, 201Zhe author who
was one of the founders of the Eritrean Liberakoont and the official
spokesperson for the external mission of the Pojilleration Forces of Eritrea
contends that Eritrea is part of the Arab homelavidch the sea could not separate
from the Arab Peninsula.

% Tekestesupranote 24, p. 13.

" |bid, p. 18.

8 Ruth lyob (1995), Th&ritrean Struggle for Independence: Domination, iResice,
Nationalism(New York: Cambridge University Press), p. 86.

29 Tekeste Negash (2007);He Dilemma of Eritrean Identity and Its Future
Trajectorie$ A Paper read at thé"4Congress of the Association of African
Historians, May 2007, read generally, availabie at
<http://asmarino.com/en/articles/242-the-dilemmaewtrean-identity-and-its-future-
trajectories>, accessed on June 14, 20012.

30 Bereket Habte Selassie (1988jitrea and the United Nationd.awrenceville: Red
Sea Press), p.27, See also Bahru Zewde (2006ye&and Ethiopidn Quest of a
Culture of Peace and Dialoguim Lenco Leeta (ed.supranote 19, p.17.
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Once federation was attained, the federal arrangentleat aimed at
satisfying unionist and pro-independence segmeintseoEritrean society was
found unsatisfactory to both sides. According to fBatine Unionists that had
the upper hand in the newly constituted EritrearveBoment systematically
eroded the federal arrangement excelling in zeal @overnment in Addis
Ababa® Bahru further writes that the Emperor welcomed eveh encouraged
these developments because the federal arrangevasran anomaly given the
centralized, autocratic, feudal system in Ethidpiginally, in 1962 the federal
arrangement was abolished when the Eritrean Pafiamoted for unitary
system, which according to many Eritrean sourcsslted from the pressure
and intrigue exerted by Emperor HaileseladSie.

This resulted in liberation struggle by severaltigan groups, which led to
30 years of civil war or ‘liberation war’ accordinnig many Eritreans. This war
brought untold misery to the people of both coastt In April 1993, Eritrea
gainedde jure independence following a UN sponsored referendehd lon
April 23/24. Ethiopia extended recognition to Hrdrs sovereignty and
independence on April 29, 1993 just two days dfterresults of the referendum
were announced and three weeks before the indepemdef Eritrea was
formally declared®

2.2. The Relationship between the Leaderships oféhlrwo
Countries

The parties in power in both countries, the TigR®gople’s Liberation Front,
TPLF, now subsumed into the Ethiopian People’s Reiaiary Democratic
Front, EPRDF, and the Eritrean People’s LiberatimnE EPLF, now renamed
People’s Front for Democracy and Justice, PFDJewgeserrilla organizations
fighting in close cooperation for nearly 17 yeaks.guerrilla movements, their
major power base was the same ethnic group, Tigigtyya found in both

%L Ibid.

%2 |bid.

33 Bereket Habte Sellass®ypranote 30, p. 43.

3 Ruth lyob (1995)supranote 28, p.96.

% Ruth Eyob (2000), “The Ethiopian-Eritrean Conflidiasporic vs. Hegemonic States
in the Horn of Africa”,The Journal of Modern African Studjésol. 38, No 4, p. 670,
See also Eritrea-Ethiopia Boundary Commission, SleciRegarding Delimitation
of the Border between Eritrea and Ethiopia, Deaisib13 April 2002, p. 105,
available at: <www.untreaty.un.org/cod/riaa/casals¥XV/83-195.pdf>, accessed
on August 3, 2012.
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countries. What is more, after the two organizatioame to power, the party
now in power in Ethiopia facilitated and endorseiirga’s independencg.

Notwithstanding the above facts, those who havediestu the two
organizations closely have maintained that the padies had disputes on a
range of ideological, military as well as natiogakestions. Aregawi Berhe, one
of the founders of the TPLF and member of the lesidp until 1985, confirms
the above. According to him, the TPLF-EPLF relasinip was amorphous from
the very beginning. In his view, it was by and krhe pressure from the
common enemy that propelled the relationship taktorthe extent it did’

When the two fronts were fighting the Dergue, theostnenduring
disagreements between the two pertained to diffepaints of view on the
nature of the Soviet Union, the question of natiiyyaand military strategy to
be applied for combating the DergtfeRegarding the question of nationality,
for instance, the major point of difference wag tine TPLF insisted officially
that if post-independence Eritrea was to be dentiocit would have to
recognize and respect the rights of nations andmelities in Eritrea to self-
determination including and up to secessibAs Eritrea has nine ethnic groups,
unlike nearly homogenous Tigray, this stand of TR&F did not suit the vision
EPLF had for Eritre&’

In 1985, these tense circumstances led to the waivel of TPLF's last
contingent from the Eritrean trenches in Sahel wtikey had been deployed to
help the EPLF. Months later, the EPLF retaliateddiyng a series of measures
that angered not only the TPLF but many Tigrayaosfdifferent walks of life.
The measures included blocking the TPLF from ugimg only route to the
Sudan from where the food aid to the populatiofesing from one of the worst
famines would be obtained, and closing the ‘DirM&yane’, a TPLF radio
operating from EPLF territory in Sahel. These measued to a complete
breakdown of relationship between the two and tH&L.H began openly
supporting various splinter groups of ELF agairBLE** The TPLF and EPLF

% Kjetil Tronvoll (2009),War and Politics of Identity in EthiopiChippenham:
Boydell and Brewer Inc.), p. 46.

37 Aregawi Berhe (2009) Political History of the Tigray People’s Liberati Front
(1997-1991) (Los Angeles: Tsehai Publishing andriistors), p.210.

% |bid, p.218.

%9 John Young (1996), ‘The Tigrayan and EritreanrEaih Liberation Fronts: A History
of Tensions and Pragmatisrithe Journal of Modern African Studig4(1), (105) p.
112.

“% |bid.

*1 Aregawi Berhesupranote 37, p. 220.
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resumed relations only after April 1988 when theyead to put aside their
propaganda and attacks against each other, aightdie Dergue togethét.

2.3. The 1998-2000 War: The Underlying Causes

As indicated earlier, conflict may be viewed as wdag along cognitive
(perception), emotional (feeling), and behaviorattion) dimension$ As
Mayer notes “conflict among groups clearly has dibeg affective, as well as
behavioral dimensions” even if “we might better wsans like culture, ethos,
public opinion or popular beliefs to signify theegter complexity and different
nature of these dimensions in social systetfisThis three-dimensional
perspective, as stated above, essentially confdon&altung's triangle of
conflict. This perspective can explain the Eritegthiopia conflict.

2.3.1. The behavioral dimension of the conflict

The behavioral or action dimension of conflict, sists of actions that people
take to get their needs met in ways that have thengial for interfering with
someone else’s ability to get his/her needs “hét this juncture one recalls
‘striving’ in Wallensteen’s definition of conflicdiscussed above. In other
words, this refers to parties ‘doing something'wikger minimal, in ways that
have the potential to limit the share of the otimethe ‘pie’ (scarce resource)
which is sought after by two stat¥s.

Some real issues lurking behind the border confiietn this behavioral
dimension of the conflict. These include unsettlsdues of economic
relationship and citizenship of people of Eritreangin. For seven years
following Eritrea’s independence, the two countiiresl an extensive economic
relationship. Ethiopia continued to use the poftdssab and Massawa. Hence,
Eritrea gained port fees and charges which by 1&®&dunted to a total of

*2Medhane Tadesse (1999 eEritrean-Ethiopian War: Retrospect and Prospects
(Addis Ababa: Mega Printing Enterprise), p. 50, Skse, John Young (1997),
Peasant Revolution in Ethiopia: The Tigray Peopléglzeration Front(Cambridge:
Cambridge University Press), p. 156, Richard R2@D8), ‘Old Problems in New
Conflicts: Some Observations on Eritrea and ItsafRahs with Tigray, from
Liberation Struggle to Inter-State Wa&frica: Journal of the International African
Institute 73(3), p.375.

3 Bernard Mayersupranote 15, p. 13.

**bid, p. 6.

“5 Bernard Mayersupranote 15, p. 5.

“° peter Wallensteespupranote 1, p 15.
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22.6% of total public revenue excluding externams?’ Moreover, close to
300,000 Eritreans got direct and indirect employtregportunities in Ethiopia
because of the close relationship between the twmatdes?® An estimated 60-
80% of Eritrean exports were destined to Ethiogfote the war erupted as its
products did not meet the standards required irofguror neighboring Gulf
marketé®. What is more, the two countries used the sameigey until Eritrea
introduced its own in 199%7.

The two countries had concluded a number of agretsren trade, transit
and port services, communication, transportatiod #re like although these
agreements were not comprehensivéloreover, there were spheres which
werenotclearlyagreed uporfor instancetherewasno clearofficial articulation
or exchange of ideas about how to resolve probl&sglting from differences
in national economic plans, access to marketsenayr exchange rates and the
nature of this relationship and the benefits thair@e to the people of each
country®® Although the two countries had signed an agreenmmtthe
harmonization of economic policies on September 1283, it showed some
signs of incompatibility from the outset and caused grievances. Particularly,
people in the two countries viewed the commodiadér sector, the monetary
arrangement, Eritrea’s new currency and issueginéoship differently’

*" Gote Hansson (2001 Btiilding New States: Lessons from Eritte@iscussion Paper
No. 2001/66 presented at United Nations Univeiityrld Institute for
Development Economics Research, p. 11.

*8 Gilbert Khadiagala (1999), ‘Reflections on theiBffia-Eritrea Conflict’ The
Fletcher Forum of World Affair&XIIl, No. 2, p. 43.

4% Ross HerberfThe End of the Eritrean Exceptdhe South African Institute of
International Affairs, 2002, Country Report Nop8l7 available at:
http://dspace.cigilibrary.org/jspui/bitstream/128489/29833/1/Country%20Report
%20N0%208.pdf?1, accessed on August 4, 2012.

*0|bid, p. 9.

*1 Trade Agreement and Trade Protocol between thesifianal Government of
Ethiopia and the Government of the State of ErtB=p 27, 1993), Transit and Port
Services Agreement between the Transitional Govemtrand the Government of
the State of Eritrea( Sep 27, 1993), Protocol Agred on Transport and
Communications between the Transitional GovernroéBthiopia and the
Government of the State of Eritrea( Sep 27, 198B)Services Agreement between
the Transitional Government of Ethiopia and the &ownent of the State of Eritrea(
Sep 27, 1993).

2 Abebe Zegeye and Melakou Tegeng (2007 Ethiopia-Eritrea Conflict: A

s Critical Observation(Johannesburg: Institute for Global Dialogue)1 .

Ibid.
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a) The commodity trade sector

One feature of the harmonization agreement wasithabvided for free re-
export of goods imported from third countries. Thi instance, Eritreans
could export to Ethiopia products they importedy, som China or India
without having to pay Ethiopian customs duty andewersa. Since the two
countries did not have common external tariff, teisulted in grievances on the
part of Ethiopian businesses. This was due to #rg low external tariff of
Eritrea as compared to Ethiopia. Because of thiferénce in tariff rates
Eritrean businesspersons could import goods froimd thountries through
Eritrea and sell them in Ethiopia without paying thigh tariff their Ethiopian
counterparts paid. This gave them a competitiveeeolger Ethiopians in the
Ethiopian market and caused bitter complaints. &esi Eritrean writers,
however, expressed a totally different view. Actogdto Alemseged, this
arrangement benefited Ethiopia more because, thésge-exported to Ethiopia
were bought using meager Eritrean hard currencysbid for Ethiopians in
Birr, a soft currency?

The other feature of the harmonization agreemerst that it provided for
free movement of goods and services except thaewthre in short supply
between the two countries. The Eritrean side faimirestriction on “goods in
short supply”, which was an Ethiopian inclusionffidult to understand and
work with. The complaint was that any product cdoddso declared at any time,
thus hampering free trade in goodShe complaint on the Ethiopian side was
that Eritrea was abusing the agreement in resgdote movement of goods to
export Ethiopian products to third countries angstgetting hard currency at the
expense of Ethiopia in contravention of anothervigion of the treaty that
prohibited such conduct. The perception of certegtions of the Ethiopian
society was that Eritrea had become one of thegésgexporters of coffee’ in
the world although it does not grow coffee at*&lFor instance, Capital, a
weekly Ethiopian Newspaper in its March 20, 2014ués states that Eritrea
ranked the 1 biggest exporter of coffee before the outbreakhef 1998 war
although it does not produce coffee at®alSuch perceptions complicated
relations even if they were at times exaggerated.

** Alemseged Tesfai, The Cause of Eritrean-Ethiofianflict, available at:
<http://mww.denden.com/Conflict/newscom/com-alerh®8l>, accessed on August
7,2012.

% Tekeste Negash and Kijetil Tronvol (200Bjothers at War: Making Sense of the
Eritrean Ethiopian Wa(Ohio University Press), p. 32.

% Abebe Zegeye and Melakou Tegesgpranote 52, p19.

" Solomon Bekele, ‘Africa: the continent of billiaines’, Capital , Year 13, Issue
640, p 32.
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Due to the foregoing reasons, it was clear by 1B86the implementation of
the 23 protocols signed by the two countries in31®@s greatly hamperé&8 A
joint review committee was thus set up. Tekeste Brhvoll summarize the
problems identified by the committee as folloWs:

i. Restrictions had been imposed on Eritrea’s impoEtbfopia’s

exportable products.
ii. There was a serious lack of adequate institutiorehanisms to
implement the agreements reached.
iii. No action had been taken to combat illegal trade.
iv. Several types of local charges and intermediatenpays had been introduced.
v. Licensing systems were different and discriminatory

b) The monetary arrangement

Pursuant to Article 1 of the Harmonization Agreemeine two countries used
the Ethiopian currency (the Birr) until Eritrea issuits currency in November
1997°° The view in Eritrea was that Ethiopia benefited rendrom this
arrangement. For Eritreans, using the Birr medatfacto currency union,
without however allowing Eritrea voice in Ethiomatonduct of monetary
policy, thereby putting Eritrea at a disadvantaglis was the case, it is
maintained, because the interest rates set by détierdl Bank of Ethiopia was
not necessarily appropriate to business conditiorEritrea® Second, without
its own currency, Eritrea had no seignorage revéhamd this factor was
regarded as an important consideration given tleel e finance reconstruction
and development spending.

Ethiopia on the other hand viewed this arrangensmntrelatively more
beneficial to Eritrea. The view was that Eritreasvpaying in soft currency, i.e,
in Birr, for Ethiopian products as well as for prathiEthiopia imported using
its meager hard currency. The result of all thi te a deeply held belief that
Eritrea was siphoning off Ethiopia’s economic rases®® The pressure on the
Ethiopian government thus was to require Eritrea asvereign country to shop
around for resources in the same way as Ethiopga.do

: Tekeste Negash and Kjetil TronvoBupranote 55, p. 33.
Ibid.

%0 Alemseged Tesfagupranote 54.

®1 Hanssonsupranote 47, p. 7.

%2 This is the profit obtained from minting coinsfing money if the cost of producing
say a bill or coin is less than the worth of thiédyi coin as the case may be. It is
possible for the costs to exceed the value of dig @ which case the government
will incur loss.
<http://www.investopedia.com/terms/s/seignioragetagzz22qtWBqoa>, accessed
on August 7, 2012.

8 Ruth lyob (2000)supranote 35, p. 667.
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c) Eritrea’s introduction of new currency

In 1997 Eritrea introduced its own currency, NakKfhis, according to Eritrean
authorities, was necessitated by the divergentalfistade and investment
policies the two countries had begun to follow. fEhevas lack of transparency
in the way the Nakfa was introduced. For instanoe,understanding was
reached about its relationship to the Ethiopiarr.Bihus, when the currency
began to circulate, the Ethiopian government refulgitrea’s request for
Nakfa-Birr parity. It asked Eritrea to conduct tradsing hard currency and
Letter of Credit (LC) unless it merely involves bardede not exceeding 2000
Birr.%* Eritrea rejected Ethiopia’s proposal to trade bytér of Credit®®

According to some Eritreans, the Nakfa-Birr parityontroversy’ was
actually an Ethiopian creation. All Eritrea reqeestvas ‘free convertibility’,
i.e., to give traders in both countries the oppatjuto agree on the use of the
currency of their choice for settlement. It did metjuest parity of the two
currencie$?® Other Eritreans admit that Eritrea did requestghety of the two
currencies. Moreover, they allege that Ethiopia badepted that or at least
‘Eritrean officials had naively believed’ it befothe issuance of the Nakfa.
The contention that Eritrea did not request NakifaiBarity seems to ba post-
facto argument aimed at buttressing the stand of Eritreahis issue as the
demand for party was found to be flying in the fatégic.

d) The Issue of citizenship

The two countries have divergent laws regardingsbee of nationality. Eritrea
recognizes anyone of Eritrean parentage on patemnahaternal side as its
citizen. In fact, the Eritrean law envisages thagtality of having multiple
citizenships although some extra procedures hawe tcomplied witt?® while
Ethiopia does not. According to Article 11 of tH@30D Ethiopian nationality law
(that was in force at the time of the conflict)ygrerson who acquires another
citizenship immediately forgoes Ethiopian citizeipstSince the two countries
never took legal steps to put matters to rest is thgard, problems began
arising. The problem was broad, as all Eritrearss B#niopian citizenship and

%4 Hanssonsupranote 47, p.11.

® University of Pennsylvania African Studies Centgéorn of Africa Monthly Review,
3-4/98, March to April 8, 1997 issue, available at:
<http://www.africa.upenn.edu/Hornet/HOA0398p.htralccessed on August 7, 2012.

% Alemseged Tesfai, The Causes of Eritrean Ethiofiamflict, supranote 54.

7 Ruth lyob (2000)supranote 35, p. 674.

® The Eritrean Nationality Proclamation no 21/198@,2(5) available at:
<http://www.unhcr.org/refworld/docid/3ae6b4e026.htraccessed on Aug. 4, 2012.
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no arrangements were set in place to identify wimoray them have adopted
Eritrean citizenshif}?

Thus, in the Joint High Ministerial Commission, Eibia voiced its concern
over a significant number of Eritreans still cangiEthiopian passports and
requesting renewals. This situation created problespecially in the issuance
of licenses for investment in sectors such as theking and insurance
industries reserved for Ethiopian nationals aldreeput it simply, the Ethiopian
side felt that Eritreans were taking unfair advgetaf the free movement,
residencandbusinessgreementby being treated as nationals in both countries
while Ethiopians were not. Some Ethiopians wergiq@aarly resentful because
Eritrea had, in 1991-2, expelled about 120,000 dpilans without meaningful
protection to their right&

Establishing the veracity of each allegation abisvaeot the purpose of this
article. Its objective is limited to showing then&liof behavioral issues that were
lurking behind the border war.

2.3.2. The emotional dimension of the conflict

The emotional dimension refers to an emotional treacto a situation that

signals a disagreement of some kihét the foundation of this dimension is the
contention that men and groups do not act onlyn dact to a large measure, to
achieve conscious objectives. In other words, sab@ous or unconscious
attitudes and behavior patterns constitute theiremimportant aspects. In this
view, behind the state is the nation. The lattgulies a group whose members
feel as a unit of some kind and react spontaneansiyays that can cause and
perpetuate war or lesser forms of conflict in res@to encroachment, real or
imagined’? Wars, therefore, can be considered in some casgashes between
identity groups.

This third, emotional/identity dimension of intetiomal conflict began to get
attention in recent decades. Instead of viewingrirdtional conflict as struggles
over resources only or ‘as the hard shells of nagtates bouncing off each
other’, a new view suggested that conflicts ‘werst jas often struggles within
and between nations over contending ideologiesyegal needs and most
fundamentallyjdentities’ In this context, identity represents “people®ed to
preserve a sense of who they are and what thete pfathe world is”, and it
plays a major role in conflicE When a group is in conflict or at war with a

%9 Ruth lyob (2000)supranote 35, p. 664.
Y Ross Herbersupranote 49 p. 32.

"L Mayor, supranote 15, p. 5.

"2\Wright, supranote 9, p.111.

3 Mayer,supranote 15, p.19.
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neighbor, group members become acutely aware ofldrge group identity to
the point where it may far outweigh any concern ifadividual needs, even
survival”* Hence, members of the group rally around a leadihout
questioning his leadership.

In other words, the new assumption is that the heececognition, meaning
and self-esteem, as well as the need to be ‘rightlld be the root cause of
conflict. So, in this outlook, the economic manhtigg to produce or control
resource is viewed as a full-blooded being with dgpfears, goals, values,
needs and identities. So, identity is now a foausconflict analysis and
resolution’®

According to analysts who regard self-image oniiig as a crucial factor in
conflicts, there is the rigidity of a group’s netedbe ‘right’ about the other and
the events surrounding the conflict, and therdss a desire to place the blame,
for what caused the conflict and what happenecddute conflict, on the other
group in the conflict. The analysts maintain thadre is a reflexive reaction to
put all the responsibility onto the ‘aggressive awl other’ to protect one’s
righteous self-image. This mutual deflection ofp@ssibility by the two groups
in conflict is a powerful reaction to protect onaalf-image or identity and to
protect oneself from the trauma related with cenfliThis is an aspect of the
emotional dimension of conflict causing and fuelampflicts’’

But can countries be in conflict along the emotiomaldentity dimension?
Mayer answers this in the positive and rightly $be Ethio-Eritrean conflict
has this dimension. However, this is not meantatpthat everyone in the two
countries had similar emotions. Mayer’s cautiorthis regard is pertinent. He
notes that when one says two countries are aticbrflong the emotional
dimension it does not mean that every individuatmer of each country shares
the same feelings or even that the majority doatther means that the conflict
evokes certain reactions and attitudes from theimimh leaders or a significant
number of people in each countfy.This point should be particularly
emphasized in the Ethiopian context. Given the s diversity of the country

" vamik Volkan (1997)Bloodlines: From Ethnic Pride to Ethnic TerrorisfNew
York: Farrar, Straus and Giroux), p. 25.

5 bid, p. 27.

7 Jay Rothman and Marie Olson (2001), ‘From Interésidentities: Towards a New
Emphasis in Interactive Conflict Resolutiodgurnal of Peace Resear88(3), at
pp.294-295.

" Donna Hicks (2001), ‘The Role of Identity Reconstion in Promoting
Reconciliation’, in Raymond Helmick and Rodney Pstea (eds.)i-orgiveness and
Reconciliation (Philadelphia: Templeton Foundation Press), p.139

8 Mayer,supranote 15, p.7.
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and its people, some sections of the Ethiopianespdiad little emotional
involvement in the conflict?

In the course of examining the Ethio-Eritrean cohflone is struck by the
anger, pride, betrayal and generalized hostilityais entailed. Thus, Ethiopian-
Eritrean discourse both formal and informal hasnb&&imonious and revolves
around the emotive issue of ‘betray&lParticipants of the field study confirm
this observation. Asked how much role emotions gdiain fueling the 1998-
2000 war, an overwhelming number of Eritrean artddpian respondents said
it had a role. Of the 96 Eritreans that answerésidhestion, 46 said emotions
played very big role while 38 said they played bide. Only 8 respondents
thought emotions did not play any role. So, 91.7#4Edtrean respondents
replied that emotions had very big role, big rolesome role in fueling the
conflict. Ethiopian respondents too confirmed thaiotions had significant role
in the conflict. On the Ethiopian side 42 out of ré3pondents said emotions
had very big role, 16 said they had big role widileespondents said they had
some role. Only 10 respondents said emotions hadlean fueling the war.

Regarding self-image or identity on the Ethiopiagesione notes significant
section of the society feels a strong sense ofepoer the country’s almost
uninterrupted independence for long time. The vie® achieved in several
wars fought against the Turks, Egyptians, Mahdistdians, etc...who tried to
invade the country, are gloriously remembered, tandome extent mystified.
Some segments of the society justify this by arciend biblical myths
portraying Ethiopians as a chosen pedpl& military challenge by Eritrea,
formerly only a province of Ethiopia, was therefoam affront. In short, there
was a high degree of symbolism involved in the wihius, for Ethiopians
negotiating before Eritrea’s withdrawal from theritery it occupied by force
was compromising their identity. The speech madeatter the outbreak of the
conflict by Ato Ghebru Asrat, President of the RegioState of Tigrai (during
the period) illustrates this point. He $&id

...we will pay any kind of sacrifice, even if the wtakes spans of
generations. No force can invade us! Impossiblels Tis because
Ethiopia means ‘anti-invasion’. An Ethiopian meamse who dies for
his honor and fights for freedom and independence.

9 Informal discussion with Ethiopians of diverse kground indicates this fact. The
Eritrean Government further extends this realitpadtray the conflict as a conflict
which does not involve most Ethiopians as such.

80 Ruth lyob (2000)supranote 35, p.678.

8 Wwilliam Scott (1993)The Sons of Sheba’s Race:African Americans antizthme
Ethiopian War 1935-41 (Indianapolis: Indiana University PregsR3.

82 Kjetil Tronvoll, supranote 36, p. 66.
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This feeling was shared by a significant numberEttiopians. It was not
uncommon to hear a common man treating the corgficin affront to identity
of Ethiopia and Ethiopians. Tronvol presents whaellerly peasant from the
outskirts of Mekelle told him. The peasant saidhéTpresent ‘habo’ (resolve in
the face of difficulty) is even greater than in {est because Eritreans ... have
shown their contempt for us by stating that theylzetter than we are, and have
taken our land®?

The survey conducted by this author in Shire-Indessée and Addis Ababa
confirmed the role of self-image and identity ie #onflict. To assess the extent
to which issues of self-image fueled the 1998-2086, four questions were put
to participants of the study. They were asked wdrethe war was really a
border war, and particularly what they thought bis tissue during the war,
whether or not ethnic/regional feelings were appiackiring the war and the
extent to which people felt the need to win the in@spective of who started it.
The answers to these questions indicated that #rewas not really seen as a
border war. For instance, 64 out of 68 Ethiopiaspomdents said the war was
not a border war. 34 out of 62 participants saigytfelt the war was not a
border war even at the time of the war. Moreov8rpdt of 69 respondents said
ethnic or regional feelings were apparent during tar and 60 out of 68
respondents said the need to win the war irresgeofi who started it, played a
very big role in fueling the conflict while the raming 8 did agree this had a
role but only ‘some’ role. Although the survey wast meant to make
generalizations about the entire populations of tthe countries, the figures
indicate that the conflict, to a significant extemvolved issues of self-image
and identity at least to certain segments of tlogeties.

As regards Eritrea, one notes that Eritreans, abttome and in diaspora are
imbued with a strong sense of nationalism. Accaydmsome written and oral
sources, Fascist propaganda and policy of dividg rate has succeeded in
instilling the feeling of superiority in the Tigm@ speaking Eritrean urban elite
against Ethiopians, but mainly over Tigray owingtgogeographic and cultural
proximity to Eritrea. The Italians were engagednitensive propaganda which
claimed that Eritreans were superior to the peauath of the Mereb in
‘intelligence, creativity, moral virtues and wilbpver’. It has been alleged that
some archives in Rome indicate that in the lastsyeathe 1930s the Italians
went to the extent of banning intermarriage betwgeople on the two sides of
the Mereb, the justification being ‘biological difence’. Some contend that this
racist propaganda appealed to some of the Eritrdaan elite hence they began

8 bid, p. 67.
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to develop a distorted self-imagfein the course of solidifying the Eritrean self-
image, the EPLF has further reinforced this probteereby steadily letting it
develop into a political cultur®.

Volkan’s view on identity formation seems to pardéyplain the Eritrean
situation. According to him, a new nation may defiits identity around a
‘chosen trauma’ and/or ‘chosen glory.” A ‘choseautma,” as used by Volkan,
reflects a large group’s unconsciously definingdentity by trans-generational
transmission of injured selves infused with the ragmof the ancestor’s
trauma®® Eritreans feel highly victimized by the Ethiopiatate due to the
heavy-handed and undemocratic methods that wereé tesemasculate and
silence the opposition to unity, thus graduallgmditing the Eritrean population.
They had also experienced real and perceived dis@tion in connection with
jobs and other opportuniti€s.As the Ethiopian state was using unrestrained
power for thirty years in its attempt to supprdss separatist movement, many
concur that the key element in the process of dhedtion of nationalism is a
consensus that defines the common, and usuallgn‘anemy’. There is thus
little question that moderg&ritrean nationalismis a by-product of Ethiopian
hegemonic domination, according to many soufges.

As a result of the identity formed around this eclive victimization, many
Eritreans saw the border conflict as another attampumiliate them. One of
the questions put to Eritreans was whether the -P@8® war had the effect of
opening old wounds caused by previous Ethiopiaregowents to the Eritrean
people. Of the 90 Eritreans that answered thistque34 answered yes. They
saw the 1998 war as a continuation of past injastiflicted, in their view, by
the Ethiopian state. This was a strong obstadategmtiating a settlement.

The identity that Eritreans formed around their | reand perceived
achievements during the armed struggle for indepecel also contributed to the
failure to negotiate a settlement to the confli&s. Volkan explains, ‘chosen
glory,” the mental representation of a historiceémt that induces feelings of
success and triumph, can be a basis for identity lafrge group. He observes

8 Medhane Tadesssypra note 42, p. 36, See also Tekeste Negagiranote 24,
p.16.

8 peggy Hoyle (1997ritrean National Identity The Role of Education and
Constitution (Unpublished PhD dissertation at tméversity of North Carolina) p.
56. See also Medhangjpranote 42, p. V and Tronvasupranote 36, p.72.

8 \amik Volkan,supranote 74, p.48.

87 Alemseged Abaysupranote 20, p. 224.

8 Ruth lyob (1995)supra note 28, pp. 120-21. See also Hoslpranote 85, p.57 and
Medhaniesupranote 42, p. V.
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that the shared mental representation of a wamfigpendence is a powerful
ethnic or large-group makét.

This view is confirmed by other writers. Endowedthwbattle hardened
military and self-confidence, Eritrea’s leader sedreager to boost this national
identity of Eritrea in every possible way. Partanly, the fact that Eritrea won
its war of liberation has resulted in an elevatedss of national identity and
made it a very assertive country with an ambitiomexert power regionally. In
some ways, it is comparable to Israel, a smallonathat is very assertivé.
Many believe this phenomenon contributed to thaleson of the conflict.

Some explain the very root cause of the war adiigatilemma. Alemseged
Abay, whose book on Eritrean identity was publishest before the outbreak of
the conflict, has the following to say:

Created in reaction to genocidal-like state behawbr[Ethiopia],

Eritrean-ness remains yet to be delivered. ... Massizeglio, once
said: ‘we have made ltaly, now let us make Italiahkking Eritreans
and nurturing ‘Eritrean-ness’ demands self-defamtiand boundary
delimitation. ... [l]dentity is inherently contrasévand needs the
relevant other .2

He further contends that the Eritrean elite arecbétag for what Frederik Barth
calls ‘border guards’ to separate Eritreans frommidftians. They have gone to
the extent of renaming ethnic groups to creatdt heiween them and the same
ethnic groups in Ethiopia. Other authors concut tuncerted and conscious
effort was made to ‘write a liberation history.’ilBbthers go to the extent of
explaining the motive for the war itself as the idedo strengthen separate
Eritrean identity’

There is no way of telling whether the war was anraé creating emotional
scars strong enough to draw a wedge between thepéwople. That the war
created emotional scars is, however, evident. igle $tudy confirmed that the
conflict was rife with emotions on the EritreanesidAsked whether the 1998-
2000 war was really a border war, 84 out of 96r&aih respondents said it was
not. They were further asked whether ethnic oramagji feelings were apparent
during the war, to which 68 out of 86 persons (whgponded to this question)
said yes, while 21% answered no. Asked to whatnéxtee desire to win the
war, irrespective of who started it, fuelled therywé& out of 90 respondents said
such feelings played a very big role, while 10 cegfents said it played some

8 Volkan,supranote 74, p. 82.

9 Khadiagalasupranote 48, p. 43.

1 Alemseged Abaysurpranote 20, p. 225.

92 Tekeste and Tronvolsupranote 55, pp.30-31, See also Berhangranote 19, p.
34. See alsAlemseged Abaysupranote 20, p. 226.
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role. Only 4 out of 90 respondents answered thiaadt no role. Obviously, the
sample was not really representative of the eltiizean public and hence no
claim is being made about the exact proportion mtréans who shared these
feelings. However, the figures reflect the emoti@spects of the war.

This was further confirmed by interviews conducteith Ethiopians who
were ‘deported’ from Eritrea. Interviews with retees confirmed that
particularly after the fall of Barentu the biggelsteat to their personal safety
was the Eritrean public, especially the youth antitism Angesom, who was
born and raised in Gindai, a town between Asmaxh Massawa, told me a
compelling story of his own. He said he witnessedtdd beating of civilian
Ethiopians. In fact, he himself had to run for lifis into a police statio® W/ro
Tsaidu, an elderly deportee, told me of anothaderd. She said that when they
were being transported to Ethiopia, the Eritreahlipuvould throw stones at
their buses. For instance, she said this happendaihabar’* Almost all other
interviewees in Adigrat and Mekelle confirmed teath occurrences were very
prevalent after the fall of Barentu to Ethiopianckes, and this was particularly
worse outside Asmara.

In light of the foregoing, the conflict should nzg seen only as state-to-state
conflict devoid of emotions and identity issues.

2.3.3. Cognitive dimension of the conflict

The cognitive dimension refers to a belief or ustlrding that one’s own
‘needs, interests, wants or values are incompatilifie someone else’s® In
other words, this refers to what the parties towflct think about the motives
and activities of each other. It could, for example a belief in country ‘A’ that
country ‘B’ is working to destabilize the former, carthe vice-versa. This
perception could cause and fuel conflict. At thetrof this dimension of
conflict is the sociological principle that “acti@ways proceeds ... from the
interpretation of conditions by decision makers.other words, action comes
from image in the mind®

On the part of Eritrea the perceptions were, taigant degree still are, that
Ethiopia and Ethiopians still think Eritrea is bgtare and logic part of Ethiopia
and thus want Eritrea to fail as a sovereign enfitfhe views of Professor

% Interview with Angessom Gebreanenia, Addigrat Baby 26, 2010. This
interviewee also told me of the severe conditiodanrwhich the returnees were
detained and the various techniques the Eritretirodties would use to avoid
scrutiny of this by the Red Cross.

* Interview with Wro Tsadu Berhe, Adigrat Februafy 2010.

% Mayer,surpanote 15, p. 4.

% Wright, supranote 9, p. 254.

9" Tekeste Negash and Tronvallpranote 55, p. 94.
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Tekie, a member of Eritrea’s Constitutional Commissiperhaps summarizes
the perception in significant quarters in Eritrea:

The TPLF, after paying lip service to the birthEoritrea, is now trying
to snuff the life out of Eritrea’s sovereignty. Etpia’s rulers past and
present share the lust for the land (of Eritreapth the TPLF is more
debilitating.*®

This kind of image painted by Eritrean opinion maksuch as Professor Tekie
seems to have been consciously created by the @ueet of Eritrea. An
Eritrean | interviewed in Maiaynie refugee campdtohe that as a young
university graduate in the war years and even #ftrhe would be required to
paint this image of Ethiopia in weekly politicaldoctrination lessons at his
workplace; he was required to incorporate in tlessbns’ how the rulers of
Shoa and Tigray always tyrannized over Eritreamthat they still desire to do
that. Perhaps in part owing to such indoctrinatiemen the common people
seem to share or to have shared this outlook aBthibpia’s intentions.
Summarizing the outlook after the border war, RidHeid observes that:

[the Eritrean society is broadly] governed by thation of destiny
usually, and increasingly couched in militariséenbs, and by a potent
sense of isolation which rests on the belief thé@tda can trust no-one,
from Ethiopia to the ‘international community’; atiaus ‘suffering and
hardship’ have been and will be for some time tmedhe lot of the
Eritrean peoplée’”®

The field study confirms the prevalence of negapeeceptions at the time of
the war. Asked whether there were fears, duringate that the real intention
of the Ethiopian Government was to ‘re-occupy/disther/destabilize Eritrea’

62 out of 94 of the respondents answered yes. Anatther surprising answer
was asked whether Eritrean Government works tcabtéigie Ethiopia 44 out of

84 Eritreans answered yes.

The overwhelming majority of the respondents bé&ingrean refugees living
in Ethiopia one cannot claim the foregoing peraepgtiare representative of the
larger Eritrean society. They do however indicatg the perceptions about the
intentions of Ethiopia on Eritrea have improved. dn interview with the
Chairperson of Maiaynie refugee camp coordinatinghrogtee, a refugee
himself, he told me that perceptions have improgeshtly. He notes that the
number of refugees who come to Ethiopia is a gowlication, and this is so,

% Tekie Fessehatzion (2008hattered lllusion, Broken Promigeawrenceville: Red
Sea Press), p.252.

% Richard Reid (2005), ‘Caught in the Headlight$idtory: Eritrea, the EPLF and the
Post-War Nation-StateJournal of Modern African Studiek3(3), p. 468.
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despite the intense propaganda by the Eritreanrgoment that the Ethiopian
government injects HIV into the body of Eritreanfugees and similar
horrifying stories. According to him, a few yearack many Eritreans feared
coming to Ethiopia because of the negative peroeptiactively fostered by
Eritrea. Moreover, fleeing to Ethiopia was consatkrextremely unpatriotic,
while today it is absolutely a different stdfy.

Similarly, a significant number of Ethiopians bekel that Eritrea wished to
manipulate the Ethiopian economy to the maximurnebeaf Eritrea despite its
declaration of sovereignty. Moreover, they believedat Eritrea had an
undeclared design to destabilize Ethiopia and weake economy through
intermittent skirmishes which would sap the naorgsources that are essential
for development. Asked what the intentions of iéatwere at the time of the
war, 50 out of 70 Ethiopian respondents in the eyrsaid that the Eritrean
Government wanted to destabilize and dismembeofthi They believe that
Eritrea foments dissidence and insurgency in Ethidyy training and arming
various fundamentalist and separatist grodpsToday, the perception has
worsened. Asked about the current intentions otréaj 52 out of 68 of
Ethiopian respondents said Eritrea now works taaddize and dismember
Ethiopia. Many Ethiopians also contend that Eritrdaily broadcasts in several
Ethiopian languages corroborate the existence aflesign to destabilize
Ethiopia.

3. The Boundary and Claims Commissions: A Cursory
Look at Their Mandates and Awards

The two countries solely took a purely legalisfppeoach to solve their conflict.
The Algiers agreement, signed on December 12, 200¢h terminated the war
provided for the establishment of two arbitral tmials: the Boundary
Commission and the Claims Commisst8hEach had to base all its decisions
on relevant rules of international law. Particylathe Boundary Commission
was given mandate to delimit and demarcate the ébobtween the two
countries on the basis of the 1900, 1902 and 18€8i¢s between Italy and
Ethiopia and applicable international I&%.Similarly, the Claims Commission
had the mandate to give awards on all claims f&s,ldamage or injury resulting
from'®* (a) the actions of one government against therpthpthe actions of the

190 |nterview with Misgina MaiAyni Refugee Camp, Feary 22, 2010.

191 paul B. Henz, Eritrea’s War Against Ethiopia: Geaiand Effects, Reflections,
Perspectives at <http://www.fas.org./man/dod-10d/wpr/docs/02501001.htm>

192 The Agreement between the Government of the FeBeraocratic Republic of
Ethiopia and the Government of the State of Erjtéaticles 4 and 5.

103
Id. Art 4(2).

19 1bid. Art. 5(1).




186 MIzZAN LAW REVIEW Vol. 6 No.2, December 2012

nationals of either party against the governmenrgrdaities owned by the other
government, and (c) violations of international famtarian law. The Tribunal
did not have jurisdiction to hear claims arisingnfr the cost of military
operations, preparing for military operations oe thse of force, except to the
extent that such claims involved violation of im@tional humanitarian lahf®
Neither Commission had the power to make decisiorsequo et bond™

The Boundary Commission embarked on its task by wedeng that it will
stick to the terms of the Algiers agreement ang el the three boundary
treaties and international law, with a caveat tim¢rnational law attaches
significance to the conduct of parties to a treatpsequent to conclusion of a
treaty. It observed”:

The effect of a subsequent conduct may be so tlgatation to matters
that appear to be the subject of a given treatytti@application of an
otherwise pertinent treaty provision may be variedThe nature and
extent of the conduct effective to produce a vemmis, of course, a
matter of appreciation by the tribunal in each case

On the basis of the above understanding of its et@ndnd applicable rules, it
considered the claims of each side as to wherdlgxhe boundary between the
two countries should be. It then rendered its decisn April 13, 2002. The
scope of this article does not allow delving irfte fetails of the decision other
than a brief indication of two points. The first isat each state won some
territories the other had claimed, and the teligwon or lost by each were not
particularly vast or endowed with proven resourdése second is that Badme
the flashpoint of the conflict was awarded to Eatralthough this was not
clearly mentioned in the award itsé&lf.

As regards the work of the Claims Commission, onaulshoote that the
issues pending before it were many, diverse ancgtmbDealing in detail with
the claims of each country is clearly beyond thetés of this article. Hence,
we will be confined to highlighting the types oarhs and the awards given.

105
Id.

1619, Art. Art 4(2) and 5(13).

197 Ethiopia-Eritrea Boundary Commission Decision Rdiyay the Delimitation of the
Border Between the State of Eritrea and The Fed®aiocratic Republic of
Ethiopia, Paragraphs 3.8 and 3.9 (pages 22 anavaiable at: <http://www.eritrea-
hilfswerk.de/fileadmin/Daten/pdf/eebc_decision-fpédccessed on May 4, 2012.

198 hid, Par 8.1 and 8. 2 (pp. 97 to104). For a quick\déthe final boundary decision
one is advised to look at these pages and mafdslldnd 12 included in the award
of the Commission itself.
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Ethiopia claimed, among other things, that Eritvesged war against it in
violation of the UN Charter that bans the use otddf® The claim accuses
Eritrea of violation of the laws of war and killethped, tortured, abducted,
physically and mentally abused, forcefully displdcénterned, subjected to
frequent beatings, Ethiopians in Ethiopian teritdr occupied in the initial
months of the war and within Eritrea. Ethiopia fent claimed that Eritrea was
engaged in shelling and aerial bombardment of iaiviltargets. Ethiopia’s
contention was that in the aggregate, almost 242@¥bple were potentially
exposed to these violatiof¥.

Other claims included execution and mistreatmengEttiopian prisoners of
war ! confiscation of cargoes from Ethiopia that wereEitrean ports at the
start of the war, taking property of EthiopiansHritrea? causing economic
loss throughout Ethiopia by starting the Wirand mistreatment of Ethiopian
Embassy personnel and interference with accessthofan Embassy in
Eritreal* On the basis of the above allegations, Ethiomared total damages
amounting to 14.3 billion USD. This amount, accoglito the Claims
Commission, was more than three times the Gros®h&tProduct of Eritrea in

2005 measured on purchasing power patity.

Eritrea on its part claimed, among other thingst tBthiopia breached the
laws of war especially after occupying Eritreanitery following its May 2000
offensive. The claims included destruction and itaptof property, abuse of
civilians which in some instances like Teseney Badentu included rape, and
shooting of civiliang!® Eritrea claimed that Ethiopia caused internal
displacement of thousands of civilians in Eritrewl grevented their return to
their homes!’ Eritrea further claimed that Ethiopia engaged ieria
bombardment of six towns causing civilian casuslt&d loss of property,
targeting infrastructure, for instance, water reserand power station near
Assab and Massawa respectivefyOther claims stated that Ethiopian troops
were engaged in desecration of cemetery of Eritpednots and have damaged
the historic stela at Mataf& Yet another major claim of Eritrea was that
Ethiopia violated the rights of Eritreans and Egiems of Eritrean origin living

199 3us Ad BellumEthiopia’s Claim 1-8.

10 Final Award for Ethiopia paragraphs 76 and 77.

1 Ethiopia’s Claim 4.

112 Ethiopia’s Claim 6.

113 Ethiopia’s Claim 7.

14 Ethiopia’s Claim 8.

115 Damage Award for Ethiopia, Section Ill, Paragragh
1% Eritrea’s Claim 3 paragraphs 26 and 28.

7 Eritrea’s Claim 14, Paragraph 122 and Claim 2tagtaph 131.
18 Eritrea’s Claim 26, Paragraph 99 and 107.

119 Eritrea’s Claims 2,4,6,7,8 and 22.
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in Ethiopia at the outbreak of the war by wrongfutlenationalizing them,
expelling themren massdetaining them without due process and depritiegn

of their property in violation of international lgigobligations. Regarding the
numbers affected, Eritrea alleged that 75,000 pesrseere expelled from
Ethiopia’?® Other claims of Eritrea included deliberate kijinphysical and
mental abuse of Eritrean prisoners of war, thatdpth ceased to pay pension to
Eritreans who were in the service of the Ethiopistate prior to the
independence of Eritréd and that Ethiopia was engaged in a systematic
confiscation of business, real property, trucks atier property of Eritreans in
Ethiopial?> On the basis of these claims, among others, Briteguested an

award approaching 6 billion USD against Ethiopra.

The Commission decided on each claim and gave awah#gsawards given
in respect of each claim filed by the two countrés voluminous and they
cannot be presented in meaningful details here.thMe confine ourselves to
highlighting five observations. These Hfe

a) Neither side got all it wanted. In fact, both sidesre found to have
committed serious violations of international huitean law;

b) The violations of international humanitarian lawnguitted by Eritrea
were in some sense more egregious as they werdyrdostcted at the
life and limb of the victims. The Commission foundtiea liable for
severe crimes like unlawfully killing or permittirthe killing, rape and
abduction of civilians. It also found it liable fabuse and improper care
for Ethiopian prisoners of war and failure to geper protection to
civilians it expelled in addition to looting civan property.

c) The Commission found Ethiopia liable for failure tpve proper
protection and treatment to Eritrean prisoners af, ior indoctrinating
them, for improperly detaining and expelling Ertns from its territory,
engaging in looting and unlawful destruction ofedy.

120 Eritrea’s Claims 15, 16, 23, 27, and 32.

121 Eritrea’s Claims 15, 17 par 3, 19 and 23.

122 Eritrea’s Claim 24.

123 Eritrea Final Award for Damages , Paragraph 18.

124 Read the awards available at: <http://www.pcacgéhowpage.asp?pag_id=115>,
accessed on May 15,2012. Of particular intereghis regard are: Partial award,
Western and Eastern Front-Ethiopia’s Claims 1 arféaBtial Award: Central Front-
Ethiopia’s Claim 2, Partial Award: Prisoners of \Whathiopia's Claim 4, Partial
Award: Civilian Claims- Ethiopia’s Claim 5, Parti#dward: Prisoners of war-
Eritrea’s Claim 17, Partial Award: Central Fronitkga’s Claims 2,4,6,7,8 and 22,
Partial Award: Civilian Claims-Eritrea’s Claims 18,23, and 27-32, Partial Award
Jus Ad Bellum, Ethiopia’s Claims 1-8; Final AwarditEea’s Damages Claim Sec
IX, Parag 21; Ethiopia’s Damages Claims Final Aw&ec XII E.
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d) The Commission found Eritrea liable for starting tiw in violation of
Article 2 paragraph 4 of the Charter of the Uniteatibhs by resorting
to the use of force; and,

e) On the basis of the foregoing findings, among athand on the basis of
its understanding of the rules of international lalealing with
determination of the quantum of compensation it rded Ethiopia a
total monetary compensation of USD 174,036,520; #@ndwarded
Eritrea and its named nationals a total of USD 353,865.

4. The Mismatch between the Eritrea-Ethiopia Confict and
Its Arbitration

Accordingto Wallensteencgonflictresolutionis a situatiorfwhere the conflicting
parties enter into an agreement that solves tlegitral incompatibilities, accept
each other’s continued existence as parties angkecalviolent action against
each other®?® In the context of conflict resolution, acceptamdeeach other’s
continued existence implies a situation whereirtiggrto the conflict accept
each other as parties to future dealings with arather:?® Conflict resolution
also means more than the absence of war or fighfing parties are agreeing to
respect each other and to live together. Howevemay or may not include
broader meanings of peace such as cooperatiogratiten and justic&’

Contemporary views of conflict resolution take adatoview of the nature
and timing of intervention in conflicts. While thdassical view of conflict
resolution focused on intervention addressed atctre parties to the violent
conflict, the contemporary view emphasizes the ttotup’ process?® In
general, there has been a shift from seeing a thardy intervention as the
primary responsibility of outsiders to appreciatititge role of indigenous
peacemakers. Instead of outsiders offering a solut a conflict say in one-
shot arbitration or even mediation, the emphasisols on the need to build
constituencies and capacity within societies that @& managing conflicts in a
sustained way?’

The idea behind this approach is that in societiesven countries that are in
conflict you have people involved in the conflict different degrees. Certain
segments of the society will be more invested & ¢bnflict than others. You
will thus have core parties to the conflict, at ey center of the conflict. Next
to this layer you will have actively influential pies, the second layer. The third

125 \Vallensteensupranote 1, p. 8.
126 .
Ibid.
1271bid., p. 9.
1281pid, p. 23.
1291bid, p. 25.
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layer consists of marginal parties to the conflidte fourth layer may consist of
‘uninvolved’ parties. This latter group is a patty the conflict in a minimal
sense and is not meaningfully absorbed in the wbnill these groups can play
their own roles in resolving a conflict. In otheomds, the new approach sees
working from the outside layer towards the key arecparties to the conflict as
an option that has to be taken in tandem with fimguen the core group® The
essence of this new approach is that there areusriracks to conflict
resolution. For instance, where two countries am®lived in a conflict, you
could work on the top leaders in the two countridss is Track I. You can also
work with middle level leaders in the two countriggh the assistance of say
international NGOs, churches, academics, Trackdither down it is possible
to work at local community level or at grassrodisck 111.23*

In all the three tracks to peace what needs toooe do attain resolution of
conflict could vary depending on the type and extdrthe conflict. Where the
conflict had emotional/identity dimension, for exalen concrete steps must be
taken to address the need for recognition, estesinrespect for each of the
parties. Hence, for example, where the conflictlted in death or created other
injures steps must be taken to condemn the ingisticing perpetrators to
justice and as far as practicable ‘compensatevittem or show empathy and
recognition. In other words, rectificatory justieimportant. Mani writes this
type of justice after conflict could have threeaaales, namely, legal, political
and psychosocidf?

Track 1l and Il methods, also known as Track lldaHl diplomacy,
complement the official Track | method that focuses government to
government relations. This is so because the twtesohave the potential to
provide social, psychological and spiritual supptot the peace building
endeavor. As a result of this process, some ob#sic self-esteem (identity)
and security needs of the parties are satisfied amdng perceptions
dispelled'®® On top of this, in more general ways, Track Il diddiplomacy
assists political leaders by compensating for threstraints imposed on them by
the understandable pressure exerted on leaders strding in the face of the
enemy. In other words, they foster a political eawment through the education
of public opinion that would make it safer for gimal leaders to take risks for
peace:3*

%% hid.
31 1pid, p. 26.
132 Rama Mani (2002)Beyond Retribution: Seeking Justice in the Shaddwgar
(Malden: Polity Press), p. 7. See also RothmanCiadn, supranote 76, p. 295.
133 Olga Botcharova, ‘Implementation of Track Il Diplacy: Developing a Model of
- Forgiveness’, in Helmick and Rodney (edsupranote 77, p. 284.
Ibid.
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Arbitration is settlement of a dispute by a bindiagyard rendered by an
entity that is granted with such powers by theiparthemselves. The award is
arrived at by authoritative legal process and bgsatering the merits of the
opposing position§® It is used when parties to a dispute opt to hariaée
conflict by legal means and precedent rather tlyamare political means. As a
result, it allows a vindication of a winner and tmemiliation of the loset*® If
objective elements linked to resources are predamtiat a given point, then
third party methods that facilitate a compromisepoovide a judgment are
appropriate. So, arbitration could be appropriate disputes which focus on
resource allocation. If on the other hand subjectelements such as
misperception, emotions and miscommunication predai®, then third party
activities that improve the relationship and indymeblem-solving are more
appropriaté®’ As Bercovitch points out, as an international dohféscalates
and de-escalates, different interventions will pprapriate at different stag&¥.

With the benefit of hindsight one can contend thaias wrong for the peace
deal to choose to resolve the boundary problemrbiration?*® According to
Zondi and Rejouis, by opting for this method Ethéopnd Eritrea actually chose
‘conflict settlement’ over ‘conflict resolution’For them, conflict resolution is
based on an analytical approach to get to the lymagrcauses of the problem
and bring about permanent solution which as fgrassible produces a win-win
ending**° So, although the choice of arbitration may havenbmotivated by
expectations that the ruling might well be justr &nd, therefore acceptable to
both parties, this winner-loser route at leastha tase between Eritrea and
Ethiopia has probably prolonged the conflict ratien resolve it*

In fact, arbitration could even be another way offitcuing the conflict as
each side may go for arbitration in the hope that dutcome will justify the
human and material costs of a war. In part becafighis, arbitration on the
boundary problem after a full-fledged war may bedobibtful utility. It has the
potential for complicating matters further as ihgaoduce results that fly on the
face of the outcome of the fighting as was the ¢ese. Ethiopia was literally
required to snatch defeat from the jaws of victehich is politically extremely

135 Bercovitch,supranote 16, p. 242.

130 bid, p. 240.

7 bid.

%8 |bid.

139 sally Healy and Martin Plaut (2007)Ethiopia and Eritrea Allergic to Persuasign
Chatham House Brefing Paper, BP No. 07/01, p. 9.

140 siphamandla Zondi and Emmanuel Rejouis (2006) ‘Ethiopia-Eritrea Border
Conflict and the Role of the International Commyhiffrican Journal of Conflict
Resolution6(2), p. 76.

141 bid, p. 77.
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difficult to stomach:*? Regarding the Claims Commission, one easily notices
that most of the matters brought to it were notlye@source related. So, the
observation that arbitration is inappropriate fan+resource focused conflict
holds true as briefly shown below.

5. The Eritrea-Ethiopia Conflict: The Three Dimensions
of Resolution

As Mayer observes, the dimensions of resolutioreddpon the dimensions of
conflict. That is, the process of resolution occaleng emotional, cognitive,
and behavioral dimension® In what follows, we will look at these three
dimensions of resolution and examine the ways iichvithe Eritrea-Ethiopia
conflict can reach resolution in each of these disiens.

5.1. Emotional Resolution

The emotional dimension of resolution involves btike way disputants feel
about the conflict and the amount of emotional gnehey put into it** If
people experience the feelings associated with rlico at high level of
intensity, for example, same as when they werey falhgaged, there is no
emotional resolutioh*® Although it may be easier to think of emotional
resolution in terms of experience of individualse toncept applies to systems
as well**® Unfortunately, in spite of the peace deal, arbiwards on the
disputed border and socio-economic claims, thel leWenisunderstanding and
resentment between the two countries and peogldlisigh. This, of course, is
not the same for every segment of the people ih bountries. Moreover, it
does appear that emotions are subsiding amongrcedetions of the societies
in the two countries though not to the desirablell&*’

How can then those involved get over this, and Idokvard? Volkan
suggests mourning. He observes that human natwes ghis painful but
ultimately effective way to let go of previous aftanents, to adjust internally to

142 Healy and Plausupranote 139, p.9.

143 Mayer,supranote 15, p. 98.

144 1bid, p. 100.

145 bid, p.101.

14%1hid, p. 103.

147 Reid,supranote 99, p. 476. According to him young, educateban Eritreans are
increasingly blaming the Eritrean Government, rathen Ethiopia, for what went
wrong while rural Eritreans and the older struggkneration,tegadelti remain
apologetic. Similarly, informal discussions the haut of this piece had with
Ethiopians show that emotions in certain quartéits remain high though lower
than previously. The closer one goes to the bdtdemore intense the emotions.
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the absence of lost people or things and to getitinthe future. He observes
that humans cannot accept change without mournhag has been lost? Like
individuals or families, large groups also mourrerivbers of a group who share
the same loss collectively go through a similar chgyogical mourning
process?® However, in some situations a shared calamityleave members of
a group “dazed, helpless and too afraid and argopinplete or even initiate a
mourning process>® When this happens, the large group that survived t
ordeal passes down the memory of the tragedy anfélings about it to its
descendants?

How can this be avoided in the Ethiopia-Eritreateat? How can the people
of the two countries mourn their past losses sottiey do not induce feelings
of anger, humiliation and desire for revenge inftitare generations? Religious
leaders in both countries can play critical rolehis regard. This could be by
cultivating the culture of forgiveness, encouragiegple to people contacts and
teaching the need for peace. One recalls thetings by the religious leaders of
the two countries with the assistance of the Noiaredid.**? Elders from both
countries too can have a critical role.

Another but related method is suggested by Rothmah @lson. They
suggest what they call ‘resonance phase’ as angtqoint for the resolution of
identity-based conflict. In this phase, disputaetexively articulate their core
concerns sought, threatened or frustrated withenctbnflict first to themselves
and then to each othE® The second element of this refers to affording
opportunity to groups in conflict the chance to tfet other’s views regarding
the causes of the conflict and what happened duhagconflict. This implies
that there should be interaction between membetiseofwo groups in conflict
to dispel the rigid views maintained by each regeaydvho is responsible and
how to rectify the situation. In other words, whedtere is no interaction
between the two groups, the desired outcomes teadh#ict are seen in zero-
sum terms by each group because each side hadeexpe® other and the
experiences of the other from one’s assessmentaf ig ‘right’*** It is only
after this has been done that the disputants dawlaat they can do about their
identities which are in confrontation. This procest enable the parties realize

148y/olkan, supranote 74, p. 36.

1491bid, p. 39.

130 1pid, p. 41.

Lpid.

152 <http:/Mww2.reliefweb.int/rw/rwb.nsf/db900SID/O@H64c8c8?0penDocument>,
accessed on June 2, 2010.

133 Rothman and Olsosupranote 76, p. 298.

154 Hicks, supranote 77, p.142.
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that their identities are not mutually exclusivehrdugh this process they
discover that their identities have points in whicey mesH>°

People of the two countries should thus engage-depth discussion about
the conflict instead of trying to forget aboutTihey should make known first to
themselves and then interactively to each othed#tails of what were lost (in
terms of life, liberty, property, opportunities efcon both sides. This may be
done by organizingora first in each country for this purpose. Then the
discussion should involve people from both coustnieteracting with each
other. For instance, both victims and perpetratdrsvrong from both sides
could express their feelings and motives in a fosimilar to say the Truth and
Reconciliation Commission of South Africa. The Sodittican Commission
was mandated with establishing as complete a gicarpossible of the causes,
nature and extent of the gross violations of humgimts committed by all the
parties to the conflict in South Africa. To thisdent conducted hearings and
investigations and exposed various violations oman rights including the
antecedents, circumstances, factors and contestabf violations as well as the
perspectives of victims and the motives of perpetsaof the crime$>® What is
more, it worked with the aim of restoring the hunaend civil dignity of victims
by granting them an opportunity to relate their axaaounts of the violations of
human rights and by recommending reparation inetspf thent>’

Similar fora would certainly be helpful, as having an opportyitd express
feelings and having them acknowledged by otherseiguently an important
part of reaching emotional closufd. A question that one may raise here is
whether these multifaceted steps can really bentgkeen the narrow political
space in the two countries. Unfortunately, at {hosnt in time, the political
space in the two countries is not wide enough fimage citizens to fully engage
in such activities>® But this should not be an excuse for sitting itNe. matter
how little it might appear, whatsoever is possiteuld be done because every
little step in the right direction helps. This, @jurse, should be in tandem with
working for the widening of political space necegsfor such exercises.

135 Rothman and Olsosppranote 76, p. 298.

156 promotion of National Unity and Reconciliation Abio. 34 of 1995, Art. 3(1)(a).
<http://www.doj.gov.za/trc/legal/act9534.htm>, agsed on October 30, 2009.

157 htt://www.doj.gov.zaltrc/speciallindex.htm, acebsn October 19, 2009.
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%9 For instance, Freedom House in its 2012 repoegoaizes Ethiopia as ‘not free’,
with scores of 6 each for civil liberties and pokd rights, 7 being the worst possible
score any country can get. Eritrea is considerdmkt@ven worse, scoring 7 each on
political liberties and civil rights, hence ‘quafifig’ to the club dubbed ‘the worst of
the worst’, Freedom House, Freedom in the World2201
<www.freedomhouse.org|report|freedom-world|freedeonid-2012>.
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Anyway, freedom is always to be claimed by thezeiti, not bestowed by those
in power.

Volkan suggests yet another path in addressing dadhchapters of the past
in which a group or its leader asks for forgiven&ssn another group. He,
however, cautions that this is effective only iéttvronged group has already
done a sufficient amount of mournift).Although admission of the commission
of wrongs is helpful, the desired effects matez&lonly if such admissions are
mutual, complete and widely publicized in the fer@pared for that purpose.
Perhaps, this may be attempted in the Ethio-Entreantext as long as the
apology and forgiveness are genuinely offered.

5.2. Cognitive Resolution

From the cognitive dimension of a conflict followse cognitive dimension of
resolution. In other words, as the mental imageenception of people is a
cause of conflict, it must be addressed as a nagepart of conflict resolution.
As the UNESCO Constitution correctly puts it, “ware anade in the minds of
men, and it is in the minds of men that the defentepeace must be
constructed®® Mayer notes that cognitive resolution occurs whie
disputants believe that their key issues have lagginessed. When a complete
resolution in this dimension is attained, partiesa conflict change their
essential views of the people with whom they areaatflict, the nature of the
conflict or the issues themsel&8In other words, disputants view the conflict
as part of their past as opposed to their futbitre.

Assessment of the reality on the ground gives mixesults at best.
Significant forces in Eritrea and Ethiopia stillliege that the relationship is not
improving as desired and will not improve that muchthe near future.
Evaluating the situation in Eritrea in 2005, Redys in the views of Eritreans,
especially the struggle generation, no politicabcial or even economic
development will take place unless Ethiopia is defd militarily’®* The
outcome of an online poll conducted by an Eritrepposition website in the
summer of 2012 indicates that some segments ofttiteean society still
envisage an outbreak of a full-fledged war as asipddy. Asked “what is the
likelihood of full war breaking between Eritrea aidhiopia in 2012”, 259
respondents (13% of those who responded to thetignpsnswered “very
high” while another 267 persons (yet another 138sponded “high”. 951 and

180y/olkan, supranote 74, p.226.
181 \Wright, supranote 9, p. 257.
182 Mayer,supranote 15, p. 99.

183 1pid, p. 98.

184 Reid,supranote 99, p. 481.
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429 persongegarded the possibility as “very low” and “low”spectively'®®
Although a clear majority of respondents believidt tthe possibility is very
low and low, it should be noted that the questiaswbout the possibility of
full-fledged war between the two countries in 20IRis does not thus disprove
the observations of Reid regarding the thoughts afgaificant number of
Eritreans about a renewed war as a possibilitgptfa probability, in the near
future.

In contrast to public opinion in Eritrea, the Etbimn public shows a general
tendency of forgetting awa3f the Eritrea-Ethiopia conflict while the Ethiopian
government oscillates between containment and gakiroactive defensive
measures. Talking to the media on March 12, 2044, late Prime Minster
Meles Zenawi indicated that the policy of Ethiofimtil that time) had been
foiling terrorist and other attacks sponsored byr&a. He however, added “it is
now difficult to hold down this force of destruati@nly guarding our borders”.
There should be, he continued, an effort to chagitfeer the policy of the
Eritrean Government or the regime its€lfThe raids Ethiopia conducted inside
Eritrea in March 2012 to wipeout what it calledaiting camps for subversive

groups®®® can be understood in light of this change of sgat

On the side of the Government of Eritrea the pearorpseems to be going
from bad to worse. On March 24, 2011 the Ambassati&ritrea to the United
Nations, Araya Desta wrote to the President of 8exurity Council that
Ethiopia has been pursuing, during the past temsy&an active policy of
subversion and hostility against Eritrea underrthwic of regime change”. The
Ambassador then reminded the President of the ammsargo the Security
Council ‘unjustifiably’ imposed on Eritrea in Deceerb2009 and warned that
the embargo might encourage Ethiopia to contempktkless acts of further
aggression against Eritré¥.

The foregoing statements show that interventiorte@tevel are difficult at
least in the short run. This does not, however, m&at intervention in this
track is entirely impossible. In fact, there argnsi of conciliatory tone at the
level of the political leadership. For example, anrecent interview with

185 cwww.awate.com> accessed on August 2, 2012. Ttaertomber of respondent as
of this date was 2,022.

1% Eritrean refugees whom the author met in Addisb&bld him that they are
bewildered to meet some Ethiopians who ask themheh¢hey came from Asmara
by plane ignorant that such thing is unthinkable.

167 Addis Fortune, Weekly Newspaper published in EtglVol. 11, No. 568, March
20, 2011, p. 46.

188 <http://vww.bbc.co.uk/news/world-africa-1738616 &ecessed on August 14, 2012.

189 <http://www.embassyeritrea.org/pressstatementl/2Btarch 24 ADesta PermRep
of Eri2UN letter.pdf> .
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Aljezeera, Prime Minister Hailemariam Dessaleg $aat “If you ask me, ‘Do
you want to go to Asmara and sit down and negotidth Isaias Afwerki?’
Then, | will say yes*° He further noted that the late Prime Minister Mele
Zenawi had a similar position, and said that batles need to have the same
position for this to materialize.

Yet, a solid achievement in this realm seems tdifficult in the short run.
Hence, a wide range of conflict resolution mechasidocusing on mid and
grassroots levels, i.e Track Il and Track Il diplacy, should become current
priorities toward attaining resolution on the cdiy@ dimension of the conflict.
This is not, however, to suggest that efforts neetdbe exerted at the level of
the two governments (Track I). In fact, efforts Tatacks Il and IlIl are not
substitutes for the engagement of governments KTtacbut rather aim at
enabling the governments address the conflict.

As these tracks are underway, there should alsulbeegional, regional and
global efforts to encourage and facilitate the hgsmn of the conflict. With
regard to regional intervention, Getahun Seifugssts “intervention by the AU
mechanisms for conflict prevention, management esblution”>’* In this
regard, he points out the challenges that AU mapenter in the process such
as the criticism for not defending the arbitralingl based on the Algiers
agreement and the accusation of undue influenc&thippia on the African
Commissiont.’? Yet, he suggests that “AU should leave no storternad to
intervene in the Ethio-Eritrean conflict”, and tHit is in the best interest of
the AU (as well as the conflicting parties) to indiagely ... seek peaceful

resolution”?”®

5.3. Behavioral Resolution

We usually focus on the behavioral dimension offlcdinwhen we think of its
resolution. We think of resolution “as being abuiitat people will do (or not
do) or what agreements they will make about whay thill do”.*"* According

to Mayer, behavioral resolution has two aspecte. first refers to discontinuing

70 Interview with Aljezeera, Decembef 2012,
<http://www.aljazeera.com/programmes/talktojazedfyb?/12/20121271035462768
7.html>, Accessed: 10 Dec. 2012.

"1 Getahun Seifu (2012), “Ethiopian-Eritrean Confl®ptions for African
Commission Intervention” iManaging Peacand Security in Africa: Essays on
Approaches to Interventions in African Conflict§The Africa Peace and Security

Programme, Institute for Peace and Security Studiggis Ababa University,
Selected Cases in Africa, December 2012), p. 146.

172 1bid, p. 179.

73 bid, p. 180.

174 Mayer,supranote 15, p.106.
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the conflict behavior, and its second aspect stedl with instituting actions to
promote resolution. He notes that “stopping fightis one part of behavioral
resolution, taking steps to meet each other’s naedsimplement a new mode
of interaction is another”> Mayer further observes that unless we are dealing
with a conflict in which there will be no futureterdependence or interaction
among the disputants and in which nothing more thancessation of certain
behavior is necessary to end the conflict, theis important to address both

elements of the behavioral dimension to reachladablution®’®

The Eritrea-Ethiopia conflict resolution must emgs the inevitability of
future interaction and interdependence. This isididdheven by the late Tekie
Fissehazion who was strongly opposed to any formatitical union between
the two countries. For instance, he is quoted ambastated that “Eritrea is not
just another country. History, location and happemse have contributed to the
creation of an economic region that traverses ipaliboundaries, so much so
that economically Northern Ethiopia and Eritrea &ke two siamese twins

joined at the back and mutually looking in oppositections” "

This, no doubt, is a correct observation. Thusabminal resolution of the
conflict will require taking steps to meet eachesth needs and to implement a
new mode of interaction between the two countrigs.this juncture, it is
necessary to remember that the issues that wekendubehind the border
conflict were issues like commodity trade, monetarangements and use of
ports. So, behavioral resolution of the conflictliscafor entering into a
comprehensive economic cooperation that includadetrinvestment, use of
ports, and the mobility of people on openly nedgetiderms that are fair to both
sides.

Conclusion

The Conflict between Ethiopia and Eritrea is a dohfivhich has emotional,

cognitive as well as behavioral dimensions. Arhira as the sole means of
conflict resolution on the basis of authoritatiegal standards is not effective
for a conflict that is permeated by emotions andeaske perceptions. Yet,
Ethiopia and Eritrea opted for binding arbitratias the sole mechanism of
conflict resolution. Apparently, this choice wassed neither on satisfactory
analysis of the causes of the conflict nor on tfagposis of the role arbitration
would play in resolving the conflict. Hence, in tgpof the awards rendered by

75 bid, p. 107.

7% bid, p. 108.

17 Tekeste Negash and Tronvaipranote 55, p. 92See alsdAmare Tekle (1994)
Ethiopia and Eritrea: From Conflict to Cooperat{@awrenceville: The Red Sea
Press), p. 69.
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the Boundary and Claims Commissions, the conflict resnanresolved. In fact,
since both Commissions have decided for each sidsoome of the issues
presented to them, each side is cherry-pickingspaftthe awards that are
favorable to it and using the same for propagaadadl the conflict.

To make progress in all the dimensions of conflresolution, all
stakeholders, and particularly the citizens oftthe countries, should be aware
that there are multiple tracks to conflict resaatiand take matters into their
own hands. They should not expect that the goventsnof the two countries
will, for that matter can, resolve every dimensiohthe conflict one fine
morning. Given the current nature and relationship of thigipal leaderships in
the two countries, the approach to the resolutibrthe conflict should be
initiated and steadily nurtured ‘bottom-up’. - =
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Introduction

The WTO was established as a successor of the &ehgreement on Tariffs
and Trade (GATTY. Built upon a broader legal and political base thiaa
GATT, it can correctly be described as the muta3&d T.2 The WTO covers
numerous trade agreements, one of the most impdyéang the WTO General
Agreement on Trade in Services (GATSJhis accord which came into force in
January 1995 is the first and only set of multiateules that cover trade in
services, with a broad scope and coverage of atlett services including
financial service$.Ethiopia has applied to accede to this systenDBB2and is
now deeply involved in the multi-stage accessiarcpss whereby negotiations
on trade in financial services will be one of theykissues that determine
Ethiopia's WTO accession. This is due to both tie of financial services for
the economy at large, the closed nature of thacgeagainst foreign investment
and the nature of WTO negotiating trade in finah@arvices considering
potential market failures and regulatory issueshigse services. This article
addresses these issues.

However, the article does not address broad qumessbo the economic and
social benefits of financial market reform and fddezation. Nor does it deal
with the benefits and positive externalities ofaficial market and trade policy
reform for broader financial sector developmengwgh, income distribution

! World Trade Organization (1999The Legal Texts, The Results of The Uruguay
Round Of Multilateral Trade NegotiationMarrakesh Agreement Establishing The
World Trade Organization.

2 Michael J. Trebilcock and Robert Howse (1999he Regulation of International
Trade Second Edition, Routledge, See Chapter 1; Anlléateial History of
International Trade Theory And Policy, pp. 1-24.

3 GATS, supranote 1.

* The word “trade in services” has earlier histoipce 1973 under the OECD
framework. See OECD (1973Report by the High Level Group on Trade and Related
Problems Paris: OECD.

® All this can be seen from various official and rafficial statements. See for instance
the views of the Minister of Foreign Affairs whoatdd his belief that “existing
differences on the telecom and financial sectomulshnot be impediments to the
ongoing accession process as Ethiopia had expréssezhdiness to work on these
issues on a short-to-medium term basis.”
<http://www.mfa.gov.et/weekHornAfrica/morewha.php2®89>. Also see Venture
Africa which stated that “[K]ey issues pertainirgy Ethiopia joining the WTO have
surrounded the opening up of currently state-molegd sectors, such as the
telecommunications and finance sectors, while thentry has also been called upon
to allow investment by foreign entities.”
<http://www.ventures-africa.com/2013/01/ethiopig-teejoin-wto-by-2014/> .
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and poverty. Without denying the importance of these questidhs, study
assumes that sufficient literature exists in team!/ Rather, this article focuses
on GATS commitments (of WTO Members) in financiahsces and its impact
on national policy objectives. The central inquimill be whether there exists
any reason for Members to hold back on GATS comaenitisiin order to retain
the freedom to pursue certain macroeconomic andatay policy objectives
of their internal economy.

Accordingly, the evaluation of the system belowwgtdhat commitments
under GATS need not compromise the ability of gowents to pursue sound
regulatory and macroeconomic policies and henck Istaves them with
considerable freedom to achieve other domesticcydhrgets. Based on the
examination of the possible commitment scenarioghvEthiopia can possibly
commit to, the author argues that there exists aasan why GATS
commitments on financial services will have to coompise Ethiopia’s ability to
pursue sound regulatory and macro-economic policies

® On all these issues generally see John Wiliamaod Zdenek Drabek (1999),
Whether and When to Liberalize Capital Account &dancial Services World
Trade Organization Economic Research and Analysision, Staff Working Paper
ERAD-99-03; Gerard Caprio (20Q1jinancial Liberalization, How Far, How Fast?,
Cambridge University Press; Stiglitz, J. E. (2000gpital Market Liberalization,
Economic Growth, and Instabilityworld Development, Vol. 28, 1075-1086; World
Trade Organization, WTO (1997), NewslettelLiberalizing Trade in Financial
Services: Why It MattePsFocus No. 22; Agénor, Pierre-Richard (20@Enefits and
Costs of International Financial Integration: Thgomand Facts Policy Research
working paper, 2699, the World Bank; Jonse Ban®ZPWMerits and Demerits of
Allowing Entry of Foreign Banks into the EthiopiBanking SectoBanking Sectar
Lessons From Selected CountrieBaper Prepared for the First International
Conference on the Ethiopian Economy organized bg ERnuary 3-5, 2002 Addis
Ababa, Ethiopia)

" See Kiyota, K., Peitsch, B., and M Stern, R. (300he Case for Financial Sector
Liberalization in EthiopiaResearch Seminar in International Economics, D&ouns
Paper No. 565, University of Michigan and YokohaN®tional University; Robert
M. Sternet al, (2007), Assessment of the Impact of the General Agreemenhtamle
in Services (GATS) on the Ethiopian Financial SssiSectqrMinistry of Trade and
Industry, Addis Ababa; Gebrehiwot Ageba and Derleridn (2008),Ethiopia’s
Accession to The WTO and the Financial Serviceso6eMunich;, Also see,
Solomon Abay Yimer (2011Financial Market Development, Policy and Regulafi
The International Experience and Ethiopia’s NeedFarther Reform Academisch
Proefschrift, ter verkrijging van de graad van tdocaan de Universiteit van
Amsterdam.

8 Financial services fall into two broad categoriasurance and banking, both of which
cover a range of activities.
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To this end, the article evaluates the existingnsounder the general WTO
framework, and in particular GATS commitments amer€by examines to what
extent the existing framework under the WTO allawgulatory freedom and
policy space to achieve objectives such as prualerggulation and macro-
economic policy. The article also evaluates to wieadtent Ethiopia’s
commitment scenario could be shaped-up to mainthen economic and
regulatory space stated above and the tools needbis regard. In particular, a
detailed analyses of some of the main provisiontt®GATS and the Annex on
Financial Services will be made to determine itpaet on domestic financial
regulation and whether Ethiopia can achieve, unter WTO’'s GATS
framework, an objective of liberalizing internatadrirade in financial services
while allowing itself maintain adequate domestigulatory institutions.

The article is organized into three major sectidrfge first section provides
an overview of the nature of GATS commitments ahd tmodality of
negotiations. This will be followed by the secondctoon which briefly
discusses Ethiopia’s Accession to the WTO and FKiahrServices and the
experience of recently acceded developing and l&stloped countries. The
section also highlights the possible commitmenhades with which Ethiopia
could accede to the system. The last section dsnsfsthe major topics of
discussion and evaluatéise Ethiopian Casef financial market liberalization
and economic policy space followed by a conclusion.

1. The Nature of GATS Commitments and Modality of
Negotiations

Rather than representing itself as a liberalizagneement, GATS mainly
provides a framework for liberalization of tradeservices. In so doing, it is
based on three pillars. One, it includes a fram&wgreement, which contains a
comprehensive general accord governing all possseletors (i.e. financial
services, telecommunications, and information tetdgy)!® Two, special
sector annexes and other agreements, such a$ntherstanding on Financial
Services contain provisions focusing specifically on trecter concernetf. It
finally, consists of scheduled commitments on miaaoeess, national treatment

° Peter Van den Bossche (2005he Law and Policy of the World Trade Organization
Text, Cases and Material€ambridge University Press, p 480.

19 See GATS Part Il General Obligations and Discasin

" The list of annexes include; Annex on Article Kefnptions, Annex on Movement of
Natural Persons Supplying Services under the AgeaemAnnex on Air Transport
Services, Annex on Financial Services, Second Ammekinancial Services, Annex
on Negotiations on Maritime Transport Services, &nron Telecommunications,
Annex on Negotiations on Basic Telecommunications.
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and other commitment3.With regard to the last point, the GATS definaléra
in financial services, like in other services, @ims offour modes of supply
which are respectively referred to in this artiagMode 1 Mode 2 Mode 3and
Mode 4
For the purposes of this Agreement [GATS], trade in services is defined
as the supply of a service: (a) from the territofyone Member into the
territory of any other Member; (b) in the territooy one Member to the
service consumer of any other Member; (c) by aisersupplier of one
Member, through commercial presence in the tewitof any other
Member; (d) by a service supplier of one Memberpugh presence of
natural persons of a Member in the territory of ather Member

These modes are in short referred to as cross+beuply of servicesMode
1), consumption abroadMopde 3, commercial presenceMpde 3, and
temporary movement of natural persokode 4.

In terms of market access, GATS does not providatige and normative
definition for market access but only provides siges of restrictions that a
member cannot impose, unless identified in its detked* Conceptually this is
similar to the principles of quantitative marketess limitations under GATT
Art XI.*°> Generally, GATS Art XVI:2 provides for rules thatohibit members
from imposing market access limitations on: (i) thember of service suppliers
whether in the form of numerical quotas, monopoliegclusive service
suppliers or the requirements of an economic néests (ii) the total value of
service transactions or assets; (iii) number ofra@ns or quantity of output;
(iv) number of natural persons supplying a servigg;type of legal entity or
joint venture or, finally; (vi) limitations on thgarticipation of foreign capital in
terms of maximum percentage limit on foreign shalding or the total value of
individual or aggregate foreign investment, unlpssperly provided in their
schedules. The existence of any limitations in eéhaseas has to be indicated

12 5ee GATS Art XX, Schedules of Specific CommitmendtsEach Member shall set
out in a schedule the specific commitments it utades under Part Il of this
Agreement.

13 General Agreement on Trade in Services (GATS)JArt

“1bid, Art XVI.

!> General Elimination of Quantitative Restrictiotis: No prohibitions or restrictions
other than duties, taxes or other charges, whetfate effective through quotas,
import or export licences or other measures, dfalhstituted or maintained by any
contracting party on the importation of any prodo€tthe territory of any other
contracting party or on the exportation or saleeigport of any product destined for
the territory of any other contracting party.”
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with respect to each of the four modes of supplydneduled sectot§ The idea
is that such market access limitations are pratubieven if they are not
discriminatory*’

At the same time, GATS does not provide a comparébt in respect of
national treatment restrictions, and it is up tormbers to ensure that all
potentially relevant measures are listed in sectohgre commitments are
scheduled and, if they wish, members can inscréméous types of national
treatment limitation (e.g., regarding taxation egulations):® “If a member no
longer wishes to conform to its specific commitngenit may modify its
schedule by providing compensation in the form ltéraative market access
(even across sectorsy”“However, this undertaking may involve difficult
negotiation and often createconfusions regarding the member’s
commitments.®

With respect to the final part of the GATS framekyahe GATS schedules
are key framework instruments providing the listsefrvices with members’
commitments in terms of market access, nationatrrent and additional
commitments. The lists of services correspond to TGAsecretariat
classificatior?* which is a standardized harmonized framework &#owing
numerical references to the Central Product Classiin system of the United
Nations?

It is important here to recall that, depending owltommitments are made,
treaties liberalizing trade in services make useeitfer a ‘positive list’ or a

18 This done in accordance with United Nations CP&3sification (Statistical Papers,
Series M, No.77, 1991). Also see WTGuidelines For The Scheduling Of Specific
Commitments Under The General Agreement On Tra&eimices (GATSAdopted
by the Council for Trade in Services (2001).

" Nicolas F. Diebold (2010)Non Discrimination In International Trade In Serei
‘Likeness’ In WTO/GAT&ambridge University Press, p 29.

18 Art XVII lit 2 states; A Member may meet the regument of paragraph 1 by
according to services and service suppliers of atiwer Member, either formally
identical treatment or formally different treatmeatthat it accords to its own like
services and service suppliers.

19 |nternational Monetary Fun&eference Note on Trade in Financial Services
Prepared by the Strategy, Policy, and Review amglLBepartments (September 3,
2010) p 5 <http://www.imf.org/external/np/pp/eng®090310.pdf > General

2 Agreement on Trade in Services (GATS), Art XXI: Mfachtion of Schedules.

Ibid.

L See Uruguay Roundervices Sectoral Classification List, Note by Seeretariat
MTN.GNS/W/120 (10 July 1991).

22 various versions available, see for instar@entral Product Classification, CPC
Version 1.1, (Updated: 21.02.2002)Version submitted to the United Nations
Statistical Commissigrb-8 March (2002).
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‘negative list’ approack® Under a positive list approach, countries undertak
national treatment and market access commitmeptsfgmg the type of access
or treatment offered to services or service supplie scheduled sectors. The
alternative top-down approach is based upon negdisting, whereby all
sectors and measures are to be liberalized unld#ssrwise specified by
reservations or non-conforming measures. This & db-called “list-or-lose
technique.®* GATS follows a ‘hybrid trend”; a positive list fosectoral
coverage and a negative list for limiting marketess and national treatment
commitments “(with the qualification that even hethe GATS allows for
entries that are ‘unbound’, that is where no comeaitt at all are made for a
particular mode of supply under a given sectot).”

If a service sector is listed in the national sechegdit implies that the listing
economy has liberalized its domestic market in fegtor for trade and is ready
to offer market access to foreign suppliers. Itl@gpto all the members on a
non-discriminatory basis in the selected servicesa.aThe GATS accord is
fairly flexible, and members have complete freedonthoosing services as
well as the degree to which foreign services sepplican operate in their
domestic markets. For instance, if a member cowtinoses financial services
and commits to open its domestic banking sectofdieign suppliers, it is also
free to limit market access by limiting the numbar licenses it grants.
Additionally, it may predetermine the number ofeign bank branches it is
going to allow to operate in its territory. Thusetservices agreement, unlike the
GATT, provides for both market access and natitneaitment limitatiorf®

Consequently, despite the almost unanimous agreethahtGATS is a

technically difficult agreement to comprehend, éhes also outstanding
evidence that trade negotiations over GATS is coatpeely less rigid for

% James Gillespie (2000financial Services Liberalization in the World Tead
Organization,Harvard Law School, p 11.

% Sherry M. Stephenson (200Mjultilateral and Regional Services Liberalizatiog b
Latin America and the Caribbead, Publication of the Organization of American
States Trade Unit (March 2001) p 30.

% Sherry Stephenson and Patricio ContrekasAsymmetric Approach to Services
Liberalization: the European Union-Mercosur Case
<http://www.sedi.oas.org/DTTC/TRADE/PUB/STAFF_ARTIE/steph01_asym.as
p> (accessed Jan 2013) Also See Sherry M. Stephefsspmaches to Liberalizing
ServicesDevelopment Research Group of the World Bank (REE The positive
list approach was adopted specifically at the regakdeveloping countries which
felt they did not have the administrative resoureegiired to determine all the
measures that apply to each sector and to decid wiey want to exempt. See Paul
Kruger,GATS Commitments of the SADC EPA Configurafioalac (2009).

% Dilip K. Das (2005),The Doha Round of Multilateral Trade Negotiatiodstuous
Issues and Strategic Respondgealgrave Macmillan, p 131.
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negotiating members inside the system which is lggtelevant to those in the
process of accession because of the following mpgmuliarities of GATS.
First, member/acceding countries identify the sscamd sub-sectors for making
commitments to foreign services suppliers. Althonggmbers have a schedule
of commitments, there is no minimum requirementthis regard. Members
have liberty to identify as small part of one sedtw guaranteeing the rights of
foreign suppliers to provide services as they géaSecond, having identified
the sector(s), member/acceding governments haighfito set limitations on
market access and the degree of national treatimeytare willing to guarantee.
Third, developing country governments frequentiyititheir commitments to
one or two modes of supply through which servias loe traded. Furthermore,
if they see it is reasonable and appropriate, thay withdraw or renegotiate
commitment€® This modus operandhas thus rendered the GATS accord
essentially and relatively adaptable and accomnimgi&t

2. Ethiopia’s Accession to the WTO and Financial Seices:
Setting the Stage

Accession to the WTO is a protracted, multi-stagel @omplex process.
Essentially, the way to become a WTO member isutlitcaccession “on terms
to be agreed” between the acceding country or mussterritory and other WTO
members! The WTO Agreement does not contain any furthedejiries on

2" Generally see, Council for Trade in Servic&yidelines for the Scheduling of
Specific Commitments Under The General Agreementr@de In Services (GATS)
S/L/92 (2001).

2 GATS Article X Sub 2: In the period before thergrinto effect of the results of the
negotiations referred to in paragraph 1, any Meminay, notwithstanding the
provisions of paragraph 1 of Article XXI, notifyghCouncil on Trade in Services of
its intention to modify or withdraw a specific coritment after a period of one year
from the date on which the commitment enters intod; provided that the Member
shows cause to the Council that the modificationvghdrawal cannot await the
lapse of the three-year period provided for in geaph 1 of Article XXI.

2 Dilip K. Das, supranote 26 above. This however does not mean thet the ‘level
playing field’ in the WTO accession process. Unfaodtely, acceding members have,
more often than note, less bargaining chip thannrzent members.

% |CTSD, An Analysis of the WTO Accession Guidelines forst.daeveloped
Countries ICTSD Programme on Competitiveness and Develogmaformation
Note; International Centre for Trade and Sustamablevelopment, Geneva,
Switzerland, <www.ictsd.org>, (2012), p 2.

3L Art Article XII:1 of the Marrakesh Agreement Esliahing the WTO states, “Any
State or separate customs territory possessingafitinomy in the conduct of its
external commercial relations and of the other enaprovided for in this Agreement
and the Multilateral Trade Agreements may accedhisoAgreement, on terms to be
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what the “terms to be agreed” are or how the aemegsrocess is going to
follow from here except that it leaves the disaetio the incumbent WTO
members and the results of the negotiat®ns.

Within the above context, the accession processbeanategorized into a
four stage process of multilateral and bilaterajatiation. The first stage starts
when the acceding country (or customs territoryhascase may be) submits its
formal request of membership and its Memorandurfaskign Trade Regime
(MFTR). This is a document that provides detailets & information on the
country’s economic, political and legal infrasturet that mostly has to do with
international trade. The second stage in the accegwocess establishes a
designated working party which is a multilateragogation medium open for
all interested WTO members and it essentially imesla fact finding process.
At this stage members would send various sets e$toqpns based on the MFTR
submitted. It is an important stage which make® ghat the internal policies
and laws of the acceding country are in compliamite the WTO Agreement.
This stage is followed b¥ the third stage of bilateral negotiation betweles t
acceding country and individual WTO members. It perhaps the most
important stage of the negotiation process as terdenes the shape of
commitments to be taken by the acceding countre flial stage deals with
more administrative issues such as drafting thengeof accession protocol,
schedules of commitments and of course involvea filecision making by the
WTO Ministerial Conferenc#:

Ethiopia applied for the accession to the WTO inudasy 2003 and the
WTQO’s General Council has established a Working yPaa which the
Government of Ethiopia submitted a Memorandum otlm Trade Regime of
the country for the consideration of WTO memberstillDecember 2012 the
working party has met three times and Ethiopianithe process of responding
to its fourth set of questions from WTO membersutlihe workings of its
economy and trade regime.

agreed between it and the WTO. Such accession &bl to this Agreement and
the Multilateral Trade Agreements annexed theretb.is to be noted that this
provision follows similar language contained in thecession provision of GATT
Art. XXXIII.

32 lvan Markovi (2009),How To Join The World Trade Organization: Some &tspe
Of The Accession Procedsconomic Annals, Volume LIV, No. 180, (January —
March 2009) p 121.

% Often overlaps are also common between the nteitidlh negotiations under the
working party meetings and bilateral trade negiotiest

3 According to Art XII:2, “[d]ecisions on accessi@hall be taken by the Ministerial
Conference. The Ministerial Conference shall aperine agreement on the terms of
accession by a two-thirds majority of the Membédrthe WTO.”
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As part of achieving membership in the WTO, Ethéopvill enter into
bilateral negotiations with various members of W&O and perhaps will be
required to make commitments to market access fouraber of sectors and
modes of supply in the services sector. As an LDi@ioRia is likely to be given
some flexibility in assuming liberalization commignts in service¥. However,
it should be expected that Ethiopia will be aske@dgree to some threshold of
liberalization in the financial sector, and itmsportant for Ethiopia to develop a
negotiating strategy that protects its macroecon@nd regulatory interests but
also be prepared to undertake some commitmenkesetsectors. Ethiopia will
also be required to have a system of transparencggulation that meets the
general obligations of the GATS.

2.1. Experience of Recently Acceded Countries

The vast number of agreements for the liberalinatibtrade in services that has
been implemented both at the multilateral and diidtlevels has shed light on
the negotiating strategies that might be considesedovernments in order to
obtain the full benefits of liberalization. “The maconclusion arising from
these experiences is that no specific recipe cgrdmeribed for negotiating the
liberalization of trade in serviced"but that, whatever negotiating modality is
chosen, it should take into account the speed witich the economies of
participating countries are able to open their raerko international trade and
the degree to which the agreement is capable ofegimg credibility®’ “The
legitimacy of an agreement will depend upon howsistructured, while the

% Although it is not as effective as it ought to ke WTO Guideline on LDCs
accession is a notable indicator to these flexibdli See WTOGuidelines for
Accession of Least-Developed Countrid6TO document WT/L/508 of 20 January
2003, Decision of 10 December 2002. Paragraph tesstar example “1.Market
Access -WTO Members shall exercise restraint inkisge concessions and
commitments on trade in goods and services fronedisg LDCs, taking into
account the levels of concessions and commitmemtertaken by existing WTO
LDCs' Members.” Also see recent efforts to “furtretrengthen, streamline, and
operationalize the 2002 LDC accession guidelinasjitler the Eighth WTO
Ministerial Conference in December 2011. Accessibheast-Developed Countries
Decision of 17 December 2011WT/L/846, (19 DecendtHrl).

% Sherry Stephenson and Patricio Contresapranote 25.

3" In exploring the current account implications &Emative speeds of liberalization,
studies have shown that in a framework where a tepufaces a borrowing
constraint, a gradual liberalization of trade is e preferred to an immediate
approach. However, this question is one that hiesdfeen debated in the economic
literature and no universally agreed conclusiorstexwith respect to the optimum
speed of undertaking trade liberalization, whetloergoods or services. Generally
see World BankfFinance for growth: Policy choices in a volatile meh Policy
Research Report (2001).
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ability of members to implement the commitmentbeoundertaken will depend
to a considerable extent on their level of develeptrand particularly on the
sophistication of their regulatory instrument$The commitment scenarios of
four recently acceded developing and least devdl@pentries are highlighted
below.

2.1.1. Kingdom of Cambodia

“Cambodia has undertaken market access commitmeng least one sub-
sector under each of 11 different services headingsler the WTO
classification”® The Cambodian Law on Banking and Financial Instngiand
subsequent regulations guaranteed foreign banktsrand obligations equal to
local banks and there was no restriction regartbngjgn ownership of bank§.
Accordingly, Cambodia made commitments on: acceptasic deposits and
other repayable funds from the public, lending bftygpes, including, among
others, consumer credit, mortgage credit, factoaingd financing of commercial
transaction, and all payment and money transmisssovice, including credit,
charge and debit cards, travellers’ cheques ankidbsmirafts! Thus Cambodia
did not commit to financial services under sub-sectB(c), (e), ()—(If?
Cambodia maintained that it will unbound these ssctmtil the Government
determines what types of entities can conduct tiseseces, the related laws
and regulation are established, and such businesauthorized by the
government or other relevant designated authofityis, the commitments for
subsectors (a), (b) and (d) only refer to commehlaaking.

2.1.2. Cape Verde

The accession schedule of Cape Verde shows that, Canple made market
access commitments dilode 2 and 3 on sectors such as (v) acceptance of
deposits and other repayable funds from the publg;lending of all types,
including consumer credit, mortgage credit, factgriand financing of
commercial transaction; (vii) financial leasingjiijvall payment and money

% Sherry Stephenson and Patricio Contresapranote 25.

% sok Siphana (2005)Lessons from Cambodia’s Entry into the World Trade
Organization Asian Development Bank Institute, ADBi Publishitid./05, p 51.

*0 Samnang Chea, et allrade in Services in CambodiASEAN Economic Forum,
<http://siteresources.worldbank.org/INTRANETTRADES®uUrces/Topics/Services/
Cambodia-Asean_services.pdf> (last accessed ApIRR

*1 World Trade OrganizationReport Of The Working Party on The Accession Of
Cambodia, Addendum Part II- Schedule of Specifio@idments in Services List of
Article Il MFN Exemptions T/ACC/KHM/21/Add.2 (2003).

*2 These sectors are (c) Financial leasing, (e) G'ea and commitments, (f) Trading
for own account or for account of customers, (g}i€ipation in issues of all kinds of
securities, (h) Money broking and finally (i) Asseanagement.
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transmission services, including credit, charge adit cards, travellers’
cheques and bankers drafts; (ix) guarantees andnitomants; (x) trading for
own account or for account of customers, whetheamm®exchange, in an over-
the-counter market or otherwise, the following: (Apbney market instruments
(including cheques, bills, certificates of depgsit®) foreign exchange; (C)
derivative products including, but not limited ttytures and options; (D)
exchange rate and interest rate instruments, imguproducts such as swaps,
forward rate, eté® Cape Verde also made commitments on areas of (xi)
participation in issues of all kinds of securitiescluding underwriting and
placement as agent (whether publicly or privatelgyl provision of services
related to such issues (xii) money broking (xigsat management, such as cash
or portfolio management, all forms of collectivevéistment management,
pension fund management, custodial, depository &ndt services (xiv)
settlement and clearing services for financial @ssencluding securities,
derivative products, and other negotiable instrusiewhile at the same time
Cape Verde forfeited the privilege to discriminagmiast foreigners except on
Mode 4 in accordance with limitations under horizontahenitments. In the
meantime Cape Verde, in its financial services hresd, maintained that it will
permit the establishment of branches for commitied-sectors in insurance,
banking and securities within 10 years from theed#tCape Verde's accession
to the WTO?

2.1.3. Kingdom of Nepal

The schedules of services commitments of the Kingad Nepal shows that
Nepal made full market access and national treatc@nmitments (except on
Mode 9 on all Banking and other Financial Servic&swhich includes; (a)
acceptance of deposits and other repayable fundstie public, (b) lending of
all types, includingjnter alia, consumer credit, mortgage credit, factoring and
financing of commercial transactions, (c) finandedsing (d) all payment and
money transmission services (e) guarantees and itoranis (f) trading for
own account or for account of customers, whethearoexchange, an over-the-
counter market, participation in issues of all ldrad securities, including under-
writing and placement as agent (whether publiclprivately) and provision of
service — related to such issues. It further inetuth) money broking, (i) asset

*3 Cape Verde Report of The Working Party on The Accession apeCVerde:
Addendum, Part Il Schedule of Specific CommitmienBervices List of Article Il

2 MFN ExemptionsWT/ACC/CPV/30/Add.2.

Ibid.

* For a detailed review of the financial servicefom® in Nepal see, Project Research
& Management Associates P. Ltd (200Btudy on Financial Sector Reform in
Nepal; Overall Impact and Public Ownership of Fieé&l Institution, South Asian
Network of Economic Institutes —SANEI.
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management, such as cash or portfolio managemirprias of collective
investment management, pension fund managemerthdtalsdepository and
trust services, (j) settlement of and clearing isexy for financial assets,
including securities, derivative products, and othegotiable instruments, (k)
provision and transfer of financial information,dafinancial data processing
and related software by providers of other finans&vices, and (I) advisory
services on all the activities listed abdVe.

In the meantime, Nepal maintained under the sesveohedule head notes
that financial services in the form of operatioderitified in the Schedule can be
carried out in Nepal only through a locally incorm@d company. Importantly,
branches for insurance services and wholesale bgnkere scheduled to be
allowed only as of 1 January 2010In addition, only a licensed commercial
bank, a licensed specialized bank or a registarethée company may accept
deposits. Only financial institutions with rating at least 'B' by ‘Credit Rating
Agency’ e.g. MOODI, Standard & Poor can have conuiaérpresence in
Nepal. Another important limitation is the totalrédgyn shareholding in any
institution providing financial services which ignited to 67 per cent of the
issued share capital. It has, nevertheless, beandbfor the existing foreign
financial service providers as to their scope aérapon and equity structure.
Nepal also maintained that the shares held by dor@iationals and foreign
financial institutions in their locally incorporat&ompanies are not transferable
without the prior written approval of the Nepal RadBank (the central bank) or
any other competent authority as the case may lmedter, representative
offices in Nepal may not be engaged in commeraialies$?

2.1.4. Jordan

Jordan’s GATS commitments in financial services ao¢ different from the
other recently acceded states. Essentially, Jonakzate full market access and
national treatment commitments on banking servegsh as; acceptance of
deposits and other repayable funds from the publoarantees and
commitments and money brokifigThe only exceptions were that Jordan bound
a national treatment exception on mode one thapregerty in Jordan may not
be mortgaged to banks outside Jordan and thatn@ticeatment oMode 4is
unbound, except as indicated in the horizontai@eethile, branches of foreign
banks are required to have a resident regional gesnalordan also made

6 World Trade Organization (2004jrade in Services, The Kingdom of Nepal,

4 Schedule of Specific Commitme@&TS/SC/139.
Ibid.

“® Ibid.

9 World Trade Organization (1999}eport of the Working Party on the Accession of
Jordan Schedule CXLVIII-Jordan, WT/ACC/JOR/33/Add.2, VWIIN(99)/9/Add.2.
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market access and national treatment commitmerits negpect to, lending of
all types including consumer credit, factoring, tgage credit, and financing of
commercial transaction, financial leasing and allympent and money
transmission services, except that under mode thia&et access is limited to
services provided through banks and specializeahial companies and like
the above commitments branches of foreign banksregeired to have a
resident regional manager.

Jordan made full national treatment commitmentghenfirst three modes
with the usual limitations oMode 4and at the same time made market access
commitments orMode landMode 2with an exception to derivative products
which are unbound. OMode 3 access is restricted to: banks and financial
services companies constituted in Jordan, in the fof public shareholding
company, Limited Liability Company or a limited paetship in Shares
Company?* Finally, with respect to advisory and other awaxifi financial
services on all the activities including creditereince and analysis, investment
and portfolio research and advice, advice on adguis and on corporate
restructuring and strategy and provision and temnsf financial information as
related to financial data processing and relatdtivace by providers of other
financial services, Jordan made market access aatibnal treatment
commitments except with respect to the former aaesich is restricted to
financial services companies constituted in Jordan.

2.2. The Financial Services Market, Policy and Etloipia’s
Possible Commitment Scenarios

The current picture of financial services in Eth@ops dominated by banks.
“Banks are the dominant financial institutions ie tountry” and they “account,
on average, for 96% of total gross financial as¢ts-banks account only for
about 4%™2 Unfortunately, the current state of performancethef banking

services in the country is one of the lowest in-Sabaran Africa. “Ethiopia has
a very low rural banking density and consequentlg of the lowest financial

inclusion ratios of Sub-Saharan Africa, with onl§ fpercent of adults having
access to credit. Most of the bank branches awgban areas. The ratio of the
rural population to a commercial bank or a Micradfice Institution (MFI)

branch is one branch to 125,158 people. Thusnbissurprising that only one

*% |bid.

*! |bid.

°2 |bid.

*3 Ebisa Deribie (2012)[he Effects of Post 1991 Era financial sector detaiipns in
Ethiopia: An Inspirational guide for agribusines®esearch Journal of Agricultural
Science and Review ISSN 2315-6880 Vol. 1(4) pp881October 2012) p 82.
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percent of the rural population have bank accoutitsi the meantime, Ethiopia
is the host of one of the fastest growing micrafirexinstitutions in the World.
By the end of 2005, “26 MFIs had 1,277,939 borrayiclients with an

aggregated portfolio of 1.622 billion Birr®.“Ethiopia’s insurance industry is
relatively undeveloped which is exemplified by tbector’'s low penetration
levels — there are an estimated 0.3 million fornmaurance clients in
Ethiopia”>® According to the Centre for Financial Regulatiord danclusion

report; “insurance premiums, including life and @ex insurance, totaled US
$105 million in the 2006/07 financial year repraseinmerely 0.2% of GDP in
2007 - while in Kenya and Namibia premiums repreges and 8.1% of GDP

respectively’

From the public governance side of the market, magmnomic policy and
regulatory interests revolve around areas of fir@nstability and banking
regulation. The Ethiopian legal regime in bankiegvices regulation takes the
form of nationality and investment limitations metbanking sector.

The typical forms of limitations in relation to iestment in banks are:
the nationality requirement restriction, the reston on maximum
amount of investment (shares) to be held by a simgestor/related
investors, and the prohibition of an investor hgvatiegedly substantial
investment in one bank (influential shareholdeonfrinvesting in any
other bank. On the other hand, Ethiopian law héiaehged the scope of
banking activities and it has also limited the szopf equity
participation of banks in other firni8.

Financial stability issues in Ethiopia are centtedards the closed nature of
international capital account and restrictionstmnftee convertibility of foreign
exchange. Concerns in this regard are highly tigd thie aim to maintain price

**World Bank,Enabling Environment: Access to Financial Serviaed
Transportation technical brief (2012) <http://www.agrifinfacifitorg/enabling-
environment-access-financial-services-ethipiflast accessed Jan 2012).

%5 Alemayehu Yirsaw (2008 he Performance of Micro Finance Institutions in
Ethiopia: A case of six microfinance institutioAsldis Ababa Universityjylaster
Thesis, p 6.

5 AEMFI, Association of Ethiopian Microfinance intstiions,Overview of Ethiopia’s
Insurance Industrhttp://www.aemfi-ethiopia.org/.../6-
articles.html?...14%3Ainsurance-overvi. (Last accessed Jan 2012) Generally see
Hailu Zeleke (2007)insurance in Ethiopia: Historical Development, Peas Status

. and Future Challenge#\ddis Ababa: Master Printing Press.

Ibid.
%8 Getnet Temechew (2010jwvestment Limitations in and by Banks in Ethigpgiddis

Ababa University The School Of Graduate StudiesiFaof Law, Master’s thesis, p
51.
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and exchange rate stability, and achieving balasfcpayments equilibrium
since these are ongoing problems in the country.

Currently, Ethiopia does not have limits on the nemdif banks, insurers and
microfinance institutions that have to be licenskdhowever, prohibits the
ownership of these institutions by foreign natienahd foreign owned juridical
persons? This aspect of financial sector development was abmmon in most
developed, developing and transition economies adté&tn Europe, Asia and
Latin America® But in due time, most of these countries, includifgican
states have removed these types of restrictionsogeded up their financial
markets for foreign investment after the reformstiod late 1980s and the
1990s%* The works of international and regional institugo primarily the IMF,
World Bank and WTO, were instrumental in this regi&rd

The first among the four modes of supply, in GAT&tR terms, relates to
cross border supply of financial services. In fhasticular mode, the experience
of WTO Members and recently acceded countries shitvas Ethiopia can
possibly maintain the status quo of whatever prallyi exists now. It may also
seem viable to achieve this in the accession reggwis as this is one of the
most important modes which is highly dependent oternational capital
transfers and hence possibly entails capital mowemelatility. Such strategy
also seems wise considering other objectives ainftral market liberalizations
such as technology transfer and transfer of maregskills or any other
expectations of positive spillover from opennesan@ared taviode 3trade for
instance, liberalization of cross-border tradeimaricial services carries more

¥ See Investment Proclamation, (Proclamation No Z89). And the regulation,
Investment Incentives and Investment Areas ResefeedDomestic Investors
Council of Ministers Regulation, Regulation No @2 Art 3. For former legal
instruments see Re-Enactment of the Investmentldnation, Proclamation No.
280/2002, According to the Investment Proclamatibime banking, insurance, and
micro-credit sectors, are restricted to domesticestors; Also see Transitional
Government of Ethiopia,Licensing and Supervision of Banking Business
Proclamation No. 84/1994, Art 4(2); Also see Federal Democra&iepublic of
Ethiopig Banking Business Proclamation No. 592/208&s 4(1)(d), 2(5) & 9.

% Earl H. Fry,The Politics of International InvestmefMcGraw-Hill Book Company,
1983) p.133, Also see Ha-Joon ChaRgreign Investment Regulation in Historical
Perspective: Lessons for the Proposed WTO AgreeameltvestmentJniversity of
Cambridge, Faculty of Economics and Politics, (90p31; Jeswald.W.Salacuse,
Direct foreign investment and the law in Developguntries Foreign Investment
Journal, Vol.15,No. 2, (2000) p. 389-390.

®1 See Solomon Abay Yimesupranote7, p 26.

%2 Generally see Ahn, Dukgeuhinkages between International Financial and Trade
Institutions IMF, World Bank and WTO, Journal of World Tradé(3).
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risks and fewer benefifd. The experiences of recently acceded countries also
seem to allow this scenario. But, of course, nevegutents can always be set
any time and hence pressure to commit to this nsdgpected.

On the other hand, compared to other service sdidhiopia is less likely
to bear pressure to commithode 2financial services. Considering the virtual
impossibility of regulation against individuals afidms consuming services
abroad, this mode also seems the less difficultBttiopia to swallow. The
experience of recently acceded countries also slioatswith the exception of
Nepal, this mode has been fully liberalized byaalteded countries. Indeed, the
consumption of financial services abroad is almogtossible to monitor or
distinguish from other modes of tratfeTherefore, offering full liberalization of
this mode might be a wise tactical move by any dioce country as it
constitutes a liberalization proposal without irring any cosf?

With respect to the third mode of supply, i.e., coencial presence, Ethiopia
currently has one of the few overtly protected fiicial markets in the worltf.
Primarily, the current system does not allow conuiapresence of foreigners
in the financial sector. This perhaps will be th@smimportant subject of
negotiations in Ethiopia’s accession bid and pdgsthe entire accession
negotiations can become contingent upon the comenitnresult of this
particular service sector and mode of supply. Tipagentially, there exists a
very small chance that Ethiopia will be able tonjdhe system without
committing anything in this particular sector. Buill ghere can be different
scenarios of commitment levels.

For starters, one option is entry through equitynemship, with significant,
but less than 100% share. This still would allove tharious macro and
efficiency benefits expected out of foreign pamakiBasically, the increased
capital base would increase availability, accebsibiand affordability of
finance to the economy in genetalThe other scenario is full commercial

%3 Gebrehiwot Ageba and Derk Bienesupra note 7p 13.

%4 Marion Panizzon, Nicole Pohl And Pierre Sauvé ®0GATS and The Regulation of
International Trade In ServicesCambridge University Press (2008) pp. 183-187,
Also see Sydney J. Key (2003),he Doha Round and Financial Services
Negotiations The AEI Press, Washington DC, p 8.

% Gebrehiwot Ageba and Derk Biensuipranote 7.

% Kozo Kiyotaet al (2007),The Case for Financial Sector Liberalization in Bthia,
Research Seminar In International Economics, GeRaldrord School of Public
Policy, Discussion Paper No. 565, p 4.

%7 Generally see Kevin Davi€ompetition Policy in Banking and Financial Sersice
<http://kevindavis.com.au/secondpages/workinprag@smpetition%20Policy%20i
n%20Banking%20and%?20Financial%20Services-Mar08.pflast accessed May
2012).
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presence. This is both economically useful and wiko address other
regulators’ concerns that Ethiopia faces. Basicalhger this scenario, the
subsidiary's solvency is determined by its ownrmal performance, and in
accordance with the laws and regulations set bythepian government. This
strategy could also be accompanied by the type arket access limitations
enumerated under Art X\?f The experience of recently acceded counties
shows that market access limitations in this mageless limited compared to
limitations on national treatment, whereas in tliger case as well most of
recently acceded countries have eliminated all idually all limitations on
national treatmerf

With regard to the last mode of suppMpde 4 the issues will be highly
entrenched with the commitment scenarios undertaketer the 3rd mode.
Moreover, there is less pressure from the accessegotiations and perhaps
less concern from domestic economic consideratmnards committing to this
mode. In this respect almost none of the recentigeded countries made
commitments in this mode. This reinforces any styatEthiopia could have in
this regard.

3. Financial Market Liberalization and Domestic Poicy
Space

The financial services sector is a key to any prgpeinctioning economy®

Essentially, the sector facilitates financial imediation in the economy (i.e.
mobilization and allocation of funds). Financiahgees are also important for
the economy as a whole since it allows financehgfers and payments. Hence,
a healthy and stable financial service is esseffitialsustainable economic

® These include limitations on the number of sergigppliers ( e.g. such as ceilings on
the total number of banks); limitations on the ltatalue of transactions on assets
(e.g. foreign bank subsidiaries limited to X pentcef total domestic assets of all
banks); limitations on the total number of servigerations or on the total quantity
of service output (e.g. restrictions on amounteasfding capital for foreign firms);
limitations on the total number of natural persdinsparticular non-nationals) that
may be employed in the sector (or the share of svgged to foreign labour);
restrictions on, or requirements of, specific typédegal entity through which that
service may be supplied (e.g. commercial preserckide representative offices,
foreign companies required to establish subsidiadgemmercial presence must take
the form of a partnership, commercial presence nage some form of
incorporation); and limitations on the participatiof foreign capital.

%9 See section 2.1 above in this article.

0 Gary Gorton and Andrew Winton (200Bjnancial IntermediationyVharton
Financial Institutions Center, p 1.
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growth/ Conversely, instability in financial service cantguially have
economy-wide effects (local or global) and cand&ensmost dramatically in the
crisis in Latin America, East Asia and the US ficiah crisis where fragility in
the financial system spilt over to other countiieshe region and the World at
large!?

The process of review of domestic regulation and #tcompanying
regulatory reform go hand-in-hand with servicegddization under any given
approach. It is a common understanding that sesviikberalization involves
essentially the removal of discriminatory regulafiovhether in quantitative or
gualitative form, while nondiscriminatory restranare a matter of domestic
regulation. This distinction allows countries tokke the reduction of barriers to
services trade, on the one hand, and the refordowfestic regulation, on the
other”® In the WTO accession context, the challenge tddayn how to fine
tune financial sector liberalization with the nes@y legislative and
institutional reforms which will enable it to egstccomplish the objectives of
financial liberalization without at the same timeating down legitimate
regulatory instruments and risk financial collapse.

Accordingly, it is important to keep in mind thadrgices liberalization and
domestic regulatory reform must go forward in aaflal and unified path so
that liberalization does not occur faster thannbeessary regulatory reform in
service sectors that are susceptible to specifiesyf market failure. Thus the
Ethiopian government is expected to set approps@tgiencing and moderating
infrastructure parallel to market liberalizatiorcets. In the mean time, it should

1 John Bonin and Paul Wacht€ipancial Sector Development in Transition,
Economies: Lessons from the First Decdéi@ancial Markets, Institutions &
Instruments, V. 12, No. 1, New York University Salon Center (February 2003) p 1

2 International Finance Division Research Departrideyial Rastra Banid
Comparative Review of Financial Services Sector i@bments in The Selected
SAARC Member Countries: Relevant Experiences FpalgeAccession to WT.(

3 This issue has been extensively discussed in ¢inéext of the classification of
market access and national treatment commitmerderuBATS. See Feketekuty,
Geza (2000)/mproving the Architecture of the General AgreementTrade in
Servicesin Sherry Stephenson (edsSegrvices Trade in the Western Hemisphere:
Liberalization, Integration, and ReforrBrookings Institution Press, Chapter 1; Low,
Patrick and Aaditya Mattools There a Better Way? Alternative Approaches to
Liberalization under GATSin) Pierre Sauvé and Robert M. StaBATS 2000: New
Directions in Services Trade LiberalizatioBrookings Institution Press, Chapter 15
Also see, Stephenson SherGATS and Regional Integratiom Pierre Sauve and
Robert Stern (eds.J;ATS 2000: New Directions in Services Trade Libeagibn
Brookings Institution Press, 2000, Chapter 18.
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be noted that efforts towards multilateral tradgatitions, typically the WTO,
do not obstruct the government’s policy optionacthieve these objectives.

Four types of government intervention or involvemare believed to have
impact on the financial services sector, namely: nfeacroeconomic policy
management, (ii) prudential regulations, (iii) nontdential regulation to pursue
various public policy objectives other than thallifig under, and (iv) trade
restrictions concerning market access or natioeakment* A brief discussion
is made on three of these issues in the conteltlibpia’s accession to the
WTO. Under the GATS, item (ii) is dealt with by pgraph 2 of the Annex on
Financial Services, and (iii) by Article VI. Iteniv) is dealt with by Articles
XVI and XVII.

3.1. Financial Sector Liberalization and Capital Acount
Liberalization

3.1.1. GATS on Capital Movements

Global experience with financial deregulation aibeédalization has been a mix
of bewildering array of experiences. “Several caest have suffered serious
banking crises following the opening of their fical markets, and, as formal
econometric work shows, banking crises have gdgdyakén good predictors of
currency crises”® GATS does not, in principle, oblige a Member ttowl
international capital mobility? It is to be noted that liberalization of capital
movements is distinct from — but closely related-tbberalization of trade in
financial service$! For example, provision of financial information fiyreign
financial organizations is entirely unrelated tpital account liberalizatioff In
the meantime, if a Member undertakes a market-aco@mmitment in relation
to the cross-border supply of a service and if ¢hess-border movement of
capital is an essential part of the service itstlé Member is consequently

" See WTO (1997)0pening Markets in Financial Services and the Riflthe GATS
WTO Special Studies, Geneva.

> peter K. Cornelius (2000)rade in Financial Services, Capital Flows, and the
Value-at-Risk of CountrigsHarvard Institute for International Development,
Research Note RN-00-2, p 3.

® Victor Murinde and Cillian Ryan (2003Jhe Implication of WTO and GATS for the
Banking Sector in AfrigaBlackwell Publishing Ltd ; See footnote text 9. §b.

" A. Kireyev (2002),Liberalization of Trade in Financial Services andn&ncial
Sector (analytical approach)MF Working Paper WP/02/138, pp 10-14. Also see
Tamirisa, N.et al (2000), Trade Policy in Financial Service$MF Working Paper
WP/00/31.

8 See A.Kireyev|bid, pp. 10-14.
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committed to allow such movement of capitalFurther, if a Member
undertakes a market access commitment in relatiaihé supply of a service
through commercial presence, that Member is cormethitio allow related
inflows of capitaf®

Thus, the establishment of a commercial presenca lnost country by a
foreign service supplier involves both trade invems under the GATS and
international capital transactioffs.In theory, it is still possible that once
established, a subsidiary of a foreign financiahfcould conduct its on-going
activities without engaging in additional intermatal capital transactiors.
However, its activities would need to be limited transactions with host-
country residents involving domestic financial as&&This may happen in very
rare circumstances — and certainly not in a snealebbping economy.

WTO Members do not seem to have any obligation wetpect to capital
flows related to consumption abroad and capitadflaws related to commercial
presencé® Hence, GATS primarily mandates Members to libegalinward

" See A. Cornford (2003)The Multilateral Negotiations on Financial Siems :
current issues and future directions

8 This is particularly provided under footnote 8t XVI GATS which states: “[l]f a
Member undertakes a market-access commitment atioel to the supply of a
service through the mode of supply referred tauippsragraph 2(a) of Article | and if
the cross-border movement of capital is an esdeudid of the service itself, that
Member is thereby committed to allow such movemantapital. If a Member
undertakes a market-access commitment in reladidimet supply of a service through
the mode of supply referred to in subparagraph BfcArticle |, it is thereby
committed to allow related transfers of capitabiits territory.”

81 As we all know, the capital account covers capitaements for investments while
the current account covers (the payment of) imparid exports of goods and
services.

8 This could for instance be a situation where tireiin subsidiary wishes to raise its
capital from equity or debt capital from the hosbromy itself. Thus only later, for
example, when the bank wishes to repatriate prisbis its foreign operations, may
a capital flow occur, but out of the host countBge for instance Sydney J. Key
Financial Services(in) Patrick F. J. Macrory et al, (ef)sThe World Trade
Organization: Legal, Economic and Political Anakysvolume 1, Springer, 2005, p
962.

8 Under standard balance-of-payments accountingehemyeven if the earnings of the
subsidiary were reinvested, they would be regardgedadditional foreign direct
investment by the parent in the subsidiary.

8 This can be inferred by reading Article XI, theyision on international payments
and transfers together with footnote 8 to Articl¥IXthe market-access provision.
See Wendy Dobsorkinancial Services and International Trade Agreetaeifhe
Development Dimensior(in) Aaditya Mattoo et al, (eds.)A Handbook of
International Trade in Service§)xford (2008) p 294; For Mode 2 transactions, not
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transfers of international paymermsconnection with services that are provided
pursuanto a specific commitment made under the GATS he bottom-line is
that if a country makes a commitment to liberaltzede with respect to a
particular financial service in the GATS, it is @lmaking a commitment to
liberalize most capital movements associated with trade liberalization
commitment™ The country is not, however, making an acrossbiberd
commitment to freedom of capital movemefits.

While GATS Atrticle XlI, as a general rule, prohibiggy restrictions on
international transfers and payments on sectorgesulto commitments, it
permits exceptions in five sets of circumstancdsesgé are: (1), restrictions
which are applied to safeguard the balance of patgnm accordance with
Article XIl GATS; (2), in case a general exceptiapplies in accordance with
Art XIV and XIVbis GATS; (3), in case an exception applies in accardamth
Para 2 lit. a, of the Annex on Financial Servicgy; in the case of current
transactions, if consistent with the rights andgailons of the members of the
IMF under the IMF Agreement; or (5), in the caseapital transactions, at the
request of the IMF. The types of restrictions ttet possibly lie under GATS
Article Xl and Para 2 (lit a) of the Annex on Fmaal Services will be
discussed in the subsections below.

The first of the other three exceptions relatestiie case of current
transactions, which are consistent with the rigimd obligations of the members

even this obligation exists. Rather, under Modeo@ntries seem to be free to set
restrictions on capital transfers related to sewisupplied under the market access
commitments made. As Kono et al. (1997, p. 23) asge, “(tthe GATS focuses
upon seeking improvements in the terms and comditif market access and non-
discriminatory treatment for foreign suppliers ofancial services, and not on the
guestion of how far and how fast a government é&ibees capital account
restrictions.” See Peter K. Cornelius, supra nétaljove.

% Christian Tietjeet al (2010),Liberalization and Rules on Regulation in the Fiefd
Financial Services in Bilateral Trade and Regionategration Agreements; A
Scientific StudyHalle, September, p 7.

8 Sydney J. KeyFinancial Servicegin) Patrick F. J. Macroret al, (eds) supranote
82; See GATS Article XI: Payments and Transfers.

87 Sydney J. Key (2003)supra note 64. Also see Diemo Dietricét al (2010),
Liberalization and Rules on Regulation in the fiefd=inancial Services in Bilateral
Trade and Regional Integration Agreemenftsstitute of Economic Law (TELC),
Martin Luther University Halle-Wittenberg, p 12. the words of Dietrichet al
“GATS does not aim at the overall liberalization ioternational payments and
transfers. However, it provides for a ‘conditior@ligation’ according to which
WTO members must not restrict current transactiand capital transactions that
have been made in relation to service for whicheaniver has undertaken specific
commitments.”
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of the IMF under the IMF Agreement. This exceptipermits certain
transitional or, with the IMF's prior approval, teoerary restrictions in
accordance with Article XIV and VIII of the IMF Agement® The second
exception refers to situations where the IMF Agreetrpermits any of these
practices and, to the extent that they relate tweat transactions, the IMF
Agreement will take precedence over the GATS toichamy inconsistencies
between IMF and GATS rights and obligatiAshe reference made to ‘the
request of the Fund’ “relates to Art VI Sectiondf {he] IMF Agreement under
which the IMF may request a Member to impose chpiatrols”  to prevent
“the use of the IMF's resources to meet a largeswstained outflow of
capital”® Therefore, as with current transactions, the IM§reement takes
precedence regarding capital transactions, butibiitlirect or indirect) capital
controls actually have been requested by the MF.

The last exception refers to the General Exceptiomder Arts XIV and
XIV bis. These exceptions to Article XI provide for excepsao a Member’s
obligations under the GATS in a number of circumeés. These articles refer
to concerns such as measures maintained to pmibtt morals or to maintain
public order, measures necessary to secure coropliaith laws or regulations,
essential security interests etc. This essentialgans that a member can
maintain measures such as seizure or blocking séteign connection with
bankruptcy or to enforce criminal procedures. Thawxgnthough such measures
can, strictly speaking, amount to restrictiondraiernational transfers and payments,
they prevail over other GATS rules for public pgliccasons by operation of
Articles XIV and XIVbis over the rules of Article XI.

Thus, we can see that GATS does oblige WTO members to fully
liberalize capital flows related to the activitiefssuch local establishments. This
means that the opening up of financial servicesissistent with an option to
maintain certain capital account restrictions. ‘9T'fg particularly important to

8 Rudiger Wolfrumet al (2008),WTO — Trade in Serviceblax Planck Commentaries
on World Trade Law, Martinus Nijhoff Publishers, 355; Generally see Deborah E.
Siegel (2002), Legal Aspects Of The IMF/WTO Relasibip: The Fund's Articles Of
Agreement And The WTO Agreements, 562 The Ameritaurnal Of International
Law, Vol. 96:561.

% Ipid.

% Rudiger Wolfrumet al, supranote 88, p 25@Articles of Agreement of the
International Monetary FundMF, Article VI Capital Transfers, Section 1.

°1 Joshep Gold (1991), Borrowing by the IMHra viresand other problems, (in)
Jacob A. Frenkel and Morris Goldstein, (edist¢rnational Financial Policy: Essays
in honour of Jacques J. Polgk,215.

% Ibid.
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most of developing countries, where domestic fimgnenarkets remain
underdeveloped and small, and balance of paymesttiqns are weak®

3.1.2. The Ethiopian Case

Ethiopia authorizes the National Bank of EthiopBE) — the central bank — to
regulate the supply of money and interest ratefnahcial institutions, the use
of foreign currency, exercise of foreign exchangengactions and exchange
rates of the financial institutions, and the coiodis, limitations and
circumstances under which residents of the cowanid/the financial institutions
can hold foreign currency and instruments of paynierforeign currency?
Thus, for the moment (considering the closed stafuthe financial services
sector now), there does not seem to be any caseewhe practice of the
National Bank would essentially violate the maimgpiples and the important
exceptions of the GATS provisions.

The Ethiopian government is expected to negotiateahds by considering
what should be done in the accession negotiationsadhieve legitimate
economic goals under this issue. In principle Méstic reform and trade policy
reform can be seen as precursors of capital acdieralization”?® A sound
and diverse financial system will better interméeliavolatile international
capital flows. However, a variety of sequences deewarious countries will
demonstrate that there is no one-size-fits-all @@gn to sequencing. For
example, Taiwan has not fully deregulated its ddimdsancial markets and
still imposes some restrictions on the capital aotobut it permits market
access by foreign financial service provid8rSouth Korea restricted both
market access and capital flows, yet in 1997 iteelgmced a severe balance of
payments crisis related in part to a weak recordiahestic reforni’ Thus,

%yun-Hwan Kim (2002) Financial Opening Under The WTO Agreement In@ete
Asian Countries: Progress And Issudsjan Development Bank, ERD Working
Paper No. 24 (September 2002), p 2.

% The National Bank of Ethiopia Establishment (as Adeel) ProclamatiotNo
591/2008, Articles 5 (4), 5 (5-6 and 9-10) and 19Micro-Financing Business
ProclamationNo. 626/2009, Article 28 (1).

% Wendy Dobsonsupranote 84.

% |bid, p 294.

7 Ibid, Also according to Yoon Je Cho “The immediate cause ofctiss was the run
of foreign creditors.” “The accelerated openingtapnternational capital flows from
1994 without adequate supervision also contribtibetthe currency crisis. See Yoon
Je Cho,The Role of Poorly Phased Liberalization in Kore&imancial Crisis (in)
Gerard Caprio (eds.)(2001), Financial Liberalization, How Far, How Fast?,
Cambridge University Press, p 159.
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there is no clear-cut evidence which correctly shake relevant relationship
between financial market liberalization and finahcirisis>®

Moreover, it is to be noted that financial servidderalization does not
necessarily imply complete capital account libeeglon. Yet, it is important to
find strategic ways to limit the country’s expostioepotential financial crises.
For instance, it appears that the relationship eebatrade in financial services
and capital flows is particularly close unddode 1(cross-border supply) than
the other modes. The experience of WTO membersshisars that at present,
relatively few countries have made commitments uiiede 1 reflecting fears
that a more liberal trade policy in this mode cosgdiously undermine financial
stability while its potential gains are in contrastited. Studies have shown the
various contrasting effects of commitments undervhrious modes of GATS
commitments. The table below shows a simple reptaten of the effects of
financial services commitments on capital flows ahd financial system as
affected by the mode of supply and range of insémnis

Table 1: Effects of Financial Services Commitment®n Capital Flows and the Financial
System, As Affected by the Mode of Supply and Rang¥ Instruments *°

By Mode of Supply By Range of Instruments
which can be supplied
Mode 1 | Mode 3 Narrow * Broad
Capacity Building
Improved transparency/information Weak Strong Weak Strong
Incentive to improve regulation/ supervision Weak trog Weak Strong
Infrastructure/ market development Weak Strong Weak Strong
Risk management Weak Strong Weak Strong
Capital Flows
More capital flows Yes Limited i *k
Bias toward short-term lending Strong Weak Possibigng | Weak
Increased volatility Strong Weak Possibly strang eak/
Efficiency/local benefits
More competition/efficiency Strong Strong Weak rodp
Skills/technology transfer Weak Strong Weak Strong
Local employment creation Weak Strong weak Strong
* Commitments exclude or limit provision of imparténstruments/allow only lending and deposit-taki
** Depends on the instrument and mode of supplyniiézd, and market conditions T

% Eswar S. Prasadtffects of Financial Globalization on Developingtries, Some
Empirical Evidence]MF (2003), p. 1.Also see Arturo Galindo (2002)Financial
Liberalization: Does It Pay to Join the Party? pM@omments]’ EconomiaVol. 3,
No. 1.

9 Adopted from Masamichi Kono and Ludger Schuknét898), Financial Services
Trade, Capital Flows, and Financial Stabilitiworld Trade Organization Economic
Research and Analysis Division, Staff Working PapeAD-98-12.
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In light of the severe financial turmoil over thest few years, some countries
could have pursued a more cautious approach tdatamcount convertibility
and financial services trad®. Rather than dismantling barriers to trade in
financial services across-the-board, it might hlbeen preferable for them to at
least maintain restrictions unddtode 1 This applies primarily to countries
with weak financial systems. For these countrigsy tcaution against modal
neutrality, i.e., equal liberalization commitmeiustween, for example, cross-
border supply and supply through commercial presenc

While in their view, “...countries with stable finaat systems and a sound
macroeconomic and regulatory framework have eveagan to apply a very
broad liberalization strategy and commit to faretéag trade liberalization
across all modes of supply,” they recognize thatomntries with weak financial
systems potentially volatile capital flows can bghhy destabilizing, resulting
in banking and currency cris&8.“Thus, with respect to these countries they
counsel to confine commitments to the commercias@nce of foreign
institutions, requiring only limited liberalizatioof capital flows in the GATS
context’*°? Hence, for Ethiopia it seems preferable to sai® policy space
against GATSMode 1commitments in financial services until the neeegs
domestic capacity in regulatory capacity and a doanonomic setting are
created.

3.2. Problems in Balance of Payments

3.2.1. General features of BOP and policy options

An unsustainable Balance of Payments (BOP) situati@ngiven country may
arise for a number of reasons and the risk ofgtgavation onto a BOP crisis is
always a possibility’®> One example of an unsustainable current account
position is when the current account is in defiaitd the net imports of goods
and services cannot be financed with a sufficiafiow of foreign capital or a
reduction in foreign reserves. This may lead to w@amsustainable BOP
situation’®* The policy options available include improving therent account,

1% peter K. Corneliusupranote 75.

1% pid.

1% pid.

193¢, Thomas (2000), “Balance-of- Payments CrisehérDeveloping World:
Balancing Trade, Finance and Development in the Be@snomic Order’Am. U.

Int'l L. Rev IV.

World Trade OrganizatioiGoncept Paper On Balance-Of-Payments Safeguards,
Working Group on The Relationship Between Trade Anestment,
Communication From The European Community and iesriider States,
WT/WGTI/W/153, (2002) p 2.

104
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for instance by expanding exports or restrictingpams (provided these
restrictions are compatible with its internationéligationsand preferably not
counterproductiveén termsof future developmental objectives) etc. “In seeking
to avoid serious BOP difficulties, governments haometimes taken restrictive
measures on current transfers as well as on capiteéments™®®

As discussed above, GATS Art XI mandates WTO member allow
movement of capital in line with the commitmentightions of the Member
state. In principle, a member’'s market access comemts oblige it to allow a
certain degree of capital mobility — specificallwhen the cross-border
movement of capital is an essential part of theviseritself and inflows of
capital are related to commercial presence. Negksh, the agreement allows a
member to impose restrictions on current or capitaisactions in the event of
serious balance of payments or external financifficdlties or the threat
thereof'® This is what is stated under Art Xl of the GATSgrement,
(Restrictions to Safeguard the Balance of Payméfits).

To a very large extent, this article applies thmeaerms, conditions and
procedures defined by the GATT for the invocatidnBalance-of-payments
Safeguards Provision As in GATT Article XVIII,*%° there is recognition in

1% pid.

1% The GATT also contains similar provisions that mgs financial stability concerns

regarding a member’s right to derogate from lidesgiion commitments when it is

suffering a severe balance of payments imbalanSes. General Agreement on

Tariffs and Trade (GATT) Articles Xl and XVIII:B.Also see Annex 1A of the

Marrakech Agreement, Multilateral Agreements Ondérén Goods, Understanding

on the Balance-of-Payments Provisions of the Gémggeeement on Tariffs and

Trade (1994).

Article XIl Restrictions to Safeguard the Balance of Paymg) states - “In the

event of serious balance-of-payments and extdinanhcial difficulties or threat

thereof, a Member may adopt or maintain restrigtion trade in services on which
it has undertaken specific commitments, including payments or transfers for
transactions related to such commitments...” Impdigasub-article 3 provides, -

“In determining the incidence of such restrictioklembers may give priority to the

supply of services which are more essential tortleebnomic or development

programmes. However, such restrictions shall nohdigpted or maintained for the
purpose of protecting a particular service sector.”

1% See GATT Art XIl.

199 5ee Article XV paragraphs 4 and 9. Paragraphedifigally provides: “Contracting
parties shall not, by exchange action, frustrageittient of the provisions of this
agreement...” Article XV, Paragraph 9(a) providesthiltg in this Agreement shall
preclude: (a) the use by a contracting party ofharge controls or exchange
restrictions in accordance with the Articles of Agment of the International
Monetary Fund ...

107
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the GATS that a developing country Member may rteadase trade restrictions
in order to ensure the maintenance of a levelr@ricial reserves adequate for
the implementation of its programme of economiceligwment, and in the
GATS this provision extends also to economiesandition*'° Generally, in the
event of serious balance-of-payments and extemmahgial difficulties or threat
thereof, a Member may restrict trade in servicesmbich it has undertaken
specific commitments, including on payments or sfars for transactions
related to such commitmerits. The restrictions should be non-discriminatory,
consistent with the IMF Articles of Agreement, tesmgry and phased-out
progressively. Such restrictions should also awoidecessary damage to the
commercial, economic and financial interests ofeotMembers, should not
exceed what is necessary to address the balanmayofents problem, and
should not be used to protect specific industrieseators:?

A number of important features of Article XlI areoth noting. First of all,
Article XlI:1 clearly gives WTO Members with devegimg or transitional
economies an autonomy to take measures that pravitkvel of financial
reserves “adequate” for that particular Member'sgpemme of economic
transition or development. Thus, Art XlI:1 affirnisat development goals are
the legitimate basis for a WTO Member in deterngnihe kinds of balance of
payments measures it needs. Whereas the measusts‘mot exceed those
necessary” to deal with “serious balance-of-payseamnd external financial
difficulties or threat thereof,” Art Xll: 3 affirmghat a Member “may give
priority to the supply of services which are mossential to their economic or
development programmes.” The concept of “necessityght to be interpreted
in the context of Art XII as a whole, which givesnsiderable emphasis to an
individual Member’s approach to development. Thralso ample room to

19 \WTO, Concept Paper On Balance-Of-Payments Safegu&dsymunication From

The European Community And Its Member States, WTIUWNB/153 (28
November 2002) p 4.

GATS Art Xl (1) second sentences whitdtes “It is recognized that particular
pressures on the balance of payments of a Membéneimprocess of economic
development or economic transition may necesditet@ise of restrictions to ensure,
inter alia, the maintenance of a level of financial reserveggadte for the
implementation of its programme of economic develept or economic transition.”

" For instance the GATT interpretive notes makerdleat the intent of paragraph 4 is
not to limit the ability of countries to impose éeamge controls when they are
considered warranted by the IMF, but rather to enghat countries do not use
exchange actions as a way to get around the irgerihe substantive GATT
provisions such as those in Article XI.

World Trade Organizatiof2002),Exceptions and Balance-Of-Payments Safegyards
Note by the Secretariat, Working Group on the Ratahip between Trade and
Investment, WT/WGTI/W/137, p 8.

112
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read Art XII so as not to require a Member to uieraative policy measures,
even if less restrictive of services trade, whéi@sé measures undermine the
objectives set by the Member's development progrdam.

At this juncture, reading GATS Art XII together Withe language of XI: 2,
indicates an extremely important difference betw@&TT and GATS. That is,
no matter how narrowly or restrictively interpretede relevant provisions of
the GATT contain only disciplines on ‘current aconbumeasures. However,
under GATS, a Member's specific commitments may pogvent it from
instituting ‘capital account’controls. This nature of GATS Art XI & XIll
exceptions makes it one of the most important gioms that install policy
space and flexibility into the systefif.

The imposition of restrictions on current or capitansactions in the event
of serious balance-of payments and external fimdrdifficulties or the threat
thereof is thus generally permitted. This wouldoall members in serious
balance of payments difficulties — or threatenedibyh difficulties — to restrict
trade in services for which they have undertakerkataaccesses commitments.
Hence, such restrictions may be utilized by devialpgountries, or countries in
transition, if such measures are necessary to @amaird level of reserves
adequate for the prudent management of their ecimsdim These restrictions,
however, must not discriminate among members, cansecessary damage to
the trading interests of other members, or be wssnily restrictive, and
should be temporarily phased out as the situatiopraves:*® Although the
restrictions may possibly focus on a particulart@edhey must not be used or
maintained as a protectionist trade bartéit is also important to notice the

13 Robert Howse (2008Pursuing Sustainable Development Strategies: Tke oéthe
” balance of payment rules in the WTXDr¥U Law School, pp 26 -27.
Ibid.

115 Kern Alexander (2003)The World Trade Organization and Financial StajiliThe
Balance between Liberalization and Regulation ine tiGATS Cambridge
Endowment for Research in Finance, p 20.

116 General Agreement on Trade in Services (GATSXArsub 2 primarily mentions -
(c) shall avoid unnecessary damage to the comnheeanomic and financial
interests of any other Member; (d) shall not exabede necessary to deal with the
circumstances described in paragraph 1.

117 Generally, the burden of proof while invoking thridential carve out - like any
exception - rests with the country taking the pniidé measure. Accordingly, the
prudential exception is limited by certain goodtlarequirements including the
requirement that ‘such measures shall not be used ameans of avoiding the
Member's commitments or obligations under the Agreet’. See Anne van Aaken
and Jurgen KurtzRrudence or Discrimination? Emergency Measures, Glabal
Financial Crisis and International Economic Law]ournal of International
Economic Law 12(4), 859-894, p 876 Also see Bart Nbeester,The Global
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institutional accountability framework as restricts adopted pursuant to Article
Xl must be reviewed periodically by the WTO Balanoé Payments
Committee'!®

3.2.2. The Ethiopian Case

Ethiopia has experienced chronic balance of paysndifficulties since the
Imperial era, with the exception of a few peridtlsThe major factor in the
deteriorating balance of payments was and stithes worsening situation of
merchandise trade. This situation persisted foades and the trade deficit that
existed during the imperial years continued to grafter two revolutions,
despite the introduction of various adjustment roess including import
controls or export promotioff°

A typical means by which foreign financial instituts can exacerbate the
above situation and hence cause greater finantsshbility is by lending in
foreign currencies. This leads to the payment apdyment of loans in foreign
exchange which increases the rate of inflow anflawtof international capital.
When this results in an imbalanced exchange betweeal and foreign
currencies, it puts the exchange rate and forexghange reserves under
pressure, particularly if the loans are short-tefimus, “too much demand for
foreign exchange increases the balance of paynderfitsit and with it the risk
of exchange rate and financial instability®.

What is said to be difficult to predict after lilséization efforts have been
undertaken is “how branches or subsidiaries ofijorénancial firms and their
headquarters will behave in times of financial esi¥? — especially in
developing countrie¥® Various studies have been undertaken to evaluate

Financial Crisis and Government Support For Barkéhat Role For the GATS?,
Journal of International Economic Law 13(1), 27—63

18 Article X1 sub 5.

119 National Bank of EthiopiaAnnual Report - 2008/Economic Research and
Monetary Policy Directorate, 2009, pp. 3, 62.

120 <http://www.mongabay.com/history/ethiopia/ethiepia
balance_of payments_and_foreign_assistance.html>

121 M. Vander Stichele (2004ritical Issues In The Financial SectdBOMO sector
report (full report at www.somo.nl: publicationg2004) p. 19; Also see A.
Cornford,The WTO negotiations on financial servicesrrent issues and future
directions Paper for the Financial Markets Center.

122 Halfan Mkiwa (2007).The Anticipated Impact of GATS on The Financialviser
Industry In Africa University Of The Western Cape-Cape Town, Souftica, p.
59.

123 Generally see Thomas, Chantal (20@3lance-of-Payments Crises in the
Developing World: Balancing Trade, Finance and Oepment in the New




230 MIzZAN LAW REVIEW Vol. 6 No.2, December 2012

whether foreign source capital and its holders @waqadnic and abruptly move
out upon the first signs of crisis as they did asEAsia in 199772 “Or will they
be able to resist the crisis with capital flowimgfiom the headquarters?*

In the late Argentinean crisis, studies have shthan “foreign banks refused
to recapitalize their branches and subsidiariésMost East Asian countries
have not been able to borrow in their own curremdyich means “that they are
continuously exposed to problems that triggered thisis in 199712
Generally, current empirical studies in relatiorbmking crises have been able
to identify “channels of transmission through whistancial liberalization may
exert an influence on banking stability?”.

Considering the above, it might be wise to expeat #maller economies
such as Ethiopia can be more vulnerable to capi@ements that result in
financial volatility and destabilization of domestiank credit?® In the GATS
accession offers and negotiations, it is importardonsider that cross-border e-
banking and buying foreign products — or even stesr— through internét’

Economic OrderAmerican University International Law Review 1%, 16, p 1249-
1277.

124 see Myriam Vander Stichel@he Risks of Financial Service Liberalization For
Financial Stability <www.somo.nl>

125 Generally however empirical evidence for develgpiountries is in favor of a
“stability-enhancing” role for international banksperiods of local financial crises.
See Christian Tietjet al supranote 85, p 12.

126 Halfan Mkiwa,supranote 122 above. Or on the other hand, other studieelation
to the recent financial crisis has shown the revefgshe above situation. According
to Ibrahim Zeidy, “The financial meltdown sufferby the parent banks following
market capitalisation losses was not passed dowretoAfrican subsidiaries. In
fact, some subsidiaries of foreign banks saw cemalie increases in their market
capitalisation. For example, Swaziland Ned bankkBaf Africa Benin and
Standard Bank of Ghana saw their market capitaisancrease between July 2007
and January 2009. Therefore, the contagious effebie financial meltdown is
weak compared to the effect on parent banks”
<http://www.afdb.org/fileadmin/uploads/afdb/Docunt&Knowledge/Financial%20
crisis_Impacts%200n%20Africa.pdflast accessed: May 2012) Also see AfDB,
The Current Financial Crisis: Impact on African Eamies Briefing note prepared
for Ministerial Conference on the Financial Cridigv, 12, 2008.

127 3.-p. Allegret, B. Courbis, Ph. Dulbecco (200Bjpancial Liberalization and

Stability of the Financial System in Emerging Mask& he Institutional Dimension

of Financial Crises Review of International Political Economy, Vol0,1No. 1

(Feb., 2003), p 75.

Normally, foreign banks may repatriate all the figgoto the parent country.

Moreover, if lending rates rise in the parent copand/or profit rates decline in the

host country, foreign banks may withdraw their istveent.

129 This would be Mode 1 under GATS.

128
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typically involve cross-border capital movementsl &reign currencies which

puts the country at potentially risky situationghiBpia is thus expected to
negotiate the appropriate undertaking considefiiregetxisting overall situation

by prudently avoiding risks and distinguishing begén what limitations should
be sought after and which ones should not. Thibeisause some kinds of
(outbound) capital controls might be viewed as domts which should be

bound under GATS schedules of commitments.

Typical instances are, conditiom® who can supply services (number of
service suppliers) in violation of XVI: 2(a), or dsnitations on the total value
of service transactions or assets” in violatiorX®i: 2 (b) or “total number of
service operations or the total quantity of servagput” in violation of
XVI:2(c). This possibility arises from the extremebroad interpretation of
XVI:2(a) and (c) by the Appellate Body in tHdS-Gamblingcase*® The
Appellate Body suggested that to violate either igiom, measures need not
take the explicit formsdescribed in those provisions provided they have
comparableeffectson restricting market access and are quantitativeature-3
Since capital account controls are clearly meastinas are quantitative in
nature they may well have effects on the numbeseo¥ice suppliers, the total
value of services transactions or assets undeixMit.**> However, speaking of
GATS rules, we can say that GATS provisions provitie Ethiopian
Government with sufficient domestic policy spaceirtgplement its financial
stability objectives.

3.3. Macroeconomic Policy

Despite an overwhelmingly broad understanding o¥ises in the WTO and

hence GATS, the services supplied in the exerdisgoeernmental authority,

including activities conducted by a central bankmametary authority or by any
other public entity in pursuit of monetary or exaba rate policies are entirely
excluded from the scope of the GATS.

One of its principal provisions in the discussiohfimancial services is
GATS Article I. This provision excludes servicegplied in the exercise of
governmental authority, the activities of centranks or other authorities
carrying out monetary or exchange rate policiesTGArt 1:3 (b) provides that,
‘services’ includes any service in any sector ekcapvices supplied in the
exercise of governmental authority. According ta A3 (c); ‘a service supplied
in the exercise of governmental authority’ meang sarvice which is supplied

1%appellate Body ReportJnited States - Measures Affecting the Cross-Bo&igply
of Gambling and Betting ServiceQVT/DS285/AB/R), Report of the Appellate
Body, paragraphs 232, 247.

B pid.

132 Robert Howsesupranote 113, pp 6-7.
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neither on a commercial basis, nor in competitiathvene or more service
suppliers. In the words of, Patrick Low and Aadityattoo, et al “when a
central bank conducts open market operations, Xamele, conditions in the
financial sector could be affected through the iotpEf such interventions on
the money supply, interest rates or exchange ratesse types of interaction
fall entirely outside the ambit of the GATE?

The exclusion of foreign service suppliers alscepss to activities which
form part of statutory social security or publictirement plans, or other
activities that are carried out by a public enaity behalf of the government, or
using government financial resources, provided doatestic non-governmental
financial suppliers are also not allowed to taket j;a these activitie$** The
agreement also allows a member to pursue other stamgolicy objectives
through, for instance, directed lending programsyiged that the measures are
neither discriminatory nor intended to restrict thecess of suppliers to a
market!®

In the Ethiopian context, the National Bank of Btha regulates the money
supply, interest rates, exchange rates or variotleeromacroeconomic
functions®*® Considering the central place that these measaes in the on-
going economic policy in the country, the NatioBank of Ethiopia and other
relevant government agencies will still be able maintain such kind of
macroeconomic activities after accession irrespeatf the form of accession
commitments the country has granted. This is maielyause, services supplied
in the exercise of governmental authority, inclgdarctivities conducted by a
national bank, central bank or monetary authoritypy any other public entity
in pursuit of monetary or exchange rate policiesecluded from the scope of
the GATS'’

Another instance is where the Ethiopian governnmeay wish to maintain
other rules and regulations that influence the agmms of markets and
competition in market, such as for example, a meguéent to lend to certain

133 patrick Lowet al (1997), “Opening Markets in Financial Services #mel Role of
The GATS’, WTO Special Studieg,3.

134 General Agreement on Trade in Services, Annex ioanial Services Art 1 (b),
Scope and Definition.

135 Rudolf Adlunget al (2002), The GATS: Key Features and Sect@r§ Bernard
Hoekmanret al (eds.) Development, Trade, And The WTROHandbook, The World
Bank, Washington, D.C. pp 259-279.

136 proclamation No. 591/2008, Articles 5 (4), 5 (B46d 9-10) and 19-21; and See
National Bank of Ethiopia (2007nterest Rates Directivdo. NBE/INT/10/2007.

137 General Agreement on Trade in Services, Art IGBneral Agreement on Trade in
Services, Annex on Financial Services Art 1 (b)oigcand Definition. Also see,
Wendy Dobsonsupranote 84 above.
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sectors or individuals, or lending mandated onlthsis of preferential interest
rates for certain types of lending. Even thoughhsoneasures sometimes have
been argued against for not being the most efficmeans of achieving
particular objectives, these policies are not nemdly subject to GATS
commitments. “If they are neither discriminatoryr iotended to restrict the
access of foreign suppliers to a market, then slachestic regulatory measures
would be permitted provided they met certain basteria, such as impartiality

and objectivity"*3®

3.4. Financial Market Liberalization and Prudential Regulation

The aims of GATS can potentially provoke conceratthts rules might
compromise the ability of governments to pursudtitegte regulatory and
prudent measures or might limit their freedom thieee other domestic policy
objectives. Most of these concerns seem to have akeady addressed under
GATS rules'®

None of the GATS provisions prevent a member fraking measures for
prudential reasons, for example, to protect investw depositors or to ensure
the integrity and stability of the financial systétfiin particular, the prudential
‘carve-out’ for domestic regulation of financial reees, under Art 2 of
Financial Services Annex, allows a country to tpkedential measures for the
protection of investors, depositors, policy holdens persons to whom a
fiduciary duty is owed or to ensure the integritydastability of the financial
system regardless of any other provisions of theT&AThus prudential
measures could, in principle, be inconsistent &ittountry’s national treatment
or market access commitments or its Most FavouraibN obligation.

While these sorts of exceptions are common in tA@WAgreements? the
prudential carve-out here differs from other exwepg for domestic policy
contained in the GATT and GATS in one very sigrfitrespect. In contrast to
health and safety, for example, where only ‘neagssaeasures can be raised

138 Wendy Dobsonlpid, p 293; General Agreement on Trade in ServicesTE&AArt
VI.
139 But see Lazaros E Panourgi@snking Regulation and World Trade Law, GATS,
EU and ‘Prudential’ Institution BuildingOxford (2006) Chapter lII.
There is no definition of what it means by ‘prutiah objectives under GATS or
any of the other agreements under the WTO. Fomibeent this is left for the
GATS adjudicatory body (dispute settlement body) ititerpret what sort of
measures fall under this notion.
141 See Art XX of General Agreement on Tariffs and deraGeneral Exceptions, Art
XXIV of GATS General Exceptions, Agreement on Tritigated Aspects of
Intellectual Property Rights, Art 73, and SecuEtceptions etc.

140
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as an exception under Article XXIV of GATS: here allprudential measures
are exceptions to the rule under GATS Art XI anddeecan be claimed without
the need to prove necessify.As a result, a prudential measure may not be
challenged on the ground that it is not ‘necessary’least trade restrictive.’
Moreover, “the prudential carve-out overrides tleguirements for domestic
regulations in GATS Article VI (Domestic Regulatiér}*

3.4.1 The Ethiopian case

As discussed above, GATS recognizes that goverrsmaay find it necessary
to exercise considerable regulatory control ovee tctivities of banks,
insurance companies and other financial institsgtidts Annex on Financial
Services therefore provides that the liberalizatmmmitments undertaken
should not prevent them from taking measures fad@ntial reasons, including
the protection of investors, depositors, policydeos or to ensure the integrity
and stability of the financial system. Although thenex does not give details
as to what constitutes prudential measures, liogngquirements intended to
ensure business competence and financial integmiynimum capital
requirements and regular accounting requirementsildvoordinarily be
considered prudential measures. Accordingly theioNat Bank of Ethiopia

192 see for instance Art XXIV of GATS General Excepsostates; Subject to the
requirement that such measures are not appliedviaraer which would constitute
a means of arbitrary or unjustifiable discriminatibetween countries where like
conditions prevail, or a disguised restriction oade in services, nothing in this
Agreement shall be construed to prevent the adopbio enforcement by any
Member of measures: (a) necessary to protect puimi@ls or to maintain public
order; (b) necessary to protect human, animal amtgife or health; (c) necessary to
secure compliance with laws or regulations which maot inconsistent with the
provisions of this Agreement..

143 Meester, B.deTesting European Prudential Conditions for Bankikgrgers in
Light of Most Favoured in the GATSournal of International Economic Law I
(2008) pp 609-647.

144 Sydney J. Key (2003)upra note 63 above. She reiterates, “The absence of a
necessity test does not, however, resolve the sfswbether a measure is prudential
or is being used to avoid the obligations of theeagent. An allegedly prudential
measure that violates a country’s obligations ommitments under the GATS
might be challenged on the grounds that its purposeally trade restrictive rather
than prudential and therefore it does not fall witthe scope of the prudential carve-
out.” Also See Diemo Dietrickt al (2010),Liberalization and Rules on Regulation
in the field of Financial Services in Bilateral Ta and Regional Integration
Agreementsinstitute of Economic Law (TELC), Martin Lutherniersity Halle-
Wittenberg, p. 12.
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(NBE) can keep regulating financial institutions tihe above terms after
accession irrespective of any commitment scengoim @accession.

Below is a brief review of some of the major prudgntegulatory measures
that are currently being practised under the sugiervof the National Bank of
Ethiopial*® A brief evaluation is made whether these measwas be
accommodated within the bounds of GATS prudentiaive-out thereby
allowing policy space for the government upon asioes

a) Establishment and structural requirements

Ethiopian law mandates private banks, insurershiedo Financial Institutions
(MFIs) to be incorporated as share compatfiek, among others, mandates all
banks to get a banking business license, inclutimagmch permits, from the
National Bank of Ethiopia (NBE) and to notify thetéa on their new branching
decisions to the lattéf! A bank to which a license is granted is required t
“fulfill, before commencing operation, sound infaxtion management and
internal control systems, risk management polieied procedures, and human
resource organization and such other essentiajaitdins to carry out banking
business as determined by the directive to be dsbyethe National Bank™?®
The NBE is also authorized to impose qualificatiitness and propriety criteria
on influential shareholders of the banks and dimscand on chief (and senior)
executives of the banks.

These establishment and structural requirementscamgpatible with the
GATS rules as long as they are based on objectidetransparent criteria, not

51t is beyond the purpose of this note to dischssappropriate content of prudential
regulation or the means of adequate supervisiofinaincial institutions. For a
detailed synthesis on the subject please see IMErnational Capital Markets
IMF, Washington, D.C, (1998) This study describles tverall developments in
prudential regulation and banking supervision ie thorld. Major international
achievements have also been made by the varioesnational institutions to
improve regulatory and supervisory standards accossitries. In this regard the
activities of the Basle Committee on Banking Susgmnm in developing prudential
standards for banking are extensive and well-docugok See BISCore Principles
for Effective Banking Supervision, Basle CommitteeBanking SupervisiorBank
for International Settlements, Basle (1997).

146 Primarily seeCommercial Code of the Empire of Ethiopl®60, Title VI. Also see
Article 513; Proclamation No 592/2008, Article 4.

147 proclamation No 626/2009, Article 6 (5); ProclaimatNo 592/2008, Article 3 (3) 1/
It is prohibited to transact banking business inidiia without obtaining a banking
business license from the National Bank. 2/ No gehall use the word ‘bank’ or
its derivatives as part of the name of any findrotitution unless it has obtained a
license from the National Bank.

148 proclamation No 592/2008, Article 6.
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more burdensome than necessary to ensure theygoiasiervice, and less trade
restrictive, as the GATS requires. But, with respecthe form and type of
organizations allowed to operate banking businesgems wise to include the
rules under the Ethiopian Commercial Code and the iBgnRroclamation in
the commitment schedules. For instance, Cape Vardmtained a market
access exception that commercial presence mustthekédorm of a limited
liability company, or as provided for in the finaalcservices head note of the
respective schedufé® This aspect of the regulatory system is out of the
exception given to measures falling under the pmtide carve-out. This
objective can also be achieved by enlisting a g#neondition under the
financial services schedule whereby the concermenilatory tools and the
institutions can easily be enlisted. For instarbe,services schedule of Nepal
maintains the following:

“[T]he commitments in financial services are madeaccordance with
the General Agreement on Trade in Services anétinex on Financial
Services. All the commitments are subject to entguirements,
domestic laws, rules and regulations and the tenmisconditions of the
Nepal Rastra Bank (the central bank of Nepal) arydatimer competent
authority in Nepal, as the case may be, which amesistent with
Article VI of the GATS and paragraph 2 of the Annew Financial
Services.™°

b) Operational and disclosure requirements

Financial services providers in Ethiopia are gelhe@bliged to comply with
directives issued by the National Bank on “minimumoants of capital and
reserves to be maintained by banks and the rutebda computation” shall be
determined by the lattér® Article 29 of the Banking Proclamation also
empowers the National Bank to periodically or af tme, without prior notice,
make, or cause to be made, an on-site inspectiamybank. With respect to
disclosure rules, it is notable that transparencythe banking sector is,
compared to other sectors or the general commdretter regulated and
monitored in the country. The National Bank of Efh#is given a mandate to

149 As discussed above in Section (3), the finan@avises head note maintains that
Cape Verde will permit the establishment of brasctoe committed sub-sectors in
insurance, banking and securities within 10 yeamsfthe date of Cape Verde's
Accession. See Cape Verdeport of The Working Party on The Accession oeCap
Verde: Addendum, Part Il - Schedule of Specific @dments in Services List of
Article I MFN ExemptionsWT/ACC/CPV/30/Add.2.

World Trade Organization3rade in Services, The Kingdom of Nepal, Schedule o
Specific Commitment§ATS/SC/139 (2004).

151 proclamation No 592/2008, Article 18.

150
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see into the compliance of these sectors with ttistlosure and transparency
obligations'>? Among many, the working regulation empowers the NBEee
that banks keep records and accounts following rnatenal financial
statements standart8,to have their assets valued by government approved
experts, to have their accounts audited by indegetnauditors appointed upon
approval of the NBE or the governmérit,and to report the state of their
financial activities and affairs to the NBE, themstomers and the general
public annually and as may be required by the NBte NIBE is also authorized
to lay down auditing standards,and impose an obligation on banking services
providers to provide their audited annual balaniceets and profit and loss
accounts in accessible places of businessesetinderstandably, all these
measures are not incompatible with the GATS sihey are meant to protect
the financial institutions, investors, consumers déime general public against
fraud.

c) Prudence and performance requirements

Article 18 of the Banking Proclamation empowers NBEset the minimum
amounts of capital and reserves that should betenaéd by banks and the
rules for their computatiot?/ The same Proclamation provides that “the
National Bank may prescribe different capital anseree requirements to be
maintained by different banks depending on thek profile.”*>® Accordingly,
the NBE has issued various directives aimed at gnogi prudence and
performance requirements. They include Directive Siob-50-11 on minimum
capital requirement for Banks, Licensing and Sup&ai of Banking Business,
Directive No. SBB/4/95 and SBB/37/2004 Reserve Requirenoen Legal
Reserves, Licensing and Supervision of Banking Busjn&irective No.
SBB/12/1996 Limitation on Investment of Banks, DireetiNo. SBB/39/2006

152 National Bank of Ethiopia Establishment (as amehézoclamation No. 591/2008.
Micro-Financing Business Proclamation No./@R69.

153 Banking Business Proclamation No. 592/2008, AetR3.

>*bid, Article 24.

135 Banking Business Proclamation No. 592/2008 Artkfie

1% Generally see Article 28 (titled Disclosure ofdnhation) of the Banking Business
Proclamation No. 592/2008. It provides the follogiil) Every bank shall, within a
time period to be determined by the National Bas@nd to the National Bank duly
signed financial statements and other reports ascpbed by it. (2) Every bank
shall: a) exhibit at every place of its businessluding its branches, in a
conspicuous place throughout the year, a copyefast audited balance sheet and
profit and loss account in respect of all of itergiions; b) cause such balance sheet
and profit and loss account, together with the sidkereto, to be published in a
newspaper of wide circulation.

157 proclamation No 592/2008, Article 18.

%8 |bid.
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Amendment for New Bank Licensing on Approval of Bi@s and CEOs, and
Directive Sbb-44-08 Liquidity Requirement (3rd reqgeent). The Banking
Business Proclamation separates the banking buss@&sn non-banking and
other commercial activities and the insurance lessias from non-insurance
activities!® It also requires banks to adhere to single borroliraits to
diversify their investments as the NBE prescrit§és.

Having seen the nature of the above legal instrasnemd prudential
supervision from the National Bank, one might wanadether GATS rules
will prohibit such kinds of government interventsom the financial sector. The
aforementioned regulations in Ethiopia are not mpatible with the GATS
since they have the purpose of protecting the mpreeleand stability of the
financial system againsbntagionand the GATS do not prescribe and impose
particular regulatory provisions on domestic regjates. It does not also put a
limit on the choice and preferences of how a menameid like to discipline its
banks or the functioning of the entire economy asglas the measures
employed are not discriminatory and thus act asguised trade barrief®*

On final note, if Ethiopia’s negotiators/regulatoase concerned about
whether a particular measure would be generallg@ated as prudential, there is
the option of listing that measure as a limitatiwhen making initial market
access and national treatment commitments, thexebigling the need to rely
on the prudential carve-out. This seems preferablesidering the different
positions of member states as to what sort of rmeadall under the prudential

159 proclamation No 592/2008, Art 22 (2), 50; Licemsiand Supervision Of Banking
Business, Directive No. SBB/12/1996; which intea arovides; 1, No bank shall
engage in insurance business but may hold up toiB0#% insurance company and
up to a total of 10% of the bank’s equity capitalsuch business. 2. Banks are
prohibited from engaging directly in non-bankingsimesses such as agriculture,
industry, and commerce. 3. A bank may hold sharesnon-banking business only
up to 20% of the company’s share capital and todédings in such business shall
not exceed10%.

180 proclamation No 591/2008, Art 15 (1) lit. a anyt @roclamation No. 592/2008, Atrt.
22 (1); Proclamation No 86/1994, Arts 14, 42 lit.aad f; Proclamation No
626/2009, Arts. 3 (1), 14 (2) lit. a and d and DBrectives National Bank of
Ethiopia,Licensing and Supervision of Banking Business Dire®No SBB/16/1996
on Amendment of Single Borrower Loan LirBiirective No SBB/8/1995 (1996);
National Bank of EthiopiaLicensing and Supervision of Banking Businesedive
No. SBB/29/2002 on Amendment of Single Borrower rodamit, 13 May 2002;
National Bank of EthiopiaLicensing and Supervision of Insurance Business
Directive No SIB/25/2004 on Investment of Insurance Funzi304).

181 Bart De Meester (2010Yhe Global Financial Crisis And Government Supsar
Banks: What Role For The GAT,Slournal of International Economic Law Vol. 13
No. 1, p 48.
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exception. For instance, some WTO members imposedilg and other
operating limits based on branch capital-equivajlergjuirements; Korea and
Turkey, for example, listed the measures as limomgt in their schedules of
commitments, which could be interpreted as an aeletgement that the
measures may not be generally accepted as pruddByiaontrast, there are
members that imposed the measures but did ndhésh as limitations in their
schedules; Chile for example, clearly believed thatmeasures are within the
scope of the prudential carve-dt.The EU practiceshows that branches (as
opposed to subsidiaries) of third-country finandiains are, in general, not
subject to harmonized EU prudential measures asidetich member state may
therefore impose its own measures for prudentighgaes?®® This shows that
members have different views towards what sort eésares are prudential and
thus need not be schedules based on the annexancitl services. Thus,
Ethiopia should not take any risk if a particularrasure (which is not
anticipated during accession) can possibly be ehgéd on prudential grounds;
and should thus have it scheduled.

Conclusion

This article began with a brief discussion on tkatral role of the negotiation

on financial services in Ethiopia’s accession lhdhe WTO. In doing so, the
article did not discuss the macroeconomic relevaaece market efficiency

emplacements of financial services liberalizatiaether within and outside

the WTO system. Rather the central inquiry in thitcke focused on whether
Ethiopia can maintain the existing status-quo aottl tback on any GATS

commitments in financial services so as to retaefteedom to pursue certain
domestic policy and regulatory objectives.

These concerns are legitimate mainly for two reasémimarily, financial
services play key roles in any economy, includirigi@pia, while at the same
time the risk of market failures in the servicestse is equally high. State
regulation in financial services is thus expediedtceding WTO member
countries such as Ethiopia make sure that the asteWTO instruments are
flexible enough to allow sufficient level of macommomic and regulatory
autonomy. The second reason relates to the recertdwide financial crisis
which clearly shows the potential vulnerabilities the highly liberalized,
deregulated and overwhelmingly intermingled finahsystems of the western
world. Important pressures have thus emerged pgstountries all over the
world to rethink and maintain the regulatory roletbe government in the
financial services market.

182 5ee Sydney J. Key (2003)pranote 64.
1% |bid.
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The discourse on the cause, nature and degreeeseé thisks and their
ultimate solutions is still underway. No one carsgbly know precisely where
and how the next global crisis will unfold or whateasures national
governments should take to protect their econofnegs a global contagion. In
this extremely fluid and unpredictable situation, i$ thus essential that
governments retain the necessary policy space.

With regard to Ethiopia’'s WTO accession package, e¢laluation of the
WTO framework and the GATS obligations in financsairvices demonstrates
that commitments under GATS need not compromise &h#ity of the
Ethiopian Government to pursue sound regulatoryraadroeconomic policies.
A review of the relevant obligations in this aridhows that states acceding to
thesystemwill still be left with considerable freedom to achiewacroeconomic
and regulatory policy objectives. After examininge tpossible commitment
scenarios which Ethiopia can possibly commit tis drgued that there exists no
definite reason why GATS commitments on financiatvies will have to
compromise Ethiopia’s ability to pursue sound raguly and macro-economic
policies. . =
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Some courts of Regional Economic Communities detid auman rights and
they base their decisions on the African CharterHuman and Peoples’
Rights. Other subregional courts have directlynalirectly considered human
rights matters. However, it is not clear whethee thases decided by
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SADC Southern African Development Community
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ECOWAS Economic Community of West African States
ICCPR International Covenant on Civil and Political Right

OP-CEDAW Optional Protocol to the Convention on the Elimioatof
Discrimination against Women

Introduction

African states have established Regional Economimr@anities (RECs) to
achieve increased trade and improved economic .}ifRECs serve as the
building blocks for the economic integration of i&&? While pursuing these
goals, they recognise the enhanced role of hungdmstinter alia, as a means
to their economic developmehtn the Algiers Declaration, African leaders
identified a political environment in which humaights are observed as a
precondition to economic growftiThey also recognised that conflict, one of the
obstacles to economic growth, may arise from tledatiopn of human rights.
For these reasons and others, RECs are involvednamughts matters.

Treaties establishing the RECs recognise the promatia protection of
human rights among their principles and differemgfans have been established
to achieve these objectiveSome of these organs contribute to human rights

! Frans Viljoen (2007)nternational Human Rights Law in Afrid@®xford: Oxford
University Press), p.495.

2 Art 88(1), Treaty Establishing the African Econerfiommunity, adopted in 1991 in
Abuja, Nigeria and entered into force in 1994.

% See Magdalena Seplilveda et. al. (20Bdjnan Rights Reference HandbdSan
Jose: University for Peace), p.403; Oliver ChrisfRruppel ‘Regional economic
communities and human rights in East and south&inaAin Anton Bosl & Joseph
Diescho (eds) (2009juman Rights in Africa: Legal Perspectives on tlirintection
and PromotionWindhoek: Macmillan Education), p. 279. Respecttfuman rights
immensely contributes to economic development.aieNneoma Nwogu (2007),
‘Regional integration as an instrument of humahtsgReconceptualizing ECOWAS,
Journal of Human Rights 345

* Declaration on the Political and Socio-economta&ion in Africa and the
Fundamental Changes Taking Place in the WorldAtgiers Declaration), OAU Doc
AHG/Decl.1(XXVI), para 10 - 11.

® Rachel Murray (2004Human Rights in Africa: from the OAU to the Afriddnion
(Cambridge: Cambridge university Press), p.126.

® See Consolidated Text of the Treaty of the Sonthéfrican Development
Community (as Amended), art 4(c); Treaty Estahtighthe East African Community,
art 6(d); Treaty of ECOWAS, art 4(g); COMESA Treadyt 6(e). These treaties were
reproduced in Solomon Ebobrah & Armand Tanoh (€@8)10), Compendium of
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through setting standards.Other organs of RECs such as subregional courts
can positively contribute to the protection of humaghts. Subregional courts
are organs of RECs vested with judicial powers. Softem have decided
human rights cases. Although it is advantageolsat@ as many institutions as
possible to enhance the promotion and protectiomuafian rights, overlapping
judicial powers of organs raise concerns such asptbssibility of divergent
conclusions on the same issues, duplication oftsffand inefficient allocation
and use of scarce resources, particularly wheereifit courts have jurisdiction
over the same ca8e.

In Yogogombaye v Senegdhe African Court on Human and Peoples’
Rights (African Court) was confronted with issued thad already been raised
before the ECOWAS Community Court of JusficBuch issues render the
discussion on admissibility of cases decided byegibnal courts before the
African Court relevant. Although such a case haend&een presented to the
African Commission on Human and Peoples’ Rights @&ini Commission), it is
important to discuss admissibility before it be@tise African Commission is
the main forum through which cases come to thecafriCourt. So far, few
countries have made declarations under Article 3#4fthe African Court
Protocol and individuals or NGOs can bring casethéoAfrican Court against
these states only. Cases against other states stwmlel to the African Court
through the African Commissidfi.

African Sub-Regional Human Rights Docume(fteetoria: Pretoria University Law
Press).

" The supreme organs of the RECs adopt instrumeatsitidress human rights issues.

8 See Viljoen (2007)supra note 1, p. 501; Abdul Rahaman Lamin ‘African sub-
regional human rights courts: the ECOWAS Courtusitite, the SADC Tribunal and
the EAC Court of Justice in comparative perspettineJohn Akokpari & Daniel
Shea Zimbler (eds) (2008ifrica’s Human Rights Architectur@Fanele: Auckland
Park), p.239; Kithure Kindiki (2006) ‘The African uthan Rights System:
Unnecessary Overlap or Useful SynergieEaist African Journal of Peace and
Human Rightd&/ol. 12, p. 332.

° Yogogombaye v Sened2D09) AHRLR 315 (ACtHPR 2009). The case was bhoug
to the African Court to obtain suspension of proliegs instituted by Senegal in order
to charge, try and sentence Mr Hissein Habré, fotdead of State of Chad who had
asylum in Senegal. The African Court declared thgecdnadmissible on the ground
that the applicant lacks standing. See diissein Habré v Republic of Senegal
General Role NdECW/CCJ/APP/07/08udgment NoECW/CCJ/JUD/06/10ruling
delivered on 18 November 2010. The same case veaglr before the ECOWAS
Court of Justice on 6 October 2008 and was de@detB November 2010.

10 SeeAfrican Commission on Human and Peoples’ RightsevGreat Socialist Libyan
People’'s Arab JamabhiriyaApplication No. 004/2011, ruling 2 September 20The
African Court rejected most cases on the ground ttea respondent state did not
make declaration under art 34(6) of the African €d&rotocol. See, for example,
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Regulating the admissibility of cases decided byregibnal courts would
alleviate problems such as duplication of effontdhe possibility of divergent
conclusions. The article addresses this issue un $ections. The first section
provides the background on subregional courts anelflyo discusses their
establishment and human rights mandate. SectiorodAdes an overview of
Article 56(7) of the African Charter on pending as®dtled matters in relation to
other international and regional human rights insgnts. Section 3 discusses
the reasons why cases decided by subregional cshoisid not be admitted
before the African Commission or the African Count lduman and Peoples’
Rights (the African Court).

1. Human Rights Mandate of Subregional Courts

Most treaties establishing Regional Economic CommesfRECS) that were
adopted or revised after the adoption of the Afric@harter recognise the
promotion and protection of human rights as oneheir principles:’ These
treaties have established judicial bodies thasotme extent, have been dealing
with human rights matters. The ECOWAS Community Cafirfustice is the
pioneer in upholding human rights because it hasarclhuman rights
jurisdiction. The East African Court of Justice @dhd SADC Tribunal have also
dealt with human rights matters.

1.1. ECOWAS Community Court of Justice

The Economic Community of West African States (ECOWMEs established
in 1975 with the objective of economic integratiénn July 1993, the member
states revised the Establishing Tregt¥ne reason for the revision seems to
have been the developments in the field of humgimsiin ECOWAS and the

Daniel Amare and Mulugeta Amare v Republic of Mdzgoe and Mozambique
Airlines, application No. 005/2011, Decision of 16 June 20MNhtional Convention
of Teachers Trade Union v The Republic of GabApplication No 012/2011,
decision 15 December 201elta International Investments S.A., Mr and MIGA..
De Lange v The Republic of South Afriédgplication No 002/2012, decision 30
March 2012; Emmanuel Joseph Uko and Others v The RepublioathSAfricg
Application No 004/2012;Amir Adam Timan v The Republic of Sudapplication
No 005/2012, decision 30 March 201Baghdadi Ali Mahmoudi v. The Republic of
Tunisia Application No 007/2012, decision 26 June 2012.

1 sypranote 6.

12 50lomon Ebobrah (2007), ‘A Rights-Protection Gailtenor A Waiting Volcanic
Eruption? Competence of, and Access to, the Hunigimt$&RJurisdiction of the
ECOWAS Community Court of JusticeAfrican Human Rights Law JournaD9,

Vol. 7, p. 309.

13 bid, p. 310.
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continent* The revised ECOWAS Treaty re-established the ECOWAS
Community Court of Justice together with seven otlmegans of the
Community*>

The Protocol on the ECOWAS Court did not confer humgimts jurisdiction
on the Court® The Court acquired jurisdiction on human right2005 by a
Supplementary Protocol amending the establishingoPol of 1991 The
human rights jurisdiction of the ECOWAS Court is ffmver to hear cases for
violations of ‘the so-called Community rights endan@en ECOWAS citizens’
and the power of the Court to receive cases onatwis of the African
Charter'® The former is similar with the inter-state comptainechanism of the
African Charter as ‘the ECOWAS Commission acquiregs€do bring human
rights case against a member state where the faitggo perform its human
rights obligations under the ECOWAS legal regirie.’

The ECOWAS Court of Justice's jurisdiction on humights is largely due
to the recognition that human rights and accegastice in the sub-region are
fundamental values of the ECOWAS Community enshrimedrticles 4(g),
56(2) and 63(2) of the 1993 Revised ECOWAS Treaty Articles 9(4) and
10(d) of the 2005 supplementary prototolindividuals can also bring
complaints that allege violation of the African Clearand other human rights
instruments before the ECOWAS CotiriThe following examples illustrate this
point.

* The Preamble to the Treaty of ECOWAS, adopted hey tleads of State and
Government of the Member States of ECOWAS in Catioan 24 July 1993. The
preamble refers to African Charter on Human andpkso Rights and the 1991
Declaration on Political Principles of the Econon@ommunity of West African
States.

15 Art 6(1)(e) & art 15, the Treaty of ECOWAS. Se@Anjo ‘The ECOWAS Court and
the politics of access to justice in West Afri¢a007) 32Africa Development3.

'8 protocol A/P/1/7/91 on the Community Court of izesadopted on 6 July 1991 in
Lagos, Nigeria and entered into force on 5 Noveni986.

" Supplementary Protocol A/SP1/01/05 to ProtocotrenCommunity Court of Justice
(1991) adopted in 2005 which provisionally came ifdrce upon signature in 2005,
reproduced in Ebobrah & Tanodypranote 6, p. 199.

8 Enyinna S. Nwauche ‘Regional economic communiéird human rights in West
Africa and the African Arabic countries’ in AntonoBl & Joseph Diescho (eds)
(2009)Human rights in Africa: Legal perspectives on thgiotection and promotion
332.

!9 Epobrahsupranote 12, p. 314.

2 Muhammed Tawfik Ladan (2009ntroduction to ECOWAS Community Law and
Practice: Integration, Migration, Human Rights, Ass to Justice, Peace and
Security(Zaria: The Ahamdu Bello University Press), p. Z&9-

2 See Nwauchesupranote 18, p. 332; Ebobralsypranote 12, p. 314.
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In Manneh v The Gambighe Court considered a case submitted against The
Gambia by legal counsels of Chief Ebrimah ManneBGaebian journalist who
was arrested without warrant by two officials ofe tiNational Intelligence
Agency of The Gambi& The officials did not give any reason for hisestr
The plaintiff had been detaineacommunicadoHe had been detained for more
than a year without any criminal charge. The colsn®ee the plaintiff submitted
that the defendant violated Articles 4, 5, 6 andf The African Charter. They
requested the Court to order the defendant to el plaintiff and pay him
five million US dollars in damages. Although thdfetedant refused to make an
appearance, the Court heard witnesses and foundthieles 2, 6 and 7(1) of
the African Charter were violatéd. The Court also ordered the defendant to
pay US$ 100,000 to the plaintiff as damatfes.

In Koraou v Nigerthe Court considered a case of Hadijatou Mani Kiorao
Nigerien woman who was sold at the age of 12 t® gehrs-old man as “the
fifth wife” called sadakafor the sum of 240,000 CFA FrarcsThe sale was
conducted according twahiya practice which was prevalent in Niger and
consisted ofacquiring a young girl, generally under the comlis of servitude,
for her to serve both as domestic servant and dnec”® “The sadaka
generallycarries out the domestic chores and caters fofntlaster” who can
engage her in sexual relations at any tfriehe plaintiff had served her master
for nine years and obtained a certificate of enaatmn from him in 20052

However, the ‘master’ refused to let the plainfiéfe even after she obtained
certificate of emancipatioff. She escaped from her master and brought a case
against him which led to a judgment that she hacenéeen married to her
master® While her civil case was being considered by dpfelcourts, the
plaintiff was prosecuted for bigamy upon the coriml@f the mastef* The
plaintiff, her brother and her husband were seménd¢o six months
imprisonment and a fine, and they were incarceratel they were released on
appeaf?

?2Manneh v The Gambi@008) AHRLR 171 (ECOWAS 2008), para 5.
% |bid, para 41.

4 |bid, para 44

%5 Koraou v Niger(2008) AHRLR 182 (ECOWAS 2008), para 8.
% |bid, para 9.

%7 |bid, para 10.

28 |bid, para 13.

#bid, para 14.

% |bid, para 15-16.

%1 |bid, para 21.

3 bid, para 22-23.
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Meanwhile, the plaintiff sued the Republic of Nigezfore the ECOWAS
Court of Justice for violation of Articles 1, 2, 8, 6, and 18(3) of the African
Charter®® Upon request of the plaintiff, the Court transfdriés session to
Niamey for hearing? Having regard to the Universal Declaration of Hama
Rights, the Convention on the Elimination of All Fanof Discrimination
against Women, the Convention relating to Slavdrg, Gonvention relating to
the Abolition of Slavery, Slave Trade and Instibas and Practices Similar to
Slavery, and the African Charter on Human and Psbplghts, the ECOWAS
Court of Justice declared that the plaintiff wascim of slavery and awarded
her CFA 10,000,008 The Court blamed the defendant for inaction of its
administrative and judicial authoritié.

In Registered Trustees of the Socio-Economic Righté&\c&ountability
Project (SERAP) v Nigeriathe ECOWAS Court of Justice dealt with
admissibility of a case brought against the Fed&apublic of Nigeria by
human rights non-governmental organisation registamder the laws of the
defendant. The plaintiff alleged that Nigeria vield Articles 1, 2, 17, 21 and 22
of the African Chartef’ The ruling of the ECOWAS Court of Justice regarding
jurisdiction was the following:

This court clearly has subject matter jurisdictiover human rights
violations in so far as these are recognized byAfiean Charter on
Human and Peoples’ Rights, which is adopted by krt#(g) of the
Revised Treaty of ECOWAS. As the plaintiff's claim psemised on
Articles 1, 2, 17, 21 and 22 of the African Charter Human and
Peoples’ Rights, the Court does have subject mattesdjction of the
suit filed by the plaintiff®

After asserting its jurisdiction over the case, @murt held that “[i]t is trite law
that this court is empowered to apply the provisiof the African Charter on
Human and Peoples’ Rights and Article 17 thereofrautees the right to
education. It is well established that the rightargnteed by the African Charter
on Human and Peoples’ Rights are justiciable befiie court”® The
ECOWAS Court of Justice has been acclaimed as thieirilernational judicial

% |bid, para 28.

% |bid, para 31-34.

% |bid,para 96.

*® |bid.

%" Registered Trustees of the Socio-Economic Rigsdbuntability Project (SERAP)
v Nigeria(2009) AHRLR 331 (ECOWAS 2009).

% |bid, para 13.

% bid, para 19.
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body to uphold justiciability of socio-economichiig because of its holding that
the right to basic education is justiciable befio/8

1.2. East African Court of Justice

Cooperation among Kenya, Tanzania and Uganda dabéstd the colonial era.
In 1917, Kenya and Uganda formed Customs Union, &adzania (then
Tanganyika) joined in 192 The Customs Union was followed by the East
African High Commission (1948-1961) and the Easticain Common Services
Organisation (1961-1967j. In 1967, the East African Community was
established and took over the assets and liabildfehe East African Common
Service Organisatioff. The East African Community lasted for ten years and
became defunct in 1977 for various reas8riEhe businesspersons in Kenya put
pressure on the government to withdf@wDifferences in economic policies
and political approaches” were considered as reagon the failuré® The
present East African Community (EAC) was re-laundhet®99?’ The areas of
co-operation among members of EAC include politicacial and cultural
fields, research and technology, defence, secudtyd legal and judicial
affairs®® To achieve these objectives, the EAC Treaty sett$umadamental and
opera‘tligonal principles that include the promotiomd gprotection of human
rights:

The East African Court of Justice (EACJ) is one ltg seven organs that
were established by EAC Treafjit exercises the judicial function of the EAC
through its first instance and appellate divisiohishe EAC Treaty vests human

0 Frans Viljoen ‘The African Regional Human Rights&m’ in Catarina Krause &
Martin Scheinin (2012)nternational Protection of Human Rights: A TexbRo
(Turku: Institute for Human Rights, Abo Akademi Meisity), p. 555.

*I History of the EAC: From Cooperation to Communityailable at

42 <http://www.eac.int/index.php?option=com_content&wviarticle&id=44&Itemid=54>
Ibid.

3 Viljoen, supranote 1, p. 490.

“* Ibid.

*® |bid

*® Ibid

*" Art 2(1) of Treaty Establishing East African Conmity, signed on 30 November
1999, came into force 7 July 2000, and amendediddetember 2006 and 20
August 2007. The EAC Treaty was concluded amongyehanzania and Uganda.
Rwanda and Burundi acceded to the Treaty on 18 200&. See also Viljoensupra
note 1, p490; Ruppel supranote 3, p. 301.

8 Art 5(1), EAC Treaty.

9 Art 6(d) & 7(2), EAC Treaty.

0 Art 9(1), EAC Treaty.

*LArt 9(1)(e) & 23(2), EAC Treaty.
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rights jurisdiction in the EACJ, but postpones itgexation until a future
protocol authorises the commencement of the huigtsrjurisdictior?

In Katabazi v Secretary-General of the East African Camity, the Court
was seized with a case in which Ugandan securitgop@el interfered with
preparation of bail documents by surrounding Ugandizggh Court and re-
arresting persons who were released on°bdihe arrested persons were taken
before a military General Court Martial which remaddthem in custody’
Although the Ugandan Constitutional Court ruled ttieg interference of the
security personnel with the High Court was uncoustibal, the arrested
persons were not releas@dThe plaintiffs mainly invoked the violation of the
EAC Treaty. The Court held that “jurisdiction withspect to human rights
requires a determination of the Council and a camiuof a Protocol to that
effect.”® Since both of those steps did not take placeCinart held that “this
Court may not adjudicate on disputes concerningatimh of human rightper
se”®” However, the Court has shown some judicial activi$ih held that ‘the
intervention by the armed security agents of Ugandarevent the execution of
a lawful court order violated the principle of thae of law.?® Actually, the
EACJ upheld the right to liberty and claimed jureddtin in human rights cases
by framing its decisions in terms of treaty viobes.

In East African Law Society v Attorney-General of Kertha applicant
challenged the procedure of amending the EAC Treatthe ground that it did
not consult the peopf8. Triggered by earlier decisions of the Court, the
amendment modified the Court’s structure by intradg@n appellate division.
The impact of the amendment was negative as ibwaa the jurisdiction of the
Court and provided a time limit within which refeoes by natural and judicial
persons may be instituted before the Court. The Cloeid that ‘the lack of
people’s participation in the impugned amendmemicgss was inconsistent
with the spirit and intendment of the TreatyIn essence, the Court upheld the

2 Art 27 (2), EAC Treaty.

%3 Katabazi and Others v Secretary-General of the Béstan Community and
Another(2007) AHRLR 119 (EAC 2007), para 2.

**|bid, para 3.

*5 |bid,para 4.

*% |bid,para 34.

> Ibid.

*8 Solomon T Ebobrah (2009), ‘Human rights developniesub-regional courts in
Africa in 2008 African Human Rights Law Journslol. 9, p. 315.

%9 Katabazicase supranote 53, para 54.

% East African Law Society and Others v Attorney-Gainef Kenya and Others,
Reference 3 of 2007 at 11.

®bid, p. 42.
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right to participation of the people which is guassed under Article 13 of the
African Charter although it did not refer to thedat

The protocol that would trigger the human rightasgiction of the EACJ
was drafted in 2007 by the EAC Secretafidtlowever, it has not come into
force yet. Recent developments in the region shavgressure was exerted on
the EAC to expand the jurisdiction of the EACJ toardvuman rights casés.

1.3. The SADC Tribunal

TheSouthermfricaDevelopmenCo-ordination Conference, a loose association
of states, was created in 1980 in Lusaka, Zaffbithe Conference was
transformed into the Southern African Developmentm@unity (SADC) in
1992 in Windhoek, Namibi& The state parties to the Treaty establishing
SADC were aware of the need to observe human righitsvolve their people

in regional integratiof® The Treaty requires SADC and its Member States to
act in accordance with ‘human rights, democracy #rerule of law®’ It
establishes the SADC Tribunal along with seven ditsitutions®®

The SADC Tribunal is vested with the judicial poveéthe Community”? It
was established to interpret the provisions of B®&DC Treaty and its
subsidiary instrument$? with both contentious and advisory jurisdictf@he
SADC Treaty and the Protocol on Tribunal and the RolleProcedure thereof

%2 Solomon T Ebobrah (2010), ‘Human rights developménAfrican sub-regional
economic communities during 200&frican Human Rights Law JournaWol. 10,
p. 240.

% |bid.

%4 Munetsi Madakufamba (2007), ‘SADC in the twentgficentury’ Open Space: a
digest of Open Society Initiative for Southern @&frol. 2 p. 90. See also Viljoen
supranote 1, p492.

% Mbugua Mureithi ‘The Impact of regional courtsAfrica in fostering regional
integration and the development of internationah&n rights jurisprudence’ in
George Mukundi Wachira (ed.) (2007udiciary Watch Report: Regional and Sub-
regional Platforms for Vindicating Human RightsAirica (Nirobi: Kenyan Section
of International Commission of Jurists), p. 84; Mdfambasupranote 64, p. 91.

% SADC Treaty , preamble.

" SADC Treaty, Art 4 (c).

8 SADC Treaty, Art 9 (1).

%9 SADC Treaty, Art 9.

OSADC Treaty, Art 16(1); Art 14, Protocol on Tritalrand the Rules of Procedure
thereof.

"L SADC Treaty, Art 16(1) & (4).
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do not provide that the Tribunal has jurisdictiam specific dispute& nor do
they exclude from the jurisdiction of the Triburady dispute under any field of
law.”®

To ascertain the Tribunal’'s jurisdiction over aevdispute, one needs to
examine whether SADC has legal instruments that rgovee area of the
dispute, because the Tribunal has jurisdiction amstruments applicable in
SADC."™ The Tribunal has jurisdiction over human rightsdigse SADC has
human rights instruments that include the Chartdfusfdamental Social Rights
and the Protocol on Gender and Development. Thieumal itself confirmed
that it has jurisdiction on human rights Mike Campbell (Pvt) Limited v
Zimbabwe'°

In the Campbellcase, the SADC Tribunal entertained a case in wtiieh
government of Zimbabwe compulsorily acquired adtizal land on the basis
of constitutional amendment that vests ownershipagfuired land in the State
of Zimbabwe and sets aside the jurisdiction of toto question the legality of
such compulsory acquisition. The agricultural landse mainly acquired from
white owners who, for reasons attributable to cialohistory, happened to own
large tracts of land suitable for agriculture. Tdmplicants submitted that the
enactment and implementation of the constituticem@endment violated the
SADC Treaty. They also alleged that they were demieckss to justice and
compensation for their land as well as equal treatmThe respondent state
challenged the jurisdiction of the Tribunal ovee tmatters. In confirming its
jurisdiction, the Tribunal relied on Article 21(he Protocol on Tribunal and
Rules of Procedure Thereof) which requires referetucétreaties, general
principles and rules of public international lawdaany rules and principles of
the law of States.” The Tribunal held that it ‘Hassdiction in respect of any
dispute concerning human rights, democracy andulleeof law."®

According to some commentators, the SADC Tribuna bempetence to
interpret even non-SADC instrumenfsThe subject-matter jurisdiction of the

2 See generally the SADC Treaty; The Protocol obuiiral and the Rules of Procedure
Thereof, adopted on 7 August 2000 in Windhoek, Manby the SADC Heads of
State and Government and entered into force onuyugt 2001, reproduced in
Ebobrah & Tanohsupranote 6, p. 375.

3 Compare art 27 (2), EAC Treaty where the Treafyf@s human right jurisdiction on
the court and suspends it.

" See Atrticle 16 of SADC Treaty and Article 14 oétRrotocol on Tribunal and the
Rules of Procedure Thereof.

> Mike Campbell (Pvt) Limited and Others v Zimbakf2@08) AHRLR 199 (SADC
2008).

®|bid, para 32.

" Mmatsie Mooki ‘African regional courts and theite in the promotion and
protection of human rights: The Southern Africarv€lepment Community
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SADC Tribunal ‘clearly covers human rights issuesjuding the interpretation
and application of the African Chartéf.The Tribunal seems to have concurred
with this view in theCampbellcase. It “first referred to Article 21(b) which, in
addition to enjoining the Tribunal to develop itsvro jurisprudence, also
instructs the Tribunal to do so ‘having regard fplacable treaties, general
principles and rules of public international lawhich are sources of law for the
Tribunal”.”® In this holding, the Tribunal made it clear thatsources of law are
not limited to SADC instruments. Rather, the Tribuséuated itself in a
position similar to the African Court on Human arebples’ Right$° Thus, the
African Charter and other treaties are sourcesvofda the SADC Tribunal.

Campbell and other cases brought against Zimbabwe seemat@ h
boomeranged on the very existence of the SADC TabuBecause of the
Tribunal’s holding in that case, Zimbabwe questiige legality of the SADC
Tribunal® As a result, the SADC Summit first refused to Viéicancies on the
Tribunal and subsequently suspended the Triburthlea2010 SADC Summft
Although the Summit has the power to amend SADC tyrehe procedure it
followed in suspending the Tribunal walsra vires®

Tribunal’ in George Mukundi Wachira (ed) (2003)diciary Watch Report:

Regional and Sub-regional Platforms for Vindicatiigman Rights in Africa

(Nirobi: Kenyan Section of International Commissifnjurists), p. 39. Mooki
concluded that the use of treaties which promatespaotects human rights by the
SADC Tribunal is inevitable. Chidi Anselm Odinkaomplementarity,

Competition or Contradiction: The Relationship bedw the African Court on Human
and Peoples’ Rights and Regional Economic Coursast and Southern Africa’
(Unpublished) (Presentation to Conference of BadtSouthern African States on the
Protocol Establishing the African Court on Humad &goples’ Rights, Gaborone,
Botswana, 9-10 December 2003) at
<http://www.africancourtcoalition.org/images/does#arch-
papers/chidioncomplementarity.pdf> (accessed oNd&mber 2011).

8 Odinkalu, lbid, p. 9.

9 Campbellcase supranote 75, para 31.

8 Compare Art 7, Protocol to the African Charteruman and People's Rights on the
establishment of an African Court on Human and BepRights, adopted in Addis
Ababa, Ethiopia, on 10 June 1998, OAU DOC. OAU/LEEP/AFCHPR/PROT
(1. Art 7 empowers the African Court to applyetiprovisions of the African Charter
and any other relevant human rights instrumenifieditoy the States concerned.

8 viljoen (2012),supranote 40, p. 556.

8 bid; Solomon T Ebobrah (2012), ‘Human rights developtsén African sub-
regional economic communities during 2011'Afzican Journal of Human Rights
Law 223, Vol. 12, p. 225.

8 SADC Tribunal Dissolved by Unanimous Decision3ADC Leaders’, Speech by
Ariranga G. Pillay, Former President of SADC Tribyravailable at
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On 17 August 2012, the SADC Summit disbanded thieuhal and directed
SADC Ministers of Justice and Attorneys-Generalsdgotiate a new protocol
in order to reconstitute the Tribunal with a fresandaté* The mandate of a
new tribunal will be ‘confined to interpretation dhe SADC Treaty and
Protocols relating to disputes between Member State

Civil society organisations are campaigning agaih& decision of the
SADC Summit that disbanded the Tribunal. Part oir tb@mpaigning activities
includes resorting to continental human rights bedthe African Commission
and the African Court. The African Commission hasepted the admissibility
of a communication about the decision of the SAD&dé&rs to suspend the
Tribunal®® The communication has been submitted on behaHimbabwean
farmers, and all 15 SADC leaders have been citedsgondent?’ Pan African
Lawyers Union and Southern Africa Litigation Cenlx@ve requested advisory
opinion from the African Court on the legality of spending the SADC
Tribunal®®

2. Admissibility of Pending or Decided Cases in Gemal

Some international human rights bodies do not ada$es that are pending
before other international judicial or quasi-judicorgans. International human
rights instruments treat such cases as simultahealusplicating procedures

(pendente lite Other human rights bodies do not admit caseshidnee already

been decided or settled, and there are bodiesithabt admit both pending and
decided cases.

The first category of international human rightsdies prohibits only
simultaneouslyluplicatingproceduresTheymayadmitcase®r communications
that have already been decided under another puozedf international
investigation or settlement. An example of thisetyyd human rights body is the

<http://www.osisa.org/sites/default/files/articiEgs/Speech%20by%20former%20Pr
esident%200f%20SADC%20Tribunal.pdfaccessed on 6 February 2013).

8 7Zvamaida Murwira ‘Southern Africa: Regional Leasi®ermanently Disband SADC
Tribunal’ 21 August 2012\l Africa, <available at
<http://allafrica.com/stories/201208210893.html>.

8 ‘Southern African Development Community: SADC Trital’, available at
<http://www.sadc.int/about-sadc/sadc-institutiomisiin/>

8 Richard Lee ‘African Commission to hear SADC Trialicase’ 22 November 2012,
available at <http://www.osisa.org/law/regionaliedn-commission-hear-sadc-
tribunal-case>

* Ibid.

8 Richard Lee ‘African Court asked to rule on SADfbtinal’ 22 November 2012,
available at <http://www.osisa.org/law/regionali@n-court-asked-rule-sadc-
tribunal>.
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United Nations Human Rights Committ€eUnder Article 5(2)(a) of the
Optional Protocol to the International Covenant omilGind Political Rights,

the Human Rights Committee does not consider an igheal communication

unless it has ascertained that ‘the same matteotisbeing examined under
another procedure of international investigatiosettiement®

In Fanali v Italy,the Human Rights Committee entertained a commuaicati
alleging violation of the right to appeal contrapyArticle 14(5) of the ICCPR:
The author of the communication along with othefeddants was tried and
sentenced before the Constitutional Court of Italg ¢b-defendants submitted
complaints to the European Commission of Human Righiige the author did
not. Since the respondent State made reservatiderArticle 5(2)(a) of the
Optional Protocol, it argued that the communicatwas inadmissible as the
same matter was being examined before the Europeammission of Human
Rights. The Human Rights Committee rejected the respuis argument and
defined ‘the same matter’ as ‘including the samantlconcerning the same
individual, submitted by him or someone else whe i@ standing to act on his
behalf before the other international bodj/Although it did not find violation,
the Committee found the communication admissible.

In O.F. v Norway the Human Rights Committee was seized with a
communication against Norway for violation of Atécl4 of the International
Covenant on Civil and Political Rights (ICCPR)Although the case was
submitted to the European Commission of Human Rightsas rejected since
it was not submitted within six months from the @irof exhaustion of local
remedies. While considering admissibility of th@msmunication, the Human
Rights Committee accepted Norway’s argument thatickrt5(2)(a) [of the
Optional Protocol] prevents simultaneous dupligatprocedures.” Since the
European Commission of Human Rights did not exantieecommunication,

8 Other example include the Inter-American Commissio Human Rights under art
46(1)(c) of the American Convention on Human Rightiopted by the Inter-
American Specialised Conference on Human Righta2oof November 1969 at San
José, entered into force on 18 July 1978.

% Art 5(2)(a) of Optional Protocol to the Internatid Covenant on Civil and Political
Rights, adopted by General Assembly resolution 2200X1) of 16 December 1966,
entered into force on 23 March 1976.

1 Communication No. 75/1986anali v Italyadopted on 31 March 1983 at eighteenth
session of Human Rights Committedniternational Covenant on Civil and Political
Rights: Selected Decisions of the Human Rights Gtiesnunder the Optional
Protocol CCPR/C/OP/2 Vol 2 para 7.2, p. 100.

9bid, para 7.2 at 100.

3 Communication No. 158/1988). F. v NorwayHuman Rights Committee) (twenty-
third session) 26 October 1984 CCPR/C/OP/2.
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the Human Rights Committee did not reject it on threugds of prior
examination. Rather, the Committee’s finding of in&hibility was based on
the author’s failure to substantiate his or her cmmication.

Through reservation, some countries exclude the &fuRights Committee
from examining communications in which ‘the samettarahas already been
examined under other procedures of internationadstigation or settlemertt”
Where such reservation exists, the Human Rights dteendoes not admit
communications pending before or decided by otigrmational tribunals.
Such reservation ‘sets forth the principlermin bis in idem® This principle
bars blaming a state twice for the same violation.

Among African countries, only Uganda made similesarvation under the
ICCPR?® The reservation precludes the Human Rights Commiftem
reviewing cases against Uganda that have alreaely Becided by subregional
and regional judicial or quasi-judicial bodies swashthe East African Court of
Justice, African Commission, the African Court or #higican Committee of
Experts on the Rights and Welfare of the Child.

The second category of human rights bodies doesdhmit a case that has
already been decided although they admit a cadeigh@ending before other
international bodies. Unlike the first categorymsltaneously duplicating
procedures are allowed under this category. Theargdge of such a
requirement is to avoid the ‘unsettling possibilifiydivergent “conclusions” to
a particular matter before different bodiés.’

% These countries Austria, Croatia, Denmark, FraBegmany, Iceland, Ireland, Italy,
Luxembourg, Malta, Norway, Poland, Romania, RusSiayenia, Spain, Sweden ,
Turkey, Uganda, El Salvador, Moldova, and Sri Larfidzey are mostly European
countries. See Reservation under the Optional Bobto ICCPR, available at
<http://treaties.un.org/Pages/ViewDetails.aspx7BREATY &mtdsg_no=IV-
5&chapter=4&lang=en#2Some > (accessed on 11 FebR(4:3).

% 0.F. vNorway,

% Frans Viljoen ‘Communications under the Africana@er: Procedure and
Admissibility’ in Malcolm Evans & Rachel Murray (eJ1(2008),The African Charter
on Human and Peoples’ Rights: the System in Pradi886—200§Cambridge:
Cambridge University press), 127. The reservation provides that ‘Uganda daés
accept the competence of the Human Rights Commdteensider a communication
under the provisions of article 5 paragraph 2 feomndividual if the matter in
guestion has already been considered under anmibezdure of international
investigation or settlement.” See
<http://treaties.un.org/Pages/ViewDetails.aspx7BREATY &mtdsg_no=IV-
5&chapter=4&lang=en#EndDec> (accessed on 7 Feb2Gi$).

bid, p.126.
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The African Commission and the African Court belongthis category®
Article 56(7) of the African Charter precludes thé&idan Commission from
dealing with ‘cases which have been settled.” Havethe decisions of the
African Commission do not seem consistent on thesids For example, the
African Commission, contrary to Article 56(7) of tiAdrican Charter, declared
a communication inadmissible on the ground th&tat already been referred
for consideration to the Human Rights CommitteeMpaka-Nsusu v Zair&.
Although it does not come out from the recordshef tase, it may be surmised
that the African Commission had learned referencéhefcase to the Human
Rights Committee from submissions of the respondete.s

In another communication, the African Commissionceexed to consider a
communication that had already been submitted éoWorking Group of the
United Nations Sub-Commission on the Prevention adciimination and
Protection of Minorities inNjoku v Egypt® The respondent challenged
admissibility of the communication under Article(3pof the Charter. Rejecting
the argument of the respondent, the Commissionthatd

[Article 56(7)] talks about ‘cases which have bsettled . . .’ It is therefore

of the view that the decision of the United Nati@g-Commission not to

take any action and therefore not to pronounce hen dommunication

submitted by the complainant does not boil dowratdecision on the

merits of the case and does not in any way indittetethe matter has been
settled as envisaged under Article 56(7) of thacafr Charter on Human
and Peoples’ Rights. The Commission therefore rgjettte arguments of

the defendant.

The African Court decides on ‘the admissibility @fses taking into account the
provisions of Article 56 of the Charté®* By referring to Article 56 of the

% See art 6(2) of the Protocol to the African Chaote Human and Peoples’ Rights on
the Establishment of an African Court on Human Badples’ Rights. This provision
refers to art 56 of the African Charter. Other eglminclude art 35 of European
Convention for the Protection of Human Rights anddamental Freedonas
amended by Protocol No. 11, signed by the MembieitseoCouncil of Europe on 4
November 1950 at Rome, entered into force on 3ehapar 1953.

% Mpaka-Nsusu v Zairé2000) AHRLR 71 (ACHPR 1994), para 3-4.

199 Njoku v Egyp{2000) AHRLR 83 (ACHPR 1997), para 56. The Comiuisslid not
consider the matter settled as the Working Group®tUnited Nations Sub-
Commission on the Prevention of Discrimination &ndtection of Minorities did not
decide on the merit of the decision.

191 protocol on the African Court, Art 6(2). It shoudd noted that the wording of Art
6(2) of the Protocol gives more lee ways to theoafnt Court. The Court need not
strictly apply the provision of art 56(7). But tAé&rican Commission has no such lee
ways. See Viljoen (20073upranote 1, p448.
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African Charter, the establishing Protocol places Affrican Court in a similar
position as the African Commission regarding adrhibsi of pending or
decided cases and that position was confirmed Ia Bd(7) of the Rules of the
African Court:%2

The third category of human rights bodies does atbhit cases that are
pending before or have already been decided by otifseinals. For example,
the Optional Protocol to the Convention on the Hiiation of Discrimination
against Women (OP-CEDAW) precludes the CommitteehenBlimination of
Discrimination against Women from examining a comiuoation in which ‘the
same matter has already been examined by the Caendatt has been or is
being examined under another procedure of intenali investigation or
settlement® Thus, OP-CEDAW and other similar human rights insients
prohibit pendente liteand establish the principle pén bis in ident®

3. Reasons for the Inadmissibility of Cases Deciddxy
Subregional Courts

3.1. Threat of Massive Backlog and Wise Use of Regaes

Human rights treaty bodies consider communicatamsases that comply with
admissibility requirements. The requirements seasescreening mechanisms
between national and international institutions among international

institutions:®® There is an apprehension that the absence of soening

192 African Court on Human and Peoples’ Rights, ReleSourt, adopted and entered

into force on 2 June 2010, rule 40(7).

193 Optional Protocol to the Convention on the Elintiii of Discrimination Against
Women, adopted by UN General Assembly in resolutitg®d/4 on 6 October 1999
at New York and entered into force on 22 DecembBép2

194 Other examples include Art 3(2)(c) of Optional ®mwl to the International
Covenant on Economic, Social and Cultural Rightspéetd on 10 December 2008
by the General Assembly resolution A/RES/63/117t B0(2)(e) International
Convention for the Protection of All Persons fromfi@&ced Disappearance, adopted
by General Assembly resolution 61/177 of 20 Decenfi#6; Art 2(c) of the
Optional Protocol to the Convention on the RightsPersons with Disabilities
adopted by General Assembly resolution 61/106 db&8ember 2006; Art 22(5)(a)
of Convention Against Torture and Other Cruel, Imiamn or Degrading Treatment
or Punishmentadopted by the UN General Assembly in resolutiom@%f 10
December 1984 at New York, entered into force od@te 1987; Art 77(3)(a) of
International Convention on the Protection of thghs of All Migrant Workers and
Members of Their Families, adopted by General Asdgmesolution 45/158 of 18
December 1990, entered into force on 1 July 2003.

195 Some admissibility requirements (eg exhaustiolvcdl remedies) serve as filtering
mechanisms between national and international nmézing. See Viljoen (2008),
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mechanisms overburdens international institutioits eases Article 56(7) of
the African Charter serves as a screening mechabestween the African
Commission or the African Court and other internalomstitutions. It is
submitted that Article 56(7) of the African Chartean serve the purpose of
reducing the number of cases that come to the &fri€ommission and the
African Court.

Both the African Commission and the Court do not haw@icient time and
resources to deal with a massive number of casesAfrican Commission is a
part-time body®’ It carries out its mandate in ordinary and exuatary
session$? The ordinary sessions of the Commission are heldast twice a
year and they last for about two weeks unless tineafa Commission decides
to reduce or extend the duratifi The Chairperson of the African Commission
may convene extraordinary sessions when requestetheb majority of the
commissioners or by the Chairperson of the Africaiod Commissior*°

As a part-time body, the African Commission does mote sufficient time
to carry out its functions. A perusal of its adivireports reveals that the
Commission keeps postponing a large number of coruations from one
session to another. For example, on it§ @dinary Session held from 13 to 27
May 2009, the Commission deferred to the next sesgid out of 80
communications tabled for the Commission, among rethewing to time
constraints On its 48' Ordinary Session held from 11 to 25 November 2009,
it deferred 62 communications for similar reastiglthough the Commission
managed to hold the™7Extraordinary Session from 5 to 12 October 2009
between ordinary sessions, the backlog reduced lmnkyine communications.

supranote 96, p. 88. The admissibility requirement gn@bmmunication must have
not been settled by another procedure of internatitnvestigation or settlement
serves as screening mechanisms between interrdtistitutions.

1% ysjljoen (2008),Ibid, p. 88.

97vsiljoen (2007),supranote 1, p. 315.

198 Rules of Procedure of the African Commission omidn and Peoples’ Rights,
approved by the African Commission on Human andgfsbRights during its 47th
ordinary session held in Banjul, The Gambia fronmyNa to 26, 2010, Rule 25.

199 bid, Rule 26.

10 1pid, Rule 27(2).

111 26th Activity Report of the African Commission bluman and Peoples’ Rights
(ACHPR) submitted in Accordance With Article 54thé African Charter on
Human and Peoples’ Rights, submitted to Africanddritxecutive Council,
Fifteenth Ordinary Session, 24 - 30 June 2009 Siibya , EX.CL/529(XV), para
141.

1227th Activity Report of the African Commission bluman and Peoples’ Rights
(ACHPR) submitted in Accordance with Article 54tbé African Charter on
Human and Peoples’ Rights, para 209.
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For similar reasons, 74 communications were dedeireits 47" Ordinary
Session held from 12 to 26 May 2010, and other @dhrounications were
deferred in the 480rdinary Session held from 10 to 24 November 2810.

Lack of human and financial resources has undeinihe capacity of the
African Commission to resolve its mounting backlddne Commission has
consistently been complaining about lack of supptaff at its secretariat. On
its 47" Ordinary Session, for instance, the Executive &acy reported that
‘high staff turnover, combined with the [Commissisinthronic understaffing,
are some of the factors that lie at the heart efdhallenges confronting the
[Commission] in its processing and consideration cofnmunications™*
Although the Executive Secretary reported improvet:i®n the 48 Ordinary
Session, the report to the™@rdinary Session shows that the staffing problem
was very critical and that it was no longer possiior the Secretariat to provide
the African Commission with ‘the support which it edled to function
effectively and deliver on the mandate entrustedtfd™ The problem of
understaffing is mainly attributed to the lengthpgess of the African Union
Commission’s Human Resource Departméht.

The African Commission consists of 11 membéfsCompared with its
counterpart in the Inter-American system which ¢iesof only seven
members, 11 commissioners seem to be HfgWith a lesser number of
commissioners, the Inter-American Commission on HurRaghts is more
productive than the African Commissitfi. While the Inter-American
Commission annually receives more than 1,500 pestiothe African
Commission receives less than one per cent ofth&till, 11 commissioners
are said to be insufficient to adequately implentaet mandate of the African

113 28th Activity Report of the African Commission bluman and Peoples’ Rights
(ACHPR), submitted to AU Executive Council, Sevemtf Ordinary Session 19 —
23 July 2010, Kampala, Uganda, EX.CL/600(XVII), p&12; 29th Activity Report
of the African Commission on Human and PeopleshRidACHPR), submitted to
AU Executive Council, Nineteenth Ordinary SessiBr-28 June 2011, Malabo,
Eqﬂuatorial Guinea, EX.CL/678(XIX), 184.

114 28" Activity Report,supranote 113, para 193.

115 29" Activity Report,supranote 113, para 224.

116 Magnus Killander & Adem K Abebe(2012), ‘Human riglievelopments in the
African Union during 2010 and 201%African Journal of Human Rights Lai®9,
Vol. 12, at 201.

17 African Charter, Article 31.

118 American Convention on Human Rights adopted atrttez-American Specialized
Conference on Human Rights, San José, Costa Riddp2ember 1969 and entered
into force on 18 July 1978; O.A.S.T.S. 36; 1144 IT.S. 123, art 34.

19 killander & Abebesupranote 116.

2%|bid.
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Commissiont?! In 2006, it was recommended that the number ofreissioners
be increased from 11 to between 15 and?i8.

The African Commission had been under-resourcederpast?® It relied on
outside sources for most of its work8.Such dependence on outside sources
subjected the Commission to serious criticismsithaas being manipulated by
donors'®® Recently, financial resources of the Commission Hzeen showing
improvements. Since 2008, the Commission presentslafends its budgét®
The Commission’s budget for the 2013 Financial Ystands at 8.5 million US

Dollars (US $ 8,488,7165.

Likewise, the African Court does not have much tmsethe judges perform
their functions on a part-time bas$t.The Court holds only four ordinary
sessions a yeaf®’ The Court may hold extraordinary sessions which imay
convened by the President of the Court or at theilestgof a majority of
members of the Coutf® Since there are no strict rules providing for a
maximum number of extraordinary sessions to be meklyear, the Court can
be flexible and hold more extraordinary sessiongrwthere are more tasks.
Nevertheless, it lacks the mandate to operatepasmanent judicial body.

A discussion on the admissibility of subregionalite’ decision before the
African Commission would have been pointless hag@ssto the African Court
been open to individuals and NGOs. It is only thecan Commission, state
parties and African intergovernmental organisatithvet have direct access to
the Court®! Even the African Committee of Experts on the Rigirtd Welfare
of the Child is omitted from the list of organs thave direct access to the
Court although one may argue that it falls undericafn intergovernmental

121 Report of the Brainstorming meeting on the Afri€smmission, on Human and

Peoples’ Rights: 9-10 May 2006, Corinthia Atlaritiotel, Banjul, The Gambia,
Twentieth Activity Report of the African Commission Human and Peoples’
Rights, Annex II.

122 |bid.

123y/jljoen (2007),supranote 1, p. 315.

24 1pid.

2% |bid.

126 japhet Biegon & Magnus Killander (2009), ‘Humaghts developments in the

African Union during2008" African Journal of Human Rights La25, Vol. 9, at 297.

AU Executive Council, Decision on the Budget af thfrican Union for the 2013

Financial Year, Doc. EX.CL/721(XX]).

128 protocol on the African Court, art 15(4).

129 African Court on Human and Peoples’ Rights, ReleSourt, adopted and entered
into force on 2 June 2010, Rule 14.

%%1pid, rule 15.

131 protocol on the African Court, Art 5(1).

127




THE ADMISSIBILITY OF SUBREGIONAL COURTS DECISIONS BEFORE THRAFRICAN COMMISSION... 261

organisation$® So far, few African states have made declaratiowter Article
34(6) of the Protocol establishing the African Cotartallow individuals and
NGOs to submit cases directly to the African CAtitt.

The African Commission will, therefore, remain thejar organ through
whichhuman rights cases are submitted to the African ICdbe Commission’s
referral of cases is discretionary. Its Rules ofcPdures provide for three
illustrative instances of seizing the African Cowvith cases®* First, the
African Commission submits a case to the African €ouvten a respondent
state fails to implement its recommendations ttzatehbeen considered by the
Asselrglsbly of Heads of State and Government of thiec@d Union within 180

days:.

Second, the African Commission may refer a caskadfrican Court when
a respondent state fails to comply with provisionsasure$®® The African
Charter is silent on provisional measures. Howeter, African Commission
may order provisional measures to prevent irrepardamage to victims of
human rights violations on the basis of its Rulds Poocedure$®” The
Commission has developed the practice of grantingigional measures®

Third, the African Commission may submit a case ttatstitutes serious or
massive violations of human righfs? Besides, the Commission has an
obligation to refer such cases to the Assembly &ad$ of State and
Government®® In 2011, the African Commission made its firserehce under
this rule in African Commission on Human and Peoples’ Rights eaGr
Socialist Libyan Arab Jamahiriy4' The Commission filed an application
before the African Court on the basis of severalooimications that it received
following the 2011 uprising against Mummar Qadafegime in Libya. In its

132 Compare Statute of the African Court of Justice lmman Rights, art 30(c). The
Committee is listed as one of the organs havingctisiccess before the African
Court of Justice and Human Rights.

133 Only Burkina Faso, Ghana, Malawi, Mali and Tanaamd mad declaration under
article 34(6). See | de Meyer ‘Chart of ratificatso AU human rights treaties,
Positionas at 30 April 2012 (2012)frican Human Rights Law Journalol. 12, p. 308.

134 African Commission Rules of Procedures, Rule 118.

1351bid, Rules 112(2) & 118(1).

13 bid, Rules 98 & 118(2).

37 bid, Rule 98(1).

138 See, for example, International Pen and Otherdébialf of Saro-Wiwa) v Nigeria
(2000) AHRLR 212 (ACHPR 1998), para 8-9; Interighisl Others (on behalf of
Bosch) v Botswana (2003) AHRLR 55 (ACHPR 2003) apHb.

1391bid, rule 118(3).

140 African Charter, Article 58.

141 African Commission on Human and Peoples’ RightevGreat Socialist Libyan
People’s Arab Jamabhiriy@pplication No. 004/2011, ruling 2 September 2011
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submission as an applicant, the Commission allelggdviolent suppression of
demonstration by aerial bombardment and excesseefiheavy weapons and
machine guns against the population resulting attdand injuries amounts ‘to
serious violations of the right to life and to tinéegrity of persons, freedom of
expression, demonstration and assemtfy.The Court ordered provisional
measures against Libya on its own motion as the Gssiom did not make a
request to that effect?

As long as direct access to the African Court byviddals and NGOs is
limited and the Commission’'s referral of cases reailiscretionary, the
solution to the massive backlog before the AfriCourt is a distant possibility.
Even more so, individuals and NGOs may bring céisas have already been
decided by subregional courts to the African Comimissvith the hope of
accessing the African Court. One may also optimafiticassume that many
African states will make declarations to allow widuals and NGOs to access
the African Court. Under either scenario, there wobk pressure on the
resources of the African Court and the African Cossiain.

Africa should thus prudently use its regional hunmahts institution and
scarce resources. Africans need to learn a lessom the European Court of
Human Rights, which has become ‘a victim of its csutcess’ in recent years
as it ‘faces a docket crisis of massive proportidffs Narrowing the
admissibility criteria has been taken as one ofstie@s to reform the European
Court!* It is, therefore, submitted that the African Comrsivs and the African
Court should not admit cases decided by subregmmats because such cases
unnecessarily consume their scarce time and ressurc

Any assumption that sub-regional courts might bbjeszt to more local
interests and open to manipulation is not suppofbgd evidence. This
assumption is not plausible because experiencghercontrary, shows that
neighbouring countries are more concerned aboutahurights violations at
their doorsteps. In fact, African governments widtords of human rights
violations rather incline towards opposing the homahts jurisdiction of
subregional courts. These courts have been a opalldo states in the
subregions. As evidenced by restructuring of Eddt&n Court of Justice and
suspension of the SADC Tribunal, various Africantetaare reacting to the

142

Ibid, para 2.

13 bid, para 9.

1441 aurence R Helfer (2008), ‘Redesigning the Eurap@aurt of Human Rights:
Embeddedness as a deep structural principle d&thepean human rights regime’
The European Journal of International La&5, Vol. 19, p. 125

145 phjlip Leach (2009), ‘On reform of the Europearu@of Human Rights’

European Human Rights Law Revi&®25, Vol. 6, p. 728.
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decisions of subregional courts by amending thensttutions or taking other
decisions. The assumption does not thus justifyathmaissibility of subregional
courts’ decisions before the African Commission énoan Court.

3.2.Finality of Subregional Courts’ Decisions

International*® courts or tribunals are usually empowered to refiidal and
binding decisions no matter how different their jeats of jurisdiction are. A
perusal of instruments establishing internatiowairts and tribunals reveals that
the finality of their decisions does not dependtlo® number of states party to
the constituting instrument or on the permaneneoporary nature of the court
or tribunal. For example, the Statute of the Iraéional Court of Justice (ICJ),
to which almost all states are party, provides thatjudgement of the Court is
final and without appeaf:*” The 2000 Algiers Peace Agreement which was
concluded between Ethiopia and Eritrea at the éritttoo-Eritrean war can be
another exampl&? Article 5(17) of this Agreement establishes a rauElaims
Commission, a temporary arbitral tribunal, and piesithat the decision of the
Commission is ‘final and binding.’

The Treaties establishing subregional courts incAfare no exception. They
provide that the decisions of these courts ard &ind binding*° These treaties
foreclose any appeal from subregional courts toreg bodies like the African
Commission and the African Court, or any other glatxaurts and tribunals
such as the ICJ. A concern raised in this regattias ‘it may be desirable to
give room for reference of cases from’ subregi@oairts as these courts are not
‘specifically established for the purpose of humights protection?*°

146 The word ‘international’ is used here to mean tvected with or involving more
than one [state].” See A S HornBxford Advanced Learner’s Dictionary of Current
English(2000) 680. It refers to adlupranational institutions whether they are
subregional, regional or global.

Art 60 of the Statute of International Court o$tice.

148 peace Agreement between the Government of the&ddemocratic Republic of
Ethiopia and the Government of the State of Erisigaed in Algiers, Algeria on 12
December 2000 available at <http://server.nijmedfiaca-
cpa.org/showfile.asp?fil_id=1030> (accessed on @@ekhber 2011).

149 Art 76(2) of the Revised ECOWAS Treaty providesttthe decision of the
ECOWAS Community Court ‘shall be final and shalt be subject to appeal; Art
16(5) of SADC Treaty provides that ‘the decisiofishe Tribunal shall be final and
binding.” Art 35(1) of the Treaty Establishing tBast African Community
stipulates that the judgment of the Community Cauifinal, binding and
conclusive and not open to appeal.’ Art 31(1) ti@MESA Treaty provides that the
judgment of the COMESA Court is ‘final and concliesand not open to appeal.’

1%0'5plomon T Ebobrah (2009), ‘The admissibility o§ea before the African Court on
Human and Peoples’ Rights: who should do whist&lawi Law Journal87, Vol. 3, p. 98

147
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Although a reference from subregional courts to Afecan Court may
ensure a uniform interpretation of the African Céagrit overburdens the Court.
Besides, there is no sufficient legal basis for mglsuch references. Member
states of RECs, subregional courts and other orgaR&Gs are bound by the
provisions of their treaties according to whichidems of subregional courts
are final and binding. Thus, their reference frambregional courts’ decision
would be violation of treaties establishing thesarts.

An inter-state reference from decisions of suimeg courts, albeit
unlikely, may be made by a state party to the AfmicCharter (which is not a
member of a particular REC) against another statg pahich is a member of a
particular REC). For example, Kenya which is notember state of ECOWAS
may refer an inter-state complaint to the Africanu€cagainst, say, Ghana
which is a member state of ECOWAS. In such scenatlus state making
reference would not be bound by the finality clavéet such reference would
encounter the defence s judicataas discussed below. Treaties establishing
subregional courts do not also bind individuals &@Os. However, their
reference to the African Court will not fulfil adrsibility requirement under
Article 56(7) of the African Charter as discussebbie

3.3. Prohibition of Double Jeopardy

In Common Law legal system, double jeopardy meahe fact of being
prosecuted twice for substantially the same offéhi8éhe corresponding term
in civil law legal system ison bis in ident>?> An accused person faced with the
risk of double jeopardy can raise the pleaaotrefois acquitor autrefois
convict Autrefois acquiis ‘a plea by a person indicted for a crime for ethhe

or she had previously been tried and acquittedlendnitrefois convicts ‘a plea
by a person indicted for a crime for which he oe $lad previously been tried
and convicted®®® The principle that a person should not be prosettwice for
the same crime is recognised as a human rightsipleéd™*

51Bryan A. Garner (ed.) (2000Black’s Law Dictionary(St. Paul: West Group), p. 506.

152 5ee Garnesupranote 151, p. 1665. The legal maxinoh bis in idembr its
imperative ‘re bis in idemliterally means ‘not twice for the same thing.’éltmaxim
expresses the principle that ‘a person shall ndwvize tried for the same crime.’

153 sysan Ellis Wild (ed) (2006)Vebster's New World Law Dictionaiioboken:

Wiley Publishing, Inc.) p. 38.

134 See art 14(7) of ICCPR. See Nihal Jayawickram@Z2@ he Judicial Application of
Human Rights Law: National, Regional and InternaibJurisprudence
(Cambridge: Cambridge University Press), p.584addgkrama argues that the right
recognized in art 14(7) of ICCPR is broader in scthian the common law principle
of autrefois convict
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Article 56(7) of the African Charter extends thenpiple of double jeopardy
beyond individuals to state parties since it prithithe African Commission
and the African Court from considering a matter thas$ already been settled.
Thus, it establishes the rute bis in iden®® Applied to a state, the rule implies
that ‘a state should not be found in violation ®Vidor the same action or
conduct:®

In Bakweri Land Claims Committee v Camero@ancommunication was
brought before the African Commission concerning sdlland owned or used
by Bakweri, an indigenous community in Cameroon’s d-akvision. The
respondent state raised preliminary objection uddécle 56(7)°’ and argued
that the communication was inadmissible as the WiK-Sommission on the
Promotion and Protection of Human Rights had alreselyled the casg®
While explaining the principle behind the requiremander Article 56(7), the
Commission held the followint®

The principle behind the requirement under this/igion of the African
Charter is to desist from faulting member statesawior the same
alleged violations of human rights. This is calted ne bis in idenrule
(also known as the principle or prohibition of dufeopardy, deriving
from criminal law) and ensures that, in this coftero state may be
sued or condemned for the same alleged violatidruofan rights.

In Africa, human rights are expected to be protkcie four levels: national,
subregional, regional and glod&!. The promotion and protection of human
rights at subregional, regional and global leveld Wwithin the international
protection of human right$? Subregional courts are regarded as international
courts because they are permanent organs establishenternational legal
instruments and apply international law accordig their own rules of
procedure on disputes between states or disputgkiah one of the parties is a
state™®? If the cases that are already tried by subregiooaits are admissible to
the African Commission or the Court, the defendaatiest would be tried twice
for the same conduct before international tribunalserefore, admitting cases

135 yv/ilieon (2007),supra note 1, p. 126.

% bid.

157 Bakweri Land Claims Committee v Camergd804) AHRLR 43 (ACHPR 2004).

158 ||a;
Ibid, para 38.

159bid, para 52.

1%0vsiljoen (2007) supranote 1, p. 9. Africa has subregional institutidmattdeal with
human rights.

%1 |bid.

182 ucyline Nkata Murungi (2009), ‘Revisiting the eobf sub-regional courts in the
protection of Human rights in Africa’ unpublishedM thesis, University of
Pretoria, p. 32.
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decided by subregional courts before the African @dasgion or Court would
violate the prohibition of double jeopardy.

3.4.Resjudicata Effect of Subregional Courts’ Decisions

Prohibition of double jeopardy is closely relatedtie principle ofes judicata
The African Commission held that the principle otile jeopardy is connected
with ‘the recognition of the fundamentas judicatastatus of judgments issued
by international and regional tribunals and/oritaibns such as the African
Commission*®® Res judicatacan be defined as: “[a]n affirmative defense
barring the same parties from litigating a secawsbit on the same claim, or
any other claim arising from the same transactiosevies of transactions and
that could have beenbut was not-raised in the first suit™®*

According to the African Commissiomes judicata‘is the principle that a
final judgment of a competent court/tribunal is cloisive upon the parties in
any subsequent litigation involving the same canfsaction.™® It implies that
‘decision in the circumstances is final, bindinglavithout appeal*®®

Certain grounds have been advanced to justfy judicata™®’ First, res
judicata serves public interest because the general publarest requires
ending ‘disputes that have already been litigatgediablishing the finality of
judicial decisions®® Secondly, it is used as ‘a means to reduce coers®s
and disputes and to promote stabilf§? Thirdly, it saves courts’ time as it
ensures ‘the economic efficiency of the courts #ral speedy termination of

controversies'"®

The ICJ considered the principle ofs judicatain Application of the
Convention on the Prevention and Punishment of timéof Genocidease:™

193 bid.

164 Garnersupranote 151, p. 1052.

15 bid, para 52.

186 Malcolm N Shaw (2005)nternational Law(Cambridge: Cambridge University
Press), p. 95.

%7y yval Sinai (2011), ‘Reconsideririges JudicataA Comparative PerspectivBuke

- Journal of Comparative and International L&83, Vol. 21, p.360.

Ibid.

99pid, at 362

1701bid; Edward W. Cleary (1948), ‘Res Judicata Reexamifiée’ Yale Law Journal
339, Vol. 57 No. 3, p. 344.

"1 Case Concerning Application of the ConventiontmRrevention and Punishment
of the Crime of Genocide (Bosnia and Herzegoviserbia and Montenegro)
Judgment of 26 February 2007, International Cofudustice: Reports of Judgments,
Advisory Opinions and Orders, available at <htipmv.icj-
cij.org/docket/files/91/13685.pdf> (accessed orF&Bruary 2013).
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The case dealt with claim of Bosnia and Herzegowagainst Serbia and
Montenegro for violating the Convention on the Rr@ion and Punishment of
the Crime of Genocide by destroying and attemptiogdéstroy in whole
national, ethnical or religious groups within tregritory of the Republic of
Bosnia and HerzegovirtaZ The Court identified two purposesres judicata '3
‘First, the stability of legal relations requirdsat litigation come to an end’*
‘Secondly, it is in the interest of each party taatissue which has already been
adjudicated in favour of that party be not argugalim™ ">

For a case to be barred bgs judicata it must pass ‘the triple identity
test.’’® That is, res judicata ‘applies where there is an identity of parties,
identity of cause, and identity of subject-matter between the earlier and
subsequent proceeding$” Based on the Civil Procedure Acts of Kenya,
Uganda and Tanzania, the East African Court of deidaid down almost a
similar test:’”® The Court identified three situations that are etakto applyres
judicata’’® “One, the matter must be ‘directly and substalytian issue in the
two suits. Two, parties must be the same or padreter whom any of them
claim litigating under the same title. Lastly, thatter was finally decided in the
previous suit.”

The African Commission applied this test Bakweri Land Claims
Committeecase when it held that the ‘parties before thacAfr Commission
have not disputed the fact that they were the garpe partiesat loggerheads
before the UN Sub-Commission disputithg same issuess before the African
Commission*® However, the Commission does not consider decision
admissibility as a final settlement of the matfEne principle ofres judicata
applies when the decision has been taken on thiésmer

In this case, the Commission considered a commuaic#tat had already
been declared inadmissible by the UN Sub-Commissiothe Promotion and
Protection of Human Right§® It was of the opinion that had there been final
settlement of the matter, the decision of the UN-Sommission would have

172\bid, para 65.

73 \bid, para 116.

1 bid.

7% |bid.

178 Michael Ottolenghi & Peter Prows (2009), ‘Res &ath in the ICJ'§enocideCase:
Implications for Other Courts and Tribunal&&ce International Law Revie®7,
Vol. 21, at 48.

"7 Genocide case, supra note 162, joint dissentiimjarpof judges Ranjeva, Shi and

Koroma.

Katabazicasesupranote 53, para 31.

Ibid; see also Garnesupranote 151, p. 1052.

180 Bakweri Land Claims Committease supranote 157, para 53. Emphasis supplied.

181 bid, para 50.

178
179
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hadres judicatastatus and the case would have been inadmissibler iArticle
56(7) of the African Chartéf? Assuming that its decisions remain consistent,
the African Commission is thus expected to recogtiisees judicataeffect of
subregional courts’ decisions. The admissibilitguieements of the African
Commissionmutatis mutandisipply to the African Court since both rely on the
African Charter.

Analogy can also be made between the African Cowdtthe ICJ. Article 60
of the Statute of the ICJ provides that its judgmenrfinal and without appeal.’
In Application of the Convention on the Prevention dhghishment of the
Crime of Genocidethe ICJ held that the ‘fundamental charactehat principle
appears from the terms of the Statute of the Cowttthe Charter of the United
Nations.*®

Similarly, the African Court Protocol provides thite ‘judgment of the
Court decided by majority shall be final and notjeabto appeal*®* If the
African Court faces cases that have already beedeteby subregional courts,
it may derive the principle akes judicatafrom its protocol. The caveat in this
analogy is that the ICJ applied the principle iroitgn previous judgment.

There are exceptions to the principleres judicata A court may review and
interpret its decisions. For example, the Africamu@ can review its judgment
on the basis of new evident®.It can also interpret its judgmefit. With the
exception of revision and interpretatioas judicatahas the effect of barring the
litigants from taking the same case to anothertcaith hopes of obtaining a
different judgment, or in anticipation of raisingw issues that were not raised
at the previous trid?’ Therefore, the African Commission and the Court may
apply the principle ofres judicatato cases that have already decided by
subregional courts.

3.5. Subregional Courts under Article 56(7)

Article 56(7) of the African Charter deals with thettlement of certain matters
without, however, laying down any criterion for rdi#gying an adjudicatory
organ. Nevertheless, the African Commission has tedogertain criteria in its
jurisprudence. In Constitutional Rights Project v Nigeriathe African
Commission held that it is improper to require th@mplainant to exhaust
domestic remedies from a body that does not ‘opdmapartially’ and that has

821bid, para 53.

183 Genocide cassupranote 171, para 115.
184 protocol on the African Court, art 28(2).
185 bid, Art 28(3).

18 pid, Art 28(4).

187Wild, supranote 153, p. 244.
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no ‘obligation to decide according to legal pride.®® The African
Commission “would not rely on the process or meckranof a ‘discretionary,
extra-ordinary ... non-judicial nature’ to precludeet admissibility of a

communication under Article 56(7) of the Africanatter”*°

From the few decisions of the African Commissiongah be gathered that
the Commission has depended on the nature of angibor an organ to
ascertain whether it falls under Article 56(7) loé tAfrican Charter. If a tribunal
is of a judicial nature, or if it has an obligatibm decide according to legal
principles, then it falls under Article 56(7nterights v Ethiopia and Eritrea
illustrates the point® In this case, the complainant claimed that expuolsir
deportation of Eritreans from Ethiopia and that Ethiopians from Eritrea
during the Ethio-Eritrean war of 1998 violated A&k#is 1, 2, 3, 4, 5, 6, 7(1),
12(1), 12 (2), 12(4), 12(5), 14, 15, 16 and 18(fLljhe African Chartet®® In
their submissions on admissibility, both Eritread éfthiopia argued that the
communication was inadmissible under Article 56§7he African Chartet®?
The African Commission considered the nature ofEH#opia-Eritrea Claims
Commission that was established by the 2000 Algitemce Agreement
concluded between Ethiopia and Eritté&4.

The African Commission extended the test of ‘oblgato decide according
to legal principles’ to identify organs that falhder Article 56(7) of the African
Charter® The African Commission held that the Ethiopia-&dt Claims
Commission falls under those bodies envisaged uidicle 56(7) as the
Claims Commission ‘is bound to apply rules of int¢ioraal law and cannot
make decisionsx aequo et bond®

As the African Commission accepts the EthiopiarBatClaims Commission
as a body envisaged under Article 56(7), it sh@lsd view subregional courts
in the same way for stronger reasons. Subregiomatt€ are more judicial in
nature than the Ethiopia-Eritrea Claims Commissiecalise the former are
courts while the latter is an arbitral tribuf®l Consisting of five arbitrators, the

188 Constitutional Rights Project (in respect of Akaama Others) v Nigeri&2000)
AHRLR 180 (ACHPR 1995), para 8.

189 Communication 233/99Interights (on behalf of Pan African Movement and
Citizens for Peace in Eritrea) v Ethiopgand Communication 234/9thterights (on
behalf of Pan African Movement and Inter Africa Godv Eritreg Sixteenth
Activity Report 2002—-2003, Annex VII.

190bid, para 56.

1 \pid, para 1-9.

1921pid, para 28-29.

193 Algiers Peace Agreemerstipranote 148, Art 5.

izglnterights v. Ethiopia and Eritrea, supreote 189, para 56.

Ibid.
1% 5ee Art 5 of the Algiers Agreemestjpranote 148.
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Claims Commission was mandated ‘to decide througklitin arbitration®’
and the Claims Commission was required to use th@ P@®manent Court of
Arbitration Optional Rule$® Moreover, the Claims Commission is
temporary**° while subregional courts are permanent.

The other point stressed by the African Commisssoa duty of a court or a
tribunal to apply rules of international law to Wéhin the purview of Article
56(7). Obviously, subregional courts have the duby apply rules of
international law. As international treaties caiugé one of the primary sources
of international law® subregional courts are empowered to adjudicate on
international treatie®* For example, in developing its own jurispruderibe,
SADC Tribunal has expressly stated that it shouldehaegard to applicable
treaties, general principles and rules of publienmational law and any rules
and principles of the law of Staté§?In Campbellthe SADC Tribunal referred
to several international treaties including the GNarter while the ECOWAS
Court of Justice based its decision on several natemal human rights
treaties?’®

Subregional courts, albeit few, also have a hunigints mandate while the
Claims Commission did not have clear human rights dasmn Subregional
courts are more likely to deal with human rightsses than the Claims
Commission. Moreover, the number of state partiethéotreaties establishing
subregional courts is greater than that of theigmtb the Algiers agreement, if
numbers matter at all. Thus, subregional courtsesmésaged under Article
56(7) of the African Charter.

3.6. Textual Interpretation of the African Charter

The text of the African Charter could be interpretedinclude subregional
courts. Article 56(7) of the African Charter provide

Communications relating to human and peoples' rightsshall be
considered if they... [d]o not deal with cases whelve been settled by
the states involved in accordance with ... [the Caumste Act of the
African Union] or the provisions of the present Gaar

97 bid, Art 5(1) & (2).

198 bid, Art 5(7).

199 pid, Art 5(8) & (12).

200 Art 38(1)(a) of Statute of International Courtlofstice.

21 g5ee Art 27(1) of Treaty Establishing East Afri€zonomic Community; Art 16(1)
of Consolidated Text of the Treaty of the South&fmcan Development
Community, as Amended.

202 Art 21(b) of SADC Protocol on the Tribunal and Baubf Procedure Thereof.

293 Campbelicase supranote 75Mannehcase supranote 22Koraoucasesupranote
25; SERAPcasesupranote 37.
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If the case is settled by subregional courts, c&h sases be considered as cases
that have been settled in accordance with the QGotigd Act of the African
Union? Although subregional courts are not orgdnsi® African Union (AU),

it could be said that RECs were envisaged withirfrdmmework of the AU. For
example, Article 3(l) of the Constitutive Act proeisi that one of the objectives
of the AU is to harmonise the activities of RECs.tker evidence that RECs
are within the framework of the AU is found in th&) Assembly’'s Rules of
Proceduré® Article 34(2) provides that the regulations andediives of the
AU Assembly bind RECs. This provision obviously ndrgans of RECs,
including subregional courts.

Article 56(7) of the African Charter prohibits thdnaissibility of cases that
have been settled in accordance with the provismnthe African Charter.
Subregional courts can settle cases in accordaittetine provisions of the
African Charter because Article 56(7) of the Afric@harter does not require
that the organ that settles cases in accordande tivé African Charter be
established by the African Union. Moreover, thesend requirement that such
organ should be established on a particular leRehctically speaking, the
ECOWAS Community Court of Justice, a subregional ¢esideciding cases in
accordance with the African Charfér.

However, it may be argued that subregional cougsewiot intended to be
included under Article 56(7) because these coudsewot established at the
time when the African Charter was being drafted. @thele only refers to the
Organs established by the African Charter or Prattacthe African Charter. In
this view, it is only the African Commission or tAdérican Court that can settle
cases in accordance with the provisions of thecafriCharter.

This argument which is based on historical circamsés does not render the
‘prudential interpretatioR® of the African Charter invalid. Giving a monopoly
of settling matters in accordance with the Afric@harter to the continental
organs alone requires the insertion of the phrhséore the organs established
by the present Charter’ at the end of Article 5&(f7dhe African Charter. Thus,
the text of the African Charter could be understagdprecluding the African
Commission or the African Court from admitting caiest have already been
decided by subregional courts.

294 Rules of Procedure of the Assembly of the Unio8SAAU/2(1) - a, Assembly of the

African Union, First Ordinary Session 9 — 10 Jubp2 Durban, South Africa.

Mannehcase supranote 22 Koraoucase supranote 25;SERAPcase supranote

37.

2% Here, ‘Prudential interpretation’ is used to mézminterpretation that allows wise
use of the African Court and the African Commission

205
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Conclusion

African Human rights architecture has become sualislty different from other
regions of the world since subregional courts hasetured into human rights
matters?’’ Human rights mandate of these courts is now cfeam their
constitutions and decisions although such decidi@ave had bad consequences
for the courts in some instances. However, thetioglaof subregional courts
with the African Commission and the African Courhist clear. In particular, it
is not clear whether cases decided by subregianats are admissible before
the African Commission or the African Court.

Cases decided by subregional courts have not yet bekemitted to the
African Commission or the African Court. The mainsaa seems to be that the
involvement of subregional courts in human rightatters is a recent
phenomenon and the number of cases entertaindwebg tourts is very few. As
a result, the African Commission or the African Gduas not decided on the
admissibility of cases from subregional courtsll,Sfogogombaye v Senegal
hints that such submission is inevitable and welinbade in the near future.

Consideration or revision of subregional courts’isiens by the African
Commission or the African Court might have advantagesh as ensuring
uniform interpretation of the African Charter. Howeey the legal basis for
referring cases from subregional courts to the cafmi Court or the African
Commission is shaky. There is not sufficient legalsib for establishing
hierarchical structure between the continental humights bodies and
subregional courts.

Admitting cases that have already been decidedibsegional courts would
have repercussions. It would overburden the Afri€@ommission and the
African Court as these continental human rights é®diave little time to deal
with cases. It would put the defendant state inifacdlt position, as the
decisions of these courts are final according éattes establishing them. It
would result in trying the defendant states twigdrtiernational institutions for
the same violation. It would contradict the prinegpofres judicata It would
contradict some decisions of the African Commissibnerefore, the African
Commission and the African Court should not admitsathat have already
been decided by subregional courts. |

27" The ECOWAS Community Court of Justice has cleandmrights mandate. The
SADC Tribunal ruled that it has human rights maad@he East African Court of
Justice upheld human rights despite suspensids bfiman rights jurisdiction.
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between the search for truth and the fairnesseopthcess. To this end, the law
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various tools, the law tries to maintain the batabetween the search for truth
and ensure the fairness of the process. The crifuistice system is expected to
maintain the rights of the individual even wherstat times seems to go against
the search for truth. The law does so by affordihg individual certain
protections, such as, the presumption of innocemtié proven guilty before a
competent, independent and impartial court andniyyosing on the state the
duty of proving each ingredient that constitutess¢hme.

Presumption of innocence is a restatement of tlegethat in criminal matters
the public prosecutor has the burden of provindt gfiithe accused in order for
the accused to be convicted of the crime he isgelthwith. Burden of proof has
two elements: the first element is evidentiary leurd.e. producing evidence in
support of one's allegation, while the second etgmelates to the burden of
persuasion (also referred to as the legal burdemich is the obligation of the
party to convince the court that the evidence tesdieproves the party's
assertion of facts. This distinction and its conseges are not appreciated in
Ethiopia’s legal system.

The allocation of burden of proof is complicated factors, such as,
affirmative defences and presumptions which aresicemed to be exceptions
thereby shifting the burden of proof to the defertdaMoreover, the
determination of the elements of the crime is anfdable task because often, all
the elements may not be found in a single providlmat defines the crime.
There is also lack of clarity regarding the rulad/ar the practice relating to the
standards of proof.

The central issue relating to the presumption obaence and burden of
proof in Ethiopia’s legal system is a matter of stimtionality. The FDRE
Constitution recognises the principle of presumptiérinnocence and there is
no exception/limitation to this principle. Howevehere are provisions in the
Criminal Code that allow proof of facts constitutiag element of a crime,
mainly intention or knowledge, by presumption. lom& cases, the public
prosecutor does not even have to prove any basts far those facts to be
deemed to exist. Some of the provisions even padectontrary proof of facts
that are presumed to exist. Tl¥iminal Justice Administration Policythe
Policy) adopted by the Council of Ministers in 20adticipates shifting the
burden of proof to the defendant in some seriousas. Moreover, courts
routinely impose the burden of proof on the defennd&hese state actions and
legislative provisions that shift the burden of gdfréo the defendant not only
restrict (and sometimes nullify) the constitutiomainciple of presumption of
innocence, but also negatively impact the fairreédbe criminal justice system
administration in a fundamental way.

Section 1 of the article discusses the debatedratiministration of criminal
justice. The themes of the discourse include hosvdhminal justice system
should balance the detection, apprehension, proeacand conviction of
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offenders and also ensure the rights of the suspeatcused. In so doing, it
examines some of the constitutional provisions stidte a balance between the
utilitarian approach to the crime control model dhe process value model. It
further examines the challenges posed by the sabgithws and the practice

against such balance in value choices as enshirirtbe Constitution. Section 2

highlights the concept of burden of proof, its edets, allocation of burden of

proof, presumption of innocence; elements that tttois an offence that need
proof and standards of proof. Section 3 dwells tvetver such burden of proof
on the prosecution may be shifted to the defendgraffirmative defences and

presumptions. As the central theme of this ariglghifting the burden of proof

to the defendant by presumptions, it discussesiprpsons as they exist in the
law and as are contemplated in the Policy. Findhg last section discusses
burden of proof where there is alleged coerciorextort confessions during

police investigation.

1. Values Choice Debatesin Criminal Justice
Administration

The criminal process is tuned at a particular painthe continuum of two
extremes. On the one hand, it pursues the represdi@ariminal conduct by
“detection, apprehension, prosecution and punishroeoffenders,” which is
sometimes referred to as theifme control model on the other hand, it deals
with the protection of the rights of the suspecttlie administration of the
criminal justice, which is sometimes referred tates due process model It

is a matter of policy of the state whether a crahijustice administration
inclines in the direction o€rime controlor due processEven though, such
choice is certainly influenced by the political adiegy of the system, the state
endeavours to maintain a balance betweeme controland due processn
view og their interdependenéeThus, the law keeps a balance between the two
values:

1 J. Griffiths (1970) “Ideology in Criminal Proceduor a Third ‘Model’ in the Criminal
Process” in79 The Yale L.J No., &t 363, 364, 366.

2 The political ideology of a state manifests itd®} (and very much influences) the
justice system, and especially in the administratib its criminal justice. A liberal
and democratic society, generally, inclines towartiberal criminal justice system
administration; an authoritarian political systeas fan illiberal criminal process; and
there are those that are in between.

% The adjective laws are addressed to officials wre “properly qualified to execute
the commands of the legislature” particularly ire thdministration of the criminal
justice. [footnotes omitted] G. J. Postema (197Hée’ Principle of Utility and the Law
of Procedure: Bentham's Theory of AdjudicationlihGeorgia L. Reyat 1398.
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Persons in public office generally tend to favdwe principle of utility, and
the utility of adjective law is seen only in thentext of adjudicatiod. The
application of the principle of utility in the admstration of the criminal justice
aims at maximizing the correct resoltsy minimizing the direct and error
(moral) costs in the application of the substantaxe® Those moral costs for
the acquittal of the guilty and the conviction betinnocent are expressed in
terms of low public confidence in the administratiof the criminal justicé.In
order to minimize the moral cost, the criminal jossttolerates very little error;
thus, the public prosecutor must prove guilt beyandeasonable doubt.
However, in as much as truth is an essential vatiug not an overriding value;
there are what are called “process vallies’ “inherent process value¥’.
Procedures have values that are worth pursuingerdent of correct outcome,
although they incidentally also help achieve aectroutcomé! Therefore, the

* The purpose of adjudication is rectitude of decisi the correct interpretation of laws
and application to the facts. Therefore, the atljedaw has to maximise those correct
decisions. T. Anderson, D. Schum and W. Twining0O&0Analysis of Evidence
Cambridge: Cambridge University Press, at 83, 84Bllles (1986) “Principles for
Legal Procedure” i5 Law and Philosophyat 45; Postemaupranote 3, at 1397.

® Bayles,supranote 4, at 41. Those correct outcomes are coowiaif the guilty and
acquittal of the innocent.

® B. D. Underwood (1977) "The Thumb on the Scaldusftice: Burdens of Persuasion
in Criminal Cases" ir86 Yale L. J.at 1307, 1330; Baylesupranote 4, at 46, 47,
Postemasupranote 3, at 1396, 97.

" Bayles,supranote 4, at 46, 47

8 Bayels,|d., at 45; Postmaupranote 3, at 1397. The ‘rationalist approach’ togbiio
adjudication is based on three assumptions. Risssumes litigation has its objective
as the pursuit of truth through a rational proce&¥scond, the pursuit of truth in
adjudication is a high but not an overriding objextof justice. And third, pursuit of
truth through reason is only a means to achievimg énds of substantive law.
Anderson, Schum and Twiningupra note 4, at 79This rationalist approach to
adjudication is reflected in modern procedure avidence laws including ours. For
instance, the provisions relating to investigatemd proof both in the civil and
criminal procedure provisions as well as the vagisubstantive legislations reflect the
epistemological aspect of adjudication. The Comstih on the other hand contains
several provisions that reflect the "process vainghe administration of the criminal
justice system.

°R. S. Summers (1974) “Evaluating and Improvingdlegrocess - A Plea for ‘Process
Values™ in 60 Cornell L. Rev. No., &t 3.

10 Baylessupranote 4, at 51.

! Summerssupranote 9, at 3, 4. Also see, Baylssipranote 4, at 50, 51. Summers
also catalogues process values some of which evee$s Legitimacy, at 21, Process
Peacefulness, at 22, Humaneness and Respect foarHDignity, at 23, Personal
Privacy, at 24, Procedural Rule of Law, at 25, &ndcedural Rationality, at 26.
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criminal process tries to balance the manifestadiomuth (as the foundation of
justice) and the process values (as expressiorfaimfess). This balance of
values is made in the Ethiopian Constitution.

1.1. The Constitutional Value Choice

The law has many tools that focus on the fairnés$seoprocess independent of
the correctness of outcome of the process. These itaclude the principle of
the presumption of innocence of the accused umbvgn guilty and the
obligation of the state to prove each ingredieat ttonstitutes the crime. The
Constitution has fairly balanced the rule of law @mel crime control models. It
has clear and detailed provisions regarding th@sigf the accused, the arrested
or the convicted person; and this is unusual foorsstitution®?

The Constitution provides that, “human rights arekffoms emanating from
the nature of mankind, are inviolable and inalideal’ Many of the
constitutional rights relating to the administratiof the criminal justice system
emanate from the recognition of the natural righftshe person, such as, the
right to life, liberty and personal security.

Although Article 17 of the Constitution deals withetright to liberty, it is
also a restatement of the due process of lawoliges that “... [n]Jo one shall
be deprived of his or her liberty except such groundandin accordance with
such procedureas are established by laW’.[Emphasis added.] It further
provides that “[nJo person may be subjected toteaty arrest, and no person
may be detained without a charge or convictionraidiim”*® The Constitution
also prohibits “...cruel, inhuman or degrading tmeent or punishment® The
arrested person shall not be compelled to makeessitins or admissions which

Some of those process values are also discussankior another form by Bayles,
supranote 4, at 53-56; for a similar but different gestive, see J. Thibau and L.
Walker (1978) "Theories of procedure"66 California L. Rev.at 541 — 543.

12D. A. Donovan (2002) “Leveling the Playing Fielthe Judicial Duty to Protect and
Enforce the Constitutional Rights of the AccusedrsBes Unrepresented by
Counsel.”1 Eth. L. Rey.at 32, 33; Wondwossen Demissie (2000) “The Rdle o
Courts in the Enforcement of Constitutional RigbtsSuspects’Proceedings of the
Symposium on the Role of Courts in the Enforcernérthe Constitution Addis
Ababa: ECSC, at 45-47.

13 Federal Democratic Republic of Ethiopia (FDRE) €torrt 10(1).

1 In order for a suspect to be detained, there imist substantive law which imposes a
sentence of imprisonment and there must be a pwoeedhich provides for the
manner and the requirements of arrest. In the abseheither of this, a person may
not be arrested.

15 Arbitrary arrest is effected under circumstanwhsre either of the above
requirements is not met.

® FDRE Const. Art 18(1).
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would be used in evidence against him. It is furtpeovided that, “[a]ny
evidence obtained under coercion shall not be ailpés.}” The arrested person
has the right to be promptly informed of the reastor his arrest (during his
arrest and when he appears in court within 48 hdtifEhe arrested person also
has the right to remain silent and the right tarffermed that any statement he
makes may be used in evidence against him in ¢diitie arrested person has
the right to file a petition to a court for his higal releasé® and has the right to
be released on ba.

The Constitution has extensive provisions regarthegights of the accused.
The accused has the right to trial by an ordinaxyricof law within a reasonable
time 22 He has the right to be informed, in writing, oétbharges with sufficient
particulars® The accused has the right to have full accessnjoexidence
presented against him, to examine witnesses tesfilggainst him, to present
evidence or have witnesses produced in his ownndefeand to obtain the
attendance of and examination of witnesses onétislbbefore the couff.He
has the right to be represented by a counsel abd &ssisted by an interpreter.
Another right of the accused, which constitutesdbee theme of this article, is
the right to be presumed innocent until proventguilccording to lavi® It is
further 2Qrovided that the accused may not be coexgbeio testify against
himself:

The Constitution is the supreme law because “[adny, lcustomary practice
or a decision of an organ of a state or a publiciaf which contravenes [the]
Constitution shall be of no effect*The Constitution requires “[a]ll Federal and
State legislative, executive and judicial organsalatlevels ... to respect and
enforce” the provisions relating to individual rigrand freedom®. It is evident
from the readings of these provisions that thetioigifand application of any

4., Art 19(5).

B1d., Art 19(1), (3).

4., Art 19(2).

21d., Art 19(4).

ZL1d., Art 19(6).

21d., Art 20(1).

% d., Art 20(2).

2 1d., Art 20(4).

% d., Art 20(5), (7).

% The PDR Ethiopia Constitution had similar prowiss. Art 45(1) provides that “[n]o
person criminally accused of violating the law sh@ considered guilty unless it is
so determined by a court.” The Amharic versionhaf provision is much more closer
to the provisions of the current Constitution.

2" FDRE Const. Art 20(3).

2 1d., Art 9(1).

21d., Art 13(2).
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legislation may be made only in accordance with @uastitution. Moreover,
any criminal investigation and prosecution shoultseyve these minimum
standards.

There are provisions in the Criminal Procedure Cdus tre meant to
further the values enshrined in the ConstituffoRegarding thedue process
aspect of the administration of the criminal justithere are provisions relating
to the right of the suspect or defendant to rensilient>! to be released on
bail ¥ protecting the suspect against unreasonable seadrseizuré® to be
treated with dignity’’ to be visited by relatives and religious fath@rsp be
represented by an attorn&yto have access to and examine prosecution
witnesses! to present his defené®and to be presumed innocent until proved
guilty by the prosecutioff. These are theénherent process valuesf the
administration of the criminal justice.

From thecrime control perspective, the Constitution embodies provisions
that deal with the detection, apprehension, prdgatuand punishment of
offenders in order to promote public and state sgcun this regard, there are
provisions that restrict the rights of the suspacthe accused. For instance,
there are restrictions on the right to liberty; 2ha suspect may be arrested in
accordance with the provisions of the laws of cniahiprocedurd® Under
exceptional circumstances prescribed by law, theteoay deny balt and keep
the arrested person in custod$Or the court may remand the arrested person

% It is to be noted that the Criminal Procedure €aes drafted several decades before
the current Constitution. However, the issue ohbeing the crime control duty of
the state and due process of the law is inherethiteiradministration of the criminal
justice. Thus, there is substantial congruence dmtvthe Criminal Procedure Code
enacted in 1961 and the FDRE Constitution enactd®94.

L Art 27.

2 Arts 59 ff.

% Arts 32 & 33.

% In effecting arrest of the suspect where thetstibmission to his custody by word or
action”, the arresting officer may not use any éoot may not even touch the body of
the arrestee (Art 56(3)). During the hearing, #n& prohibits chaining the defendant
“unless there is a good reason to believe thas ldmmgerous, may be violent or may
try to escape” (Art 127(2)). The law also requitlest the arrestee be detained on the
conditions that are prescribed for prison (Art 60).

% Art 60.

% Art 61, 127(1).

37 Art 136(2), 137.

8 Art 142.

¥ Arts 141, 142.

0 FDRE Const. Art 17(1).

*LArt 19(4), (6).

2 Art 19(4).
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for a time strictly required to carry out the nesay investigatioi® or demand
adequate guarantees for his conditional rel&asEhe rights of privacy,
arguably, may be restricted for the purpose of erimvestigatiof> The

Criminal Procedure Code isostly in conformity with the spirit of the
Constitution. Articles 11-21 deal with the initiatioof investigation; and
Articles 22-39 and 49-79 provide for investigatiand other police activities
pending investigation. Particularly relevant to ttiscussion, Articles 32-33
deal with search and seizure while Articles 49-B@ldvith arrest and Articles
60-79 deal with bail and remand. Articles 40-48vite for the prosecution of
the suspect; and, finally, Articles 94-159 deahwite trial of the case.

1.2. The Challengesto the Constitutional M odel of the
Criminal Process

The Constitution is clear in its value choice anbatances the interests tbfe
public and of the individualin the administration of the criminal justit®.
However, there are constant challenges to thistitotignal value choice. A
preliminary examination of both the laws in forcadathe practice in the
administration of the criminal justice shows tHa# tonstitutional value choice
is given a marginal place. This is because thezesaveral procedural laws that
overextend their scope and functions of crime @b the extent that they
contravene the due process provisions in the Catiefit In fact, these
subsidiary laws expressly provide — both in theiegmble$’ and in the

*1d.

** FDRE Const. Art 19(4), (6).

*51d., Art 26. This provision never includes a pendingestigation as a ground for
restriction of the right to privacy. Sub-articlgpBvides that “...[n]o restrictions may
be placed on the enjoyment of such rights excepbmpelling circumstances and in
accordance with specific laws whose purposes sleathe safeguarding of national
security or public peace, the prevention of crirmeshe protection of health, public
morality or the rights and freedoms of others.”

“% In the ordinary parlance there appears to bstindfion between the ‘public interest’
and the ‘private interest;’ and protection of tights of the individual is considered a
private interest. However, the protection of thastiutional rights of the individual
is also a public interest in that if a state powsemot constitutionally limited there is
no guarantee that every member of the public vatl Ime subjected to the arbitrary
action of the state. The concepts ‘public interast] ‘private interest’ with apparent
distinction are used here only as a matter of colewee and for clarity of ideas
during these discussions.

" Unlike the practice in the common law system, gheamble is an important part of
the concerned legislation in the civil law systdtris the policy justification for the
adoption of the legislation; as such, it is impotte understand the legislative intent
in the interpretation and application of the subtéta part of that legislation.
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substance of their provisions — that they aim atdtime control aspect of the
duty of the state. Such are the preambles of thiecarruption, the vagrancy
control and the anti-terrorism proclamatidéfs.

These laws modify the mainstream criminal procedemebodied in the
Criminal Procedure Code, in order to meet their priolgective; i.e.,
suppression of crime. They modify several imporfaocedures, such as, bAil,
remand’ admissibility of evidenc®&. etc. Many of the modifications are
directed to the practice rather than the law, beeainere were no express
provisions governing those areas where modificatieas sought by these
laws>? Ironically, these laws were adopted after the ogrinto force of the
Constitution, and yet they are contrary to the Cautsdn. In this regard we can
the standard of proof for confiscation of propefty crimes of corruptioR®

*8 The Anti-Corruption Special Procedure and Rulé€vidence Proclamation No.
236/2001, the Vagrancy Control Proclamation No./28@4, and the Anti-Terrorism
Proclamation No 652/2009, respectively.

9 Bail in the initial anti-corruption legislation a8 governed by the rules of the
Criminal Procedure Code as there was no such fpoavis the Proclamation (Proc.
No 236/2001). Later it was amended and the crimeoofuption was made non-
bailable offence (Proc. No. 239/2001, Art 2). Hoemg\it was further amended in
order to make only those corruption offences thatpanishable by a term of more
than 10 years imprisonment non-bailable (Proc. B&/2005, Art 4(1)). The crime of
vagrancy is made non-bailable from the very begigniProc. No. 384/2004, Art
6(3)).

*® The dangerous vagrancy law extended the perigdrénd form a maximum of 14
days to 28 days (Art 7). So does the Anti-TerrorBraclamation No. 652/2009 (Art
20(3)).

*! The Anti-Terrorism Proclamation contains a lisedmissible evidence which would
not be admissible (Art 23(1), (2) & (4)).

2 There is no evidence or procedural rule that gwsehe issue of hostile witness.
However, the anti-corruption legislation introdutbe concept of hostile witnesses
and allows the prosecutor to ask leading questiomsg the examination in chief of
its witnesses (Proc. No 236/2001, Art 40). Likewibere is no provision in the law
that exhaustively lists admissible evidence or $ath certain standards by which
admissibility could be tested. However, the antielesm legislation puts in place
provisions regarding the admissibility of spec#igidence in such cases, (Proc. No.
652/2009, Art 23(1), (2) & (4)). There were no eeg® provisions that affirmatively
state the standards of proof in civil and crimimahtters. However, the anti-
corruption proclamation expressly provides for deams of proof in application for
Confiscation of property acquired by corruptiond®rmMNo 236/2001, Arts 23 and 24).

3 Confiscation of property is a penalty as providedunder the Criminal Code, Art
98. Sentence of imprisonment or confiscation opprty is contingent upon proof of
criminal guilt and conduct. Therefore, the crimewd be proved beyond reasonable
doubt before the court rules on whether defendpraigerty should be confiscated.
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burden of proof in corruption cases in genétaind admissibility of specific
categories of evidencé.Even when there are provisions that conform to the
values of the Constitution, the practice in the amlstiation of justice restricts
the rights of the suspect and deviates from whetatv provides®

The Criminal Justice Administration Policy adoptedMarch 4, 2011 by the
Council of Ministers contemplates transforming theimmal justice
administratiorr” The Policy positively envisages the improvement tioé
criminal justice system. However, it has, at leaste major predicament; it
tends to shift the burden of proof to the accusethb use of presumptions in a
few serious crimes, such as, crimes against the ti@die and the
constitutional order, acts of terrorism, crimegofruption and organised crimes
stated in the Policy? A brief introduction to the Policy is, thus, appriate.

1.3. Overview of the Criminal Justice Administration Policy

The Policy is meant to foster efficiency, expedieand fairness in the slow and
weak administration of the criminal justice syst&rithe Policy introduces new

* It is argued in this article that the constitnab principle of presumption of
innocence dictates that the public prosecutor Imes durden of proving each
ingredient constituting a crime the accused is gddrwith beyond a reasonable
doubt; thus, an element of a crime cannot be prbygaresumptions. See section 3.2
of this text.

> The Anti-Terrorism Proclamation No 652/2009, APB provides that “(1)
intelligence report prepared in relation to tersmni, even if the report does
not disclose the source or the method it was getfieand “(2) hearsay or
indirect evidences,” among others, are admissileese evidence are not
practically subject to test by defendant; therefosach restrictions violate the
constitutional right of defendant to examine evierpresented against him as
enshrined under FDRE Constitution, Art 20(4).

*® See Simeneh Kiros Assefa (2010) “The Normativestitutional and Practical
Challenges in the Administration of the Criminaktice in Ethiopia” inEthiopian
Human Rights Law Series Vol. ljl Centre for International Legal Cooperation
(2005) Comprehensive Justice System Reform Program BasBkisearch Report
(Addis Ababa: FDRE Ministry of Capacity Building)dreinafter Baseline Research
Report)

" See the last paragraph of Introduction of then@ral Justice Administration Policy
(‘The Policy).

8 The Policy, Section 4.6.

* The former Federal Ministry of Capacity Buildingad commissioned foreign
consultants to conduct a baseline research ontdie ef the Ethiopian criminal
justice administration. The findings of the resbadepicts a very gloomy and sad
picture of the state of the criminal justice systedministrationBaseline Research
Report,supranote 56. There are also other researches on timisaspects of the
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concepts and processes, such as, plea b&tgadpening of a case after final
judgment® prioritizing cases for investigation and prosesnff exclusionary
rules for evidence unlawfully obtainédand diversion, both in terms of process
and punishmerf®. It has also greatly modified the investigationqass both by
granting broader supervision power to the publimspcutof and by
introducing new (and arguably modern) investigatiprocesses, such as,
infiltration and secret surveillance, interceptminprivate communication, both
with or without court warrant, protection of infoamts and agents, and non-
prosecution of a person who participated in a cfiviéhe policy also addresses
the longstanding problem relating to the gatherpgservation and return of
exhibit$’ by granting in the matter full power to the Pulifiosecutof®

criminal justice system. See, Simeneh Kimgpranote 56; Worku Yaze Wodage
(2010) “Presumption of Innocence and the Requir¢mERroof Beyond Reasonable
Doubt: Reflections on Meaning, Scope and their @lander Ethiopian Law” in
Ethiopian Human Rights Law Series Vol, Wli Mohammed Ali (2003) “The Role
of Courts, Police and Prosecution in the Respetttarforcement of Human Rights”
(title in Amharic) A discussion paper presentea atorkshop organised for Federal
Judges, Prosecutors and Police), Menberetsehai e$agld (2003) “Forgotten
Provisions of the Criminal Justice Process” (titeAmharic) (A discussion paper
presented at a workshop organised for Federal 3uégesecutors and Police).

0 The Policy, Section 4.5.3.

®!|d., Section 4.8.1.3.

52 1d., Section 3.14.

%% |d., Section 3.16.1.

®% |d., Sections 4.6, 6.4.3.

% d., Sections 3.5-3.10.

®1d., Section 3.17. These methods of investigationaa@pted in the Anti-Terrorism
Proclamation No 652/2009. For instance, Art 14¢bvples that “in order to prevent
and control terrorist acts, the National Intelligerand Security Service may,...:a)
intercept or conduct surveillance on the telephdar, radio, internet, electronic,
postal and similar communications of a person sttsgeof terrorism; b) enter into
any premise in secret to enforce the interceptiorg) install or remove instruments
enabling the interception.” This power is also gite the police under Sub-art (4).
The police are also authorized to conduct suddencamert searches under Arts 16
and 17, respectively. There is also authorisedraafgion of correspondence and
letters in corruption cases. Proc. No. 434/200% AAr

®7 For in-depth examination of the problems relatioghe gathering, preservation and
returning of exhibits, see Mullualem Eneyew (200%ihe Gathering, Preservation
and Return of Exhibits: International experiencel @ahe law and the practice in
Ethiopia"” (titte in Amharic), a research paper praed to federal justice sector
personnel Sodere: August 30- September 1.

® The Policy, Section 3.20.
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In order to achieve these objectives, the polidycgrates capacity building
of the personnel of the respective justice insthg® the adoption of new laws
and the modification of the existing onf@sThose laws and practices are
supposed to conform to the Constitution and intewnat human rights
conventions to which Ethiopia is a pafty.

One who reads those provisions would only assuns the policy
anticipates improving the fairness of the crimipedcess. Notwithstanding this
notable positive vision for the improvement of thaiminal justice
administration, the most serious predicament tméas in the Policy, in relation
to the theme of this article is shifting the burd#nproof to the accused by
providing for presumptions in serious criminal caskonically, ‘The Reverse
Onus of Proof’ is found under Part 4 titled “Impnoy the Effectiveness and
Fairness of the Criminal Justice Proce<s”.

2. Burden of Proof and/or the Presumption of | nnocence

2.1. Burden of Proof in General

Burden of proof is the obligation of a party to aplite to establish by evidence
his assertion of facts by a required degree ofaoext unless such fact is self-
evident. In this proposition, there are three ddtiquestions: what are the
elements of burden of proof? which party has thiggation to prove a given
fact? and what is the quantum of evidence or tlandstrd of proof? In
addressing these three questions we will see lieatdancept of burden of proof
is one of the most deceptively simple in theoryt klusive in terms of
application’®

2.1.1. Elements of Burden of Proof

Burden of proof has two elements: the burden of petdn sometimes referred
to as evidentiary burden (or onus) and the burdepessuasion sometimes

%1d., Section 3.3

;2 Id., Part 7; also see the legislative requiremendetinfra note 72.
Id., atii

2 The last part of the Criminal Justice AdministatPolicy, i.e. Part 7 provides that
existing legislation may be modified and new oneg fbe adopted to implement the
Policy. Accordingly, there is a table prepared tfoe legislative requirements of the
policy. <http://www.democraticdevelopment.ca/crialjosticepolicy>

% Sometimes burden of proof is described as ‘styppeC. B. Mueller and L. C.
Kirkpatrick (2000)Evidence under the Rules: Texts, Cases and Probdmg&d,
(New York: Aspen Law and Business), at 767.
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referred to as legal burden (or burdéh)The burden of production is the
obligation of a party to produce evidence in suppbihis assertion. The party
who has the initial burden has the obligation todpice evidence that is
“cogent” or “compelling””® Where such party produces evidence, the other
party does not have to disprove anything; howelwverautomatically loses if he
does not produce rebuttal evideri€elhe Indian Evidence Act (IEA), from
which Ethiopia’s Draft Evidence Rule is borrowedkmas a distinction between
the burden of production and the burden of persmasrhus, regarding the
burden of production, Section 102 provides thgh§tburden of proof in a suit
or proceeding lies on that person who would failafevidence at all were given
on either side.” Regarding the legal burden, Secti@h provides that the party
desiring “any Court to give judgment as to any leggit or liability dependent
on the existence of facts which he asserts, mesephat those facts exist...” In
civil matters, the burden of production may be tekifto the other party by
presumptiong! In any proceedings, the party who has the legedduor the
burden of persuasion has the obligation to convtheecourt that the evidence
(presented by either party) supports the factssheelying on for his claim or
defence. Such burden remains with the party on whasoriginally cast and
cannot be shifted to the other party by any meacisiding presumption$.

2.1.2. Allocation of the Burden of Proof

Allocation of the burden of proof is allocation dfk between the parties
because it is an ordinary rule of evidence thatpidwty who has the burden of
proof loses should he fail to discharge such burdeswever, the party who
asserts the affirmative of a fact has the burdemprobf. This basic rule for
allocation of the burden of proof is uniformly ajgal both in civil as well as
criminal matters.

There are far more detailed specific provisionsciml matters for the
allocation of burden of proof based on these pplesi, both in the substantive
and procedural codes, than in criminal matters. sThArticle 896 of the
Ethiopian Civil Code that deals with claims of eetitients under a will made
by a deceased provides that “[w]hosoever claimstsignder a will shall prove

™ A. Singh (1998pPrinciples of the Law of Evidence 11th.Ed@entral Law
Publications, Allahbad, at 286; G. Dingwall (2003jatutory Exceptions, Burdens
of Proof and the Human Rights Act 1998bdern L. Rey.Limited, at 450, 51.

S Mueller and Kirkpatricksupranote 73, at 769; R. C. Parit. al, (1998)Evidence
Law: A Student's Guide to the Law of Evidence gsliégh in American TrialgSt.
Paul, Minn., West Group), at 93.

® Mueller and Kirkpatrickld., at 769.

;; See for example FRE Rule 30dfra note 144.

Id.
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the existence and the contents of such WillRegarding a dispute on the
(non)performance of a contract, the law provided the party “who demands
performance of an obligation shall prove its exisa? Otherwise, where the
other party “alleges that [such] an obligation @dy has been varied or is
extinguished, [he] shall prove the facts causinghsuaullity, variation or
extinction”®® These and similar provisions in the Civil Code artthep
substantive laws allocate the burden of proof iacsfr types of litigations. In
civil litigation in general, Article 258 of the Htipian Civil Procedure Code
provides that the plaintiff has the burden of proof

Various issues of allocation of burden as betwaeritigants arise based on
the above stated principles. There are differemhédations of the test for the
allocation of such burden. Some state that they panb needs the assistance of
the court has the obligation to prove because lleeione who is challenging
the status qué’ For example, Indian Evidence Act (IEA), Sectionl 1@irst
alinea, provides that the party desiring “any Cdargive judgment as to any
legal right or liability dependent on the existemédacts which he asserts, must
prove that those facts exi$.This test focuses on who brought the action.
Accordingly, Article 258(1) of Ethiopia’s Civil Predure Code provides that
“ ..the plaintiff shall be entitled to begin®"In civil matters, It thus appears that
the plaintiff bears the burden of proof. This isconformity with the principle
that the party who brought the action should pritneefacts in his claim.

Almost all litigations have much more complex isste be resolved. For the
proper determination of the allocation of the burdd proof regarding each
issue, there has to be another test. The bettdiotethe allocation of the burden
of proof is based on who asserts the affirmativi party who asserts the
affirmative of an issue has the burden of proofose it is much easier to prove
the affirmative than the negatif2If P claims that he had a contract with D but
the latter failed to discharge his contractual gdtion, P has to prove that there
was a contract to be performed. This may be donerbglucing the contract

" The manners of proof of a will are further praddfor under Art 897.

8 Civ. C., Art 2001(1).

8. 1d., Art 2001(2).

8 Singh,supranote 74, at 286.

8 |EA Section 101. Second alinea further providest,t"[wlhen a person is bound to
prove the existence of any fact, it is said thattibrden of proof lies on that person.”

8 The word ‘entitled’ is misleading because it aggeto be the right of the party to
begin his case. The word is also used in Civ. PAG.259(1). Seen in light of other
provisions, including Arts 137(1) the Amharic versj 223(1), 256(1) and 259(1), it
is not an entitlement; it is rather the duty of atp to prove a particular fact the
failure of which is sanctioned by losing the litigen on that specific issues.

8 Singh,supranote 74, at 285; Mueller and Kirkpatridypranote 73, at 768.
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document itself. However, this test further begsdhestion as to what assertion
is. This rule is often misunderstood and misapptieadvoluting the real problem
with unrelated issue$.

Certainly, the party who alleges that a contractstexis asserting the
affirmative. Assertion of the affirmative needsefat interpretation beyond its
grammatical form, and it is the substance of tte=d®n that needs to be seen.
When a person, for example, alleges the non-pedoom of a contract, a
negative action, the proponent is also assertiegaffirmative of the fact that
the respondent had a positive duty and by his ima¢he proponent sustained
damage.

The third test which is much more specific to theden of production of
evidence but that can also at times be used fateouof proof in general is that
the party who would lose the matter if evidenceas produced by either side
has the burden of proof. It appears to be basdtieotest under Section 102 of
India’s Evidence Act which provides that “[tlhe Hen of proof in a suit or
proceeding lies on that person who would fail ifexadence at all were given
on either side.” This test still does not answetha questions regarding burden
of proof; but it helps to a great extent by sup@atmg the previous two tests
which are not significantly different from each eth

These tests for the allocation of burden of praef @plicable both in civil
and in criminal matters. However, it is to be mbthat in criminal matters,
presumption of innocence is an important tool far determination of the initial
burden of proof. Although the constitutional priplei of presumption of
innocence generally allocates the burden of prodhé public prosecutor, the
real allocation of the burden of proof is complezhtregarding proof of each
issue. Thus, when we use these tests for the athaaaf the burden of proof, we
have to use all of them at once, and we can adlota® burden of proof
regarding a particular issue to either party onhewwe are positive about each
test.

2.2. Presumption of Innocence and Burden of Proof in
Criminal Matters

Presumption of innocence is not an ordinary presiompwvherein the basic
facts are proved and the presumed facts are takgmoaed’ Presumption of
innocence is a restatement of the rule that thelipuirosecutor has the
obligation to prove each element that constitutescrime beyond a reasonable

8 Mueller and Kirkpatrick|d., at 767; also, see Section 4, amita note 170.

87 N. H. Holland and H. H. Chamberlin (1973) “StatytCriminal Presumptions: Proof
Beyond a Reasonable Doubf?Val. U. L. Rev. No. 23t 147, 148; sometimes the
principle of presumption of innocence is referreés ‘assumptionid., at 148.
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doubt®® Article 20(3) of the Ethiopian Constitution stiptes that, “[d]uring
proceedings, accused persons have the right torésumed innocent until
proved guilty according to law and not to be corguklto testify against
themselves® The accused on his part is not thus required tomuproof

before the public prosecutor produces evidéfice.

The allocation of the initial burden of proof inimainal matters is obvious.
Article 136(1) of the Criminal Procedure Code progiddat “...the public
prosecutor shall open his case explaining shohéy ¢harges he proposes to
prove and the nature of the evidence he will 1€8d..This is further
strengthened by the provisions of Articles 141 a4d. If, after the prosecution
case is concluded, the court “finds that no casenagthe accused has been
made out which, if unrebutted, would warrant hiawgction, [it] shall record an
order of acquittal®® Conversely, where, after the prosecution evidersce i
concluded “the courts find that a case againsatueised has been made out ...
it shall call on the accused to enter upon hisrfe® In entering his defence,
“[tlhe accused or his advocate may then open hée @md shortly explain his
defence stating the evidence he proposes to puafdr..*

Unlike other principles, there is no exceptionkiesbn to the principle of
presumption of innocenc@.There is no general restriction on the right ia th

8 There is no argument that exempts the state fneniburden of proof. It is not only a
matter of principle it is also a matter of commaagtice that the public prosecutor
proves the charge he is marshalling against thesacc Singhsupranote 74, at 295.
Further, although unstated, there is also a spewfijuirement that the facts need to
be ‘properly proved.” Properly proved means proakdil on lawfully obtained,
relevant, admissible and reliable evidence. Ander&chum and Twiningsupra
note 4, at 82; B. G. Joubert, S. Tarblanche anM\Wan Rooney (1999Criminal
Procedure Handbook, Fourth EqKenwyn: Juta & Co.), p.6.

8 FDRE Const. Art 20(3)

% Defendant is not required to participate in theop process against himself; that is
what is referred to as privilege against self-imination. J. D. Jackson (2005) "The
Effect of Human Rights on Criminal Evidentiary Pesses: Towards Convergence,
Divergence or Realignment88 Modern L. Rev. No, at 758

%1 Sub-arts (2) and (3) provide for oath/affirmatiand examination of prosecution
witnesses which are further elaborated by the sulesd provisions, Arts 137, 139
and 140.

% Art 141.

% Art 142(1).

% Art 142(2).

% Theright to life may be restricted as “punishment for a seriousiingl offence
determined by law” (Art 15). Theght to liberty may be restricted “on such grounds
and in accordance with such procedures as arelisk&b by law” (Art 17). There
are also restrictions to the right to privacy as provided for under Art 26(3).
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Constitution nor is there any specific restrictiomdar the provisions of the
FDRE Constitutior’’ Therefore, in light of the foregoing discussidme public
prosecutor has the obligation to prove all the elets constituting the crime
beyond a reasonable doubt in order for the acctsduk convicted of such
crime.

These allocations of burden of proof by the law roe arbitrary decisions;
they are all in conformity with the basic principté allocation of burden of
proof discussed above — the party who asserts finmative shall prove the
existence of such fact. Thus, in the criminal cbardpe public prosecutor is
asserting that the defendant has committed theecdamtrary to the criminal
law. Before the discussion on the issue of shifting burden of proof to the
defendant, therefore, it is appropriate to exantiree facts that constitute the
crime and other facts the prosecutor has to provesi case.

2.2.1. Elements Congtituting the Crime and Other Factsthat Need
Pr oof

Proof and the substantive criminal law are conmkectyy the latter’s
identification of the elements constituting thengi A crime is an action (or
omission) that is contrary to ldvand is deemed to be completed and
punishable where “all its legal, material and mangfedients are presefit'and
“where the Court has found the crime proved andrdgggof punishment®®

The legal element refers to the provisions of thenioal law that define
whether a given action/omission is a crime. Sudbvigions state what facts
constitute a crime the presence of which need fartveed. The identification of
the elements constituting the crime is sometim#gdlit and becomes a subject
of heated argument in the court because all ofethelements may not be
provided for in the law (the relevant legal proweisi that defines the crime.

Although there is no restriction on tfreedom of religion, belief and opinipthere
are necessary limitations on one's freedom to sspoe manifest his religion and
belief (Art 27(5). Certainly, there are such neaeggestrictions on theight of
thought, opinion and expressi¢Art 29), andthe right to assembly, demonstration
and petition(Art 30).

% Article 20(3) of the FDRE ConstitutioSee the discussion on possible restriction
of rights provided for in the Canadian and Southicah constitutions under Section
3.2.1. below.

9 Crim. C., Art 23(1).

% 1d., Art 23(2); Jemila Mohammed Hagos, et. al., v Public Prosecyfederal
Supreme Court Cassation Division, Cass. F. No. BBY6l. 9, at 12.

9 Crim. C., Art 23(4).
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Thus, identification of the elements in such cirstances may require the judge
(or the parties) to go beyond the statutory deinit®

The public prosecutor should also prove other fdw$ may not necessarily
constitute the crime. Thus, apart from what them@ral Code provides for,
Article 111(1) of the Criminal Procedure Code provides thajivéry charge ...
shall contain: (a) the name of the accused; andh@)ffence with which the
accused is charged and its legal and material dngmés; and (c) the time and
place of the offence a8 where appropriate, the person against whom or the
property in respect of which the offence was coredijtand (d) the law and
article of the law against which the offence isdst have been committed.”
Article 112 further provides that “[e]ach chargeakldescribe the offence and
its circumstances so as to enable the accusedow kractly what charge he
has to answer [to]. Such description shall follosvdosely as [possible] the
words of the law creating the offence.”

The moral element of crimes is defined under Aegcb7ff of the Criminal
Code. Accordingly, a person is guilty of a crime, ‘lieing responsible for his
acts, he commits a crime either intentionally ornegligence™™? An action is
not punishable “if it was performed or occurredhwitt there being any guilt”
on the part of the actor “or was caused by forcgeura, or occurred by
accident™® Likewise, a person may not be convicted for “wihamneither knew
of or intended, nor for what goes beyond what benided either directly or as a
possibility”.1%

Intention exists where a person commits “an unlbdwfud punishable act
with full knowledge and intent in order to achievgiven result® or that “he,
being aware that his act may cause illegal and shable consequences,
commits the act regardless of such consequencesatimy”. ' An intentional

1% Some argue that the public prosecutor has toeptbat defendant committed the
crime without a justification and excuse. Thus,qgbrof lack of affirmative defence
becomes an element of a crime because it ultimatédgts culpability. For instance,
the court inMullaney v. Wilbuy 343 U.S. 790 (1952) goes beyond the statutory
definition of the crime of murder to find absendepassion. L. E. Chiesa (2011)
“When an Offense is Not an Offense: Rethinking $upreme Court’'s Reasonable
Doubt Jurisprudencet4 Creighton L. Reyat 653, 675, 658 & 659.

Place and time of the crime is also provideduieder Crim. C., Art 26 making the
subject matter one of substance rather than mecegure.

10214, Art 57(1) secondlinea

1931d., Art 57(2).

19414d., Art 58(3).

19514, Art 58(1)(a).

19%14d., Art 58(1)(b).

101
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crime, in the absence of justifications and excusesalways punishabf@’
However, once the elements constituting the crineeidentified, each of them
must be proved beyond a reasonable doubt by tlse@uton.

Sentencing comes after conviction; thus, the fua$ are essential for the
determination of sentence either by aggravatidmitigation or otherwise are
proved by preponderance of the evidetféelhis is because those facts come
after the presumption of innocence is effectivaspebved:*® However, where
the aggravation changes the article under whicldéfendant is to be convicted
or if it substantially increases the sentence, tiiase facts should be proved
beyond a reasonable doubt as they relate to cilityabt

2.2.2. Standards of Proof of Facts Constituting the Crime

Facts exist or do not exist; they do not existriababilities*'? Proof of facts is

assessed in terms of conviction; convictions aggessed in term of degrees
which is determined based on the quantum of eveléoicthe determination of
the ultimate fact!® Thus, proof of facts is assessed in terms of fhitibes,
e.g., the occurrence of a given fact is more os lpobable than its non-
occurrence where the standard of proof is by prdpance of the evidence.
The “highest degree of probability” is what is edll“truth”*** There is always
a degree of doubt/uncertainty that is tolerategriomof because it cannot be
avoided, although the degree of doubt that is atéel in civil matters is much
higher than that is tolerated in criminal mattdiserefore, it is commonly stated

1971d., Art 58(2).

198 There are two different ways of looking at thereénts of the crime that are relevant
to our discussion: the first is violation of what provided for by the legislature
where the law comprehensively includes all the el of the crime. The second is
violation of the prohibitive norm and the absenégugtification or excuse. Thus,
depending on the nature of a particular crime,pthielic prosecutor has the burden
of proving both the commission of a crime and whaperopriate, the absence of
justification or excuse. Chiessipranote 100, at 650, 651.

19914, at 654, 657, 666.

1014, at 654,

11 Chiesasupranote 100, at 649, 650.

112G, Postema (1983) “Fact, Fiction and the Law: tBam on the Foundation of
Evidence” in William Twining (ed.), Facts in Law6 Archiv fur Rechts-und
Sozialphilosophigat 40.

131d., at 41, 42 & 57; Parlet. al, supranote 75, at 88.

114 per Olof Ekelof (1964), "Free Evaluation of Evide" in8 Scandinavian Studies in
Law, at 51. Also see Postensupranote 112, at 39, 44
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that the prosecution has to prove its case beyardsonable doubt in order for
the defendant to be convict&d.

According to the American common law understandoigstandards of
proof, there are three levels of prd&tProof in civil matters are not that strict;
the most lenient degree of proof is by the prepoamtze of the evidence. In
selected matters, where for policy reasons theslegire chooses a higher
standard of proof, clear and convincing evidenceeggiired. We seem to have
these common law types of standards of proof. Taedsairds of proof in judicial
decisions is nowhere expressly stated in Ethiogais except in the Revised
Anti-Corruption Special Procedure and Rules of Ewvidenregarding
confiscation of property obtained as a result ofruation™’ A closer
examination of the matter gives the impression ithauch areas where there is
no specific type of evidence required, as suggesigedhe Revised Anti-
Corruption Special Procedure and Rules of Evidenceocl&nation
N0.434/2005, a lesser standard of proof by prep@amde of the evidence is
good enough.

In some instances, although the law does not spaityf refer to the degree
of proof, the substantive codes provide for speaifiodalities of proof. e.g.,
proof of ownershig?® proof of a will}*° and proof of filiation"* Those types of
evidence, by their very nature, have higher probatialue and thus proof by
such evidence is stricter than proof by prepondsranf the evidence. The
standard of proof in those instances can propeglydferred to aslear and
convincingevidence.

5 |n the United States the rule is establishedheySupreme Court in M/inship397
U.S. 358 (1970). See further, Chiesapranote 100, at 649. In the United Kingdom
and its former colonies, including India, the adlbon of the burden of proof is
established by the House of Lordsifoolmington v. Director of Public Prosecution
(1935) A.C. 462.

16 K. M. Clermont and E. Sherwin (2002) "A ComparatiView of Standards of
Proof'50 Am. J. Comp. Lat 251-53. In the British system, however, trene only
two standards of proof: proof by a balance of philiiges for civil matters and proof
beyond a reasonable doubt in criminal matters.

117 Revised Anti-Corruption Special Procedure andeBuf Evidence Proclamation
N0.434/2005, Art 33 provides that “[tlhe standafdproof required to determine
any question arising as to whether a person hasfibeth from criminal conduct, or
the amount to be recovered shall be that applicableivil proceedings” This
provision was initially introduced in Proc. No 23001, Art 24.

18 Civ. C., Arts 1193 — 1203.

1914d., Arts 896, 897.

120 Eam. C., Arts 123 ff.
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The standard of proof required in criminal matteysdifferent from that
required in civil matters. All the elements congtitg the offence have to be
proved beyond a reasonable doubt in order to fieddefendant guilty?* Proof
beyond a reasonable doubt is a common law corgefihe concept of ‘a
reasonable doubt’ is nowhere intelligibly defindtlg leaving the concept
vague'® The standard of proof in criminal matters is ratablished in our laws
nor is it stated in the Federal Supreme Court Cass#livision decisions that
are binding interpretation of the law. However,réhare indications that the
standard of proof in criminal matters is much higthan in civil matters?* The
courts in Ethiopia were applying the “beyond a osable doubt” standard of

12 The standards of proving the elements of the erinnot uniform when such
element of the crime is proved as an offence, aefance or as an affirmative
defence. The rule is all the elements constitutiregcrime have to be proved beyond
reasonable doubt in order for a defendant to beictd of such crime. However,
when a defendant raises it as a defence, he h@sve such fact by preponderance
of the evidence in order to create reasonable daMbere the fact is raised as an
affirmative defence, defendant has to prove that fay preponderance of the
evidence and the public prosecutor has to dispitdv&yond a reasonable doubt. For
in-depth analysis of the subject, see Chisgpranote 100. Also seafra note 140.

122 |n the United States, for instance, although threcept of proof beyond a reasonable
doubt has long standing history, it is crystallizede: Winshipand elevated to the
level of a constitutional rule relatively recentlynderwood supranote 6, at 1301,
J. C. Sheldon, “Presumptions against Criminal Dades, Affirmative Defenses,
and a Substantive Due Process Interpretatidoninty Court of Ulster v. Allér34
Maine L. Rey.at 306; Chiesasupra note 100, at 649; Mueller and Kirkpatrick,
supranote 73, at 801. The concept is reaffirmedviilaney v. Wilbur343 U.S. 790
(1952) andPatterson v. New York32 U.S. 197 (1977).

123 See in general, R. D. Bartels (1981) “Punishmemdt the Burden of Proof in

Criminal Cases: A Modest Proposd@6 lowa L. Rey Underwood,supra note 6,

and Chiesasupranote 100.

Article 2149 of the Civil Code regarding tort ¢t resulting from a criminal action

where a criminal case is filed in another courtvjates that “[ijn deciding whether

an offence has been committed, the court shallbeobound by an acquittal or

discharge by a criminal court.” Likewise, whererthés a civil claim joined to a

criminal action, Article 158 of the Criminal Proeed Code stipulates that “[w]here

the accused is acquitted or discharged, the cbatft isot adjudicate on the question
of compensation and shall inform the injured pdinigt he may file a claim against
the accused in the civil court having jurisdictiomhese provisions do not directly
state the standard of proof that is employed inl @nd criminal trials; however,
they give indications that the standard of proofriminal matters is higher than that
required in civil matters. The fact that the Ci@lode is borrowed from the
continental system and the Criminal Procedure Gederrowed from the common
law system indicates that the difference in thenddads of proof in civil and
criminal matters is universal.

124
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proof in criminal matters which was presumably adiiced by British judges
and government advisot$. It appears that the proof beyond a reasonabletdoub
principle has been taken to heart, and our judge® consistently using the
words when they enter judgment whether it is atajuior conviction of
defendant?®

In the French system, including Germany, represigataof the civil law
system, the degree of proof required to convictedembant is “thorough
conviction” orconviction intimeof the judge. This standard does not prescribe
rules that can be cited as a source on which ‘tlleess and sufficiency of a
proof particularly depend” but rather requires bé tjudges “that they ask
themselves, in silence and reflection to seek outthe sincerity of their
conscience, what impression the evidence repodathst the accused and the
ground of his defense have made on their rea%n”.

125 Buhagiar, a Maltese, and a British citizen wassjutent of the High Court here in

Ethiopia. His mentor and the one who brought hirgtltiopia, Sir Charles Matthew,
also British and previously Chief Justice in Maltsas Ethiopian Government
advisor at the Ministry of Justice since the sechall of the 1950s. Trained and
having had worked in the common law system, itresspmed that they introduced
the principle of proof beyond a reasonable doubhdd#rd of proof. Buhagiar,
William <www.maltamigration.com> (last accessedAgjust 2009).

In recent years, there are judgments which stetethat the defendant “has (not)

disproved the prosecution evidence.” This effetyivdiminates the meaning of “a

reasonable doubt.” It is not clear whether the @gdgse this phrase in their ruling

either because of gaps in reasoning and poor di@iuaf the evidence or
indifference to the concepts of a reasonable dandtthe degree of proof that is
expected of the defendant. At times, court recshasv that the judge does not even
properly evaluate the prosecution evidence wheeriggt a ruling based on Article

141 of the Criminal Procedure Code. In some redeaisions there is no mention of

(beyond) a reasonable doubt in writing judgm@&iere is not even consistent use of

the phrase “beyond a reasonable doubt.” There lhrsods of phrases for the

concept. Worku Yazesupranote 59, at 133, 134 note 37.

127 Article 353 of the French Code of Criminal Prosesiprovides the following:
“[blefore an assize court [the court trying feloogses] retires, the president shall
read the following instructions, which, in additjshall be posted on large letters in
the most prominent place in the conference room:

The law does not ask an accounting from judgesrobirgls by which they
became convinced; it does not prescribe for thelesron which they must
make the fullness and sufficiency of a proof pattdy depend; it requires of
them that they ask themselves, in silence andctedte to seek out, in the
sincerity of their conscience, what impressiondhiglence reported against the
accused and the ground of his defense have matteimmeason. The law asks
them only the single question, which encompassesfuth measure of their
duties: ‘Are you thoroughly convinced?’

126
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A certain degree of proof is required only to ceeah equivalent degree of
moral certainty in order to reach a certain corolusegarding a material fact.
The degree of one's conviction or moral certairynot be measured. The lack
of such measurement, makes a rational discusswasaimpossible on whether
a common law jury is better convinced when a factproved beyond a
reasonable doubt or a civil law judge is bettervooced when the facts are
proved toconviction intimeof the judge. It is certain that both concepts of
standards of proof serve the respective societyitaiscdbelieved that both have
achieved their respective purpos&slt is cogently argued by comparative
lawyers that in criminal matters, the civil lame@nviction intimeand the common
law beyond a reasonable doubt standards of precéquivalent?

Although there are no proper and rational distordito be made between
the common law concept of beyond a reasonable dauwdbtthe civil system
concept ofconviction intime regarding the degree of conviction in the mind of
the trier of fact, our courts need to continue gdime common law ‘beyond a
reasonable doubt’ standard of proof in criminal terst for the following
reasons? First, Ethiopian courts have been using beyondasanable doubt
standard of proof for a long time and all practiges appear to have taken it as
the norm thereby rendering its continued use muagiee than the civil law
conviction intime Second, beyond a reasonable doubt standard of appears
to be much more intelligible than tleenviction intimebecause it is seen in the
context of the other two standards of proof — pnejgwance of the evidence and
clear and convincing evidence. Third, related te fbregoing two reasons,
beyond a reasonable doubt standard of proof is nesshsusceptible to abuse
than conviction intime Fourth, both the Criminal Procedure and the Civil
Procedure Codes are borrowed from the adversarsérsg, and the use of
beyond a reasonable doubt standard of proof is antyatter of consistency.
Finally, the general background of the working aiiton of the two standards of
proof, the training of the judges in the respectystems and integration of the
work of the police and the prosecution office ifedtent in systems that have

Also see, in general, Clermont and Shengirgranote 116.

128 Different legal traditions may have different pesses. However, human rights
conventions and procedures have the effect thasyseems have a more or less
common standard of process across legal systepisaipsupranote 90, at 739.

129 Clermont and Sherwisupranote 116, at 245, 246.

130 A proper and serious comparative examinationotfi lzoncepts indicates that there
is no distinction between the common law beyondasonable doubt standard and
the civil law conviction intime The unifying factor is the individual right to
presumption of innocence until proven guilty whigquires a higher standard of
proof. Although the concept has not brought aboutvergence of the two systems'
procedures of proof neither system's fair processuperior to the other. Jackson,
supranote 90, at 757, 764; Clermont and Shensupranote 116, at 245, 246
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beyond a reasonable doubt standard of proof ansethizat haveconviction
intime. In this regard, the administration of our crimijuestice is much tuned to
the common law system, and our judges have yeave Buitable training and a
different working experience to handé®nviction intimeand make a proper
distinction betweegonviction intiman civil and criminal matter§

Thus, the public prosecutor in Ethiopia has to prall the elements
constituting the crime beyond a reasonable doubtnénts of the crime include
not only the violation of the law prohibiting thetaor omission, but it may also
include absence of justification or excddeFurther, where the fact is an
aggravating circumstance constituting an elementhef crime, it has to be
proved beyond a reasonable dotibtSuch is the case where, because of
aggravation, the provision under which the accusedo be convicted is
changed even though he is not originally chargeteuthat Article.

3. Burden of Proof Borne by the Defendant

3.1. Affirmative Defences

The initial burden of proof that the state bearprtove all the ingredients of a
crime beyond reasonable doubt (in order for defehda be convicted) may
appear to bshiftedto the defendant only in two circumstances. Theyvehere
the defendant raises affirmative defences and wihertaw allows an ingredient
of a crime to be proved by presumptions. Althougmain focus of this article
is presumptions, a few words may be appropriateiahfiirmative defences, a
tool by which the burden of proof is said to bdtski to the defendart?

In the General Part of the Criminal Code, there as#fijcations and excuses
which may fully or partly exempt defendant fromnainal liability.*** When a
defendant raises any of these affirmative deferfoess not denying the facts;
the defendant rather affirms the action or omississerted by the prosecution,

131 |n the civil law system, both in France and Gempnahe standard of proof required

in civil matters and criminal mattersasnviction intime Clermont and Sherwirhd.,
at 245-47, 250. It is alluded earlier that the dtads of civil and criminal matters is
different. Thus, while using the same standard,ingaklifferent application is quite
a task.

132 G. C. Christie and A. K. Pye (1970) “Presumpti@msl Assumptions in Criminal
Law: Another View”Duke L. J, at 935, 936).

133 Chiesasupranote 100, at 654.

134 Some even consider shifting both elements oféiaf proof amount to affirmative
defences. Sheldosupranote 122, at 291, 292.

135 Some of the justifications and excuses inclutisphute coercion (Art 71), superior
order (Art 73), necessity (Art 75), legitimate defe (Art 78) and mistake of fact
(Art 80).
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but invokes justifications or excuses against arahiliability. This involves
alleging the presence of other facts that do nonfpart of the prosecution’s
assertions. In affirmative defences, because tfendant is asserting new facts,
the burden of proving those new facts is on himis T perfectly in line with
the principles discussed above for allocation eftarden of proof as between
the litigantst*® A defendant, however, by his affirmation of thetfaalleged by
the public prosecutor, waives the burden of prawhb by the public prosecutor
regarding the facts constituting the crime. Affitiaa defences do not actually
shift the burden of proof because they do not dmiest exceptions to the
prosecutor’s duty to prove guilt beyond a reasamablubt-*’

Some legal systems have the rule that defendaméstbgrove justifications
or excuses by the preponderance of the evidencke whe public prosecutor
may disprove such justification or excuse beyorasoeable doubt® This is
not, however, compatible with Ethiopia’s laws. Nekeless, as guilt (as
discussed in the preceding section) must be prdyethe public prosecutor
beyond a reasonable doubt for a criminal convigtignis sufficient for
defendant to create a reasonable doubt on thequiise's case.

3.2. Presumptions

Presumptions are not rules of evidence; they aveeuplural rules that define the
relationship between two facts - the basic fact$ #re presumed fatt? The
relationship is that, a presumed fact is deemedegraintil proven otherwise by
the other party if the party in whose favour thegumption operates proves the
basic facts by a required degree. The degree sfréhationship between those
facts differs in different circumstances. The miaimrequirement is that there
has to be a rational/logical relationship betwdenltasic facts and the presumed
facts2*® For instance, in the case of the issue of patermihere a man lives

136 See the discussion on the allocation of burderprobf 2.1.1 above. Also see
Underwood supranote 6, at 1303, 04 including note 11 thereunder.

37 1EA, Sec 105.

138 This is the case in the United States, for examphiesasupranote 100, at 657.

139 p_C. Giannelli (2003)Jnderstanding EvidencéNew York: Matthew Bender and
Co.), at54

140 Regarding presumptions in civil matters, it isessary to see if there is a rational
connection between the operative facts and theupred facts, and whether the
connection is good enough. S&tobile, Jackson & Kansas City R. R. Co. v.
Turnipseed219 U.S. 35 (1910) (Holland and Chamberlin, n B8ve, at 162). The
degree of the relationship between the basic taudsthe presumed facts range from
a rational one, when it is permissive presumpttionpne of beyond a reasonable
doubt, in mandatory criminal presumptions. Sheldswmpra note 122, at 279,
283,284. When the mandatory statutory presumptigere initially introduced, the
requirement was that there be a rational connettiween the operative facts and
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with a woman in wedlock and a child is born aft80th day after the marriage
and before the 300th day after divorce, the pateofithe man is presumétf:
There is a logical connection between the factshef man's living with the
woman in wedlock for a specified time and the isstpaternity to a child born
during the marriage. Likewise, where there is askaental agreement in which
“A” pays a sum of money to “B” on a monthly basigeaeipt issued by “B” for
the month of September leads to the presumptidrtiibgoayments for the prior
months are pailf’? There is certainly a rational connection betwdenreceipt
for the month of September and the issue of payrwenhe previous months
because they are similar transactions emanatimng tihe same legal obligation.

There are two types of presumptions: rebuttable amdbuttable
presumptions. In rebuttable presumptions, onceptiréy in whose favour the
presumption operates proves the basic facts, ther gparty may produce
evidence in order to disprove such presumption. €fiect of (rebuttable)
presumption is that, it shifts the burden of prtwothe other party against whom
such presumption operates. However, it is onlytimelen of production that is
shifted. In the common law system, where evidenctehe issue has not been
produced, such non-production of evidence genemMiyoses a party to an
adverse result or directed verdict*® The burden of persuasion remains with
the party on whom it is originally ca¥f.

the presumed fact. However, when such presumptitecta presumption of
innocence such relationship is required to be dnbegond a reasonable doubt.
Christie and Pyesupranote 132, at 923, 924. For the progressive madifia of
this standard by the U.S. Supreme Court, see Hblard Chamberlinsupra note
87, at 154-159.
YL Fam. C., Arts 126, 128.
Y2 Civ. C., Art 2022.
143 Directed verdict is a verdict by the judge on tewat of fact without presenting the
issue of facts to the jury. As Ethiopia does nateha jury system there is no directed
verdict. However, the decision to be entered as @er Pro. C., Art 256 is
equivalent to this concept of directed verdictptovides that “[w]here evidence
which should have been produced in accordance Mith137 or 249 is not so
produced due to the default of either party, thercenay at once pronounce
judgment ...”
Regarding presumption in civil actions and proiegs, U.S. Federal Rule of
Evidence (FRE) Rule 301 provides that “[ijn all itizctions and proceedings not
otherwise provided for by Act of Congress or bystheules, a presumption imposes
on the other party against whom it is directed Itlneden of going forward with
evidence to rebut or meet the presumption, but doeshift to such part the burden
of proof in the sense of the risk of non-persugsighich remains throughout the
trial upon the party on whom it was originally casklso, see G. Weissenberger

144
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In irrebuttable presumption, once the presumpt®restablished the other
party is precluded from disproving such presumpt®ach rules are not in the
realm of evidence law; they are rules of substantaw!*> There are social
policy justifications for the application of presptions, both rebuttable and
irrebuttable, in civil matter¥® There appears to be limited application of
rebuttable presumptions in criminal matters; howete the knowledge of this
author, there is no irrebuttable presumption thpgrates in criminal matters in
any other legal system.

3.2.1. Presumptionsin Criminal Matters

It is an essential manifestation of the principlgp@sumption of innocence that
the state has to prove all the elements constijuthe offense beyond a
reasonable doubt in order for defendant to be ctedt*’ In several legal

systems, there is no exception to this principke. iRistance, irRe Winshig*®

the U.S. Supreme Court held that the public prosechiés to prove all the
ingredients constituting the crime beyond a reasiendoubt. It appears there is
no meaningful exception to this rule. In criminahtters, the U.S. Supreme

(1995) FEDERAL EVIDENCE: 1996 Courtroom Manual (€immati: Anderson

Publishing Co.) at 29.
145 Giannelli,supranote 139, at 53.
16 Those policy justifications in using presumptidos proof of facts in civil matters
may be seen in the area of presumption of absgmesumption of paternity and
presumption of payment. They are all designed tires$ social problems to make
life easy for those affected by the event. The iappbn of such presumption is
between the parties which are deemed to have ggudlarms and the effect, if
there is such negative effect, is only on the priypéghts or status of the parties.
When a fact is to be proved, it has to be pramedny of the modalities of proof;
customarily, there are oral evidence (testimonggudnentary evidence and exhibits.
Presumptions, although referred to as modalitiesrobf under Civ. C., Arts 2002
and 2003, in their application in criminal mattgpsesumptions are exemptions of
proof. Proof is an affirmative showing of the eziste or inexistence of a fact.
Furthermore, presumptions are different from infiees in that they are legislative
decisions of mandatory inferences; inferences efted the discretion of the judge
to make his own findings based on his experienck lartowledge regarding the
relationship between the different categories ofsfa
Beyond a reasonable doubt standard of proof isaneonstitutional principle;
however, the presumption of innocence is crysedlizn and is elevated to a
constitutional right level irRe Winshigby the U.S. Supreme Court. Sagpranote
122. Thus, if presumption of innocence is giveroastitutional stature, it follows
that the other side of the subject, a reasonahlbtdshould also be afforded equal
treatment because the two are inseparably integtitdolland and Chamberlin,
supranote 87, at 149.

147

148
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Court held that only permissive statutory presunmsti@re constitutionaf?
Where there is mandatory statutory presumption, phresecutor must
“‘demonstrate beyond a reasonable doubt that tlsenmed fact may be inferred
from the proved fact or fact§® thereby rendering them useless to the
prosecution. Thus, the prosecution cannot rely iperethe inference as a “sole
and sufficient basis for finding” of the presumegtf it must also be shown that

such inference actually works “as a matter of abjedact” "

In few legal systems, presumption of the existesfcEn element constituting
a crime is considered to be an exception to theebtated rule. For instance, in
the United Kingdom, inVoolmington v Director of Public Prosecutiorisis
held that statutory provisions that shift burdenpobof to the defendant by
presumption are to be regarded as exceptionsgautg’®? Such parliamentary
acts authorising proof of elements constituting thieme by presumption are
usually related tdntention or knowledge The validity of such legislation is
tested based on the 1998 Human Rights Act (whieldapted in order to enable
the UK discharge its treaty obligations) and Adidb(2) of the European
Convention on Human Rights (ECHR) which provides tfegdteryone charged
with a criminal offence shall be presumed innocemtil proved guilty
according to law.”

The 1971 Misuse of Drug Act does not require thescution Services to
prove knowledge of the content of the substana@der to prove possession if
a defendant was proved to be in control of suclsteuge; it rather places the
burden on the defendant to prove that he doesans Buch knowledge of the
content of the substan&®. The validity of the manner of proof of knowledge
this legislation was tested against UK's treatygattion under ECHR. Although
the provisions of Article 6(2) are stated in absaherms, the European Human
Rights Court's jurisprudencé&dlabiaku v Francdeindicates that, it does not

149 Holland and Chamberlindl., at 153.

150 The U.S. Supreme Court in the Ulster case seveesitricted the application of
mandatory presumptions that it made it “practicalseless to the prosecution.”
Sheldonsupranote 122, at 278, 279, 287, 288

Id., at 278, 279, 287, 288. Statutory criminal pregtiom some opine, must be
regarded as ‘irrational’ or ‘arbitrary’ ...if theres ia reasonable doubt as to the
inference of the presumed fact from proof of therafive facts on which it is made
to depend. Holland and Chamberlsypra note 87, at 166. When prosecution is
proving a fact by presumption, the presumed factikhnot receive less evidentiary
treatment than other facts constituting the crilde.at 163. Statutory presumptions
are manifestations that the legislature has lessera for reasonable doubt standard
and presumption of innocendbid, at 151.

152 (1935) A.C. 462; Dingwalkupranote 74, at 450.

%% d., at 457.

151
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prohibit presumption of law or fact. It only “reqes states to confine
them[selves] within reasonable limits which takeiaccount the importance of
what is at stake and maintain the rights of theded”*>* Therefore, the House
of Lords held that the convention does not prohgiiifting the legal or
evidential burden to the accusegd.

The court, however, made a distinction betweenld¢igal burden and the
evidential burden. Shifting the evidentiary burderthe defendant is held to be
not contrary to UK’s treaty obligation. Regardinge tlegal burden, the court
adopted two stages of analysis: validity of goveenin objective and
proportionality of the measure. It was held by migjathat imposing the legal
burden on the defendant is a disproportionate respoto any public

objective’®®

Likewise, Article 11(d) of the Canada Charter of Rgland Freedom
provides for presumption of innocence. The provisiof Article 1 make it clear
that this right is subjected to “... such reasoadibhits prescribed by law as can
be demonstrably justified in a free and democraticiety.” Under the Drug
Control Act, which is substantially identical to thi's 1971 Misuse of Drug
Act, David Edwin Oakes was charged with possessiohashish oil for the
purposes of trafficking. He was found in possesgtmntrol) of the substance
with the presumed knowledge of the content of thbstance. The accused
challenged Section 8 of the Narcotic Control Acttba basis that it violated
Article 11(d) of the Charter. The Supreme Court oh&ia adopted the test
whether there is “pressing and substantial” govemtnobjective to warrant
overriding a constitutionally protected right timaay be upheld under Article 11
of the Charter; and if so, whether the means (skifthe burden of proof to
defendant) is proper. The Court finally struck dawe rule on the ground that it
violates defendant's right to presumption of inmmee>’

The South African Constitution, very much influencley the Canadian
Charter, has detailed provisions regarding the ditiwh of the rights enshrined
in the Constitution. Thus, Section 36 (1) provides:

[t]he rights in the Bill of Rights may be limited lgrin terms of law of
general application to the extent that the limitatis reasonable and
justifiable in an open and democratic society baseduman dignity,
equality and freedom, taking into account all ralevfactors, including-
a) the nature of the rights;

b) the importance of the purpose of the limitation;

c) the nature and extent of the limitation;

1541d., at 453.

155 d., at 453.

156 1d., at 460, 46.

157 R. v. Oake$1986] 1 S.C.R. 103.
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d) the relation between the limitation and its purpasel
e) less restrictive means to achieve the purptse.

Such shifting of the burden of proof to defendargynie constitutional for
systems like the UK where acts of parliament are subsidiary to a written
constitution®*® or South Africa and Canada where there is a dotistial
provision for limited authorisation of restrictiasf rights within the bounds of
such authorisation.

Ethiopia has, however, adopted a constitution whicborporates and
entrenches the principle of the presumption of gamee of the accused until
proven guilty before an independent, competent angartial court. As
discussed above, the Criminal and the Procedure Gedege that ‘intention’
as an element of a crime needs to be proved sepasat a fact constituting an
element of such crim&® Despite such constitutional provisions, however,
Ethiopia has adopted laws which provide for prdaohtention or knowledge by
presumption in several and diverse types of crimes.

There is even an irrebuttable presumption regardiogh intention or
knowledge that constitutes an element of the crihheis, with regard to crimes
committed through the mass media, the Criminal Codwiges that “[i]n
determining the liability of a person ... for thenee committed through the
product of mass media, the content of the mattall e deemedo have been
inserted, published or disseminated withifull knowledge and conséntf the
editor-in-chief, deputy editor, publisher, printdisseminator, ett®* [Emphasis
added]. Itis further provided that “[n]o proofttee contrary may be admitted in

138 For further discussion on limitations on rightsthe South African Bill of Rights see
J. De Wall, I. Currie and G. Erasmus (200he Bill of Rights Handbook, Fourth
Ed, (Lansdowne: Juta & Co.) Chapter Seven, at 144 ff.

139 |n the UK system, as there is no written consitity the parliament is supreme.
Thus, such liberal restriction of rights by acts thie parliament cannot be
unconstitutional. In systems where there is cangtital supremacy, such as ours,
that is not the case. Every subsidiary legislatieeds to conform with the formal
and substantive requirements of the ConstitutioheM there is legislation with a
provision which is contrary to those constitutioraovisions, certainly, those
provisions of the subsidiary legislation would Beno effect.

160 Certainly, proving a state of mind is a diffictdisk for the prosecution. Confession
is the best proof there is. Sometimes, confessiaorot even considered proof; it is
considered as a waiver of proof rather than a prdofvever, state of mind is also
proved by circumstantial evidence; such relevanotsfare motive, preparation for
the commission of a crime, or premeditation.

181 Crim. C., Art 43(5). Under this provision the fdhat there was no knowledge and
consent of the accused regarding the content edsertdisseminated is not defence;
it would only be the absence of the content froohsuedia outlet.
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such a case®® These are not evidentiary provisions; they arestutive
provisions which establish guilt by presumption dese they preclude contrary
proof®® Such presumptions are contrary to the principlegresumption of
innocence until proven guilty; the public prosecu® excused from proving
those facts that are deemed to exist. Such pregumspdre also contrary to the
constitutional “right to adduce or to have eviderm®duced in their own
defence, and to obtain the attendance and exawomnafi withesses on their
behalf before the court®

3.2.2. Rebuttable presumption

It is in the nature of the crime of corruption tis¢éate of mind should be proved
separately as an essential element constitutingrihree. Proof of the elements
constituting the crime of corruption by presumptappears to be introduced by
the Anti-Corruption Special Procedure and Rules afi&we Proclamation No.
236/2001, Art 24. Such presumption is incorporated the Criminal Code in
broader form. Thus, there are presumptions regardlements of crimes of
corruption both for specific corruption offences wasgll as general/blanket
presumptions for certain categories of corruptiomes.

a) Presumptions regar ding specific crimes

Article 419(1) of the Criminal Code provides thateatain property is deemed
to have been obtained by corrupt practices and gacdon is punishable where
the public prosecutor proves that a person in digafiice:

a) maintains a standard of living above that whiclcasnmensurate
with the official income from his present or pashmoyment or
other means; or

b) is in control of pecuniary resources or propertgpdbportionate to
the official income from his present or past empient or other
means ... unless he gives a satisfactory explantdithe Court as to
how he was able to maintain such a standard ofdiwr how such
pecuniary resources or property came under higaont

There are also presumptions that affect personstkaelated to the accused. It
is provided that:

162
Id.

183 A provision which is equivalent to the presumptiaf guilt is a stark contrast to the
protection of freedom of expression enshrined & @onstitution. It is almost a
presumption of guilt because the basic fact tha¢dggiired to be proved is the mere
content of the media product “inserted, publishedisseminated.”

154 EDRE Const., Art 20(4).
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[where the Court] is satisfied that there is reagoibelieve that any

person, owing to his closeness to the accusedhar aircumstances,
was holding pecuniary resource or property in tfastor otherwise on

behalf of the accused, such resources, or propkdl, in the absence of
evidence to the contrary, be presumed to have teéer the control of

the accused®

These provisions establish and define the crimecarfruption. In these
provisions, presumptions of the facts constituting crime are the bedrock of
the crime of corruption. It is only by disprovingese presumptions that a
defendant may be acquitted from the charge of fiineecof corruption.

b) General/blanket presumptions

The Criminal Code has introduced a general/blankesymption of state of
mind for those offences considered to be corrupfidius, in any ‘action’ that is
considered as a corrupt practice, the essentialezle of the crime, state of
mind, is deemed to exist where other facts are gaoArticle 360 of the
Criminal Code provides that “[ijn respect of the aesrspecified under Articles
356-359, the acts shall be presumed to have beasnwlith the intent to utter.”
It is not clear whether this presumption is retl#aor irrebuttable. However, it
can be argued that because contrary proof is nptessgly precluded and
precluding such contrary proof would be contrarythe provisions of FDRE
Const., Art 20(4), the right of defendant to presantience in his defence, such
presumption is rebuttable presumption. Another gtamof general or blanket
presumption is embodied in Article 403 of the Cnali Code titled
‘Presumption of Intent to Obtain Advantage or tquie”. The provision
stipulates the following:

Unless evidence is produced to the contrary, whaseproved that the
material element [the act] has been committed &setkin a particular
Article providing for a crime of corruption perpated to obtain or
procure undue advantage or to cause injury, suckhad! be presumed
to have been committed with intent to obtain foeseif or to procure
for another an undue advantage or to injure th# oginterest of a third
person.

The provisions that follow Article 403 of the CrinainCode list the various
categories of corruption offences. As is evideranirthe provisions, this
presumption is rebuttable and the defendant magyw® contrary evidence.
However, disproving a presumed state of mind isentbificult than proving it.

Thus, the burden on defendant is unreasonable.

15 1d., Art 419(2)
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3.2.3. Thekind of presumptions contemplated in the Policy

The Criminal Justice Administration Policy stateatttvhen certain basic facts
are proved by the public prosecutor, the courtlgh@sume the existence of
certain other facts. It is, therefore, up to thdeddant to disprove such
presumptiort®® This is also referred to in the various paperssemeed for
implementation of the Polic}’ The presumption regarding the media is taken
directly from the 1957 Penal Code, adopted fourades before the current
Ethiopian Constitution, with minor modifications. & lpresumptions regarding
the crimes of corruption are incorporated into t@eminal Code from
Proclamation No 231/2001 without substantial madifion, other than the
minor change to give them a broader application dbbrcrimes related to
corruption. Therefore, it is hardly possible to egp a milder content or
application of presumptions as contemplated byPiblecy.

One might wonder whether the burden of proof coplataed to be shifted to
the defendant is legal burden or evidential onds Huestion is legitimate in
view of the words used in the papers presenteohiplementation of the Policy.
As the papers are written in English they use #m@n$ “reverse onus of
proof”.*®8 If we have to take the literal meaning of the termeversing the onus
of proof is only shifting the evidential burdentbe burden of production. It is
hardly possible to take such terms literally anduase that they are used to
mean what they actually connote. They are rathesdly used to mean shifting
both the legal and evidential burden to defendachbse, this distinction does
not seem to be appreciated at all in the pracfisgous courts nor are defence
counsels raising such arguments.

Therefore, such distinction, in Ethiopia’s legast®m, appears to be without
effect. Further, even if it is understood and apiatted, there is no significant
practical distinction between the legal and eviggriurden. If a defendant is
able to produce evidence it is only a litle moréore to prove the facts
operating in his favour. Therefore, the kind ofquneption contemplated by the
newly adopted Policy is not expected to be diffefeom what is already in
application — shifting both the legal and evidenbarden to the defendant
regarding the elements constituting a crime, uguallention or knowledge.

1% The Policy, Section 4.4.

7 There were about six papers for the implememtatié the Criminal Justice
Administration Policy. Only two of them are relevao this subject where there is a
specific mention of shifting the burden of proofttee defendant in few selected
serious crimes: 1) Criminal Justice AdministratiBolicy — Federal Democratic
Republic of Ethiopia: Elements of an Implementat®lan, at 22; and 2) Preliminary
Analysis of the Legislation Requirements of then@nial Justice Administration
Policy, at 11; Sesupranote 72.

168 Id.
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However, what cannot be stated for sure is whether operation of the
presumption will also be extended to other matdaiets or whether they will be
limited to knowledge or intention.

4. Burden of Proof in Alleged Coercion during Police
I nterrogation

The police routinely interrogate suspects as patth® investigation process as
per Article 27(2) of the Criminal Procedure Code. Ajon problem regarding
burden of proof in criminal matters is that of preelating to coercion during
alleged confession of a defendant.

The interrogation of the defendant is not the nsaiarce of proof to establish
crime. A case in point is trial in absentia. Hoee\after having taught the law
on criminal procedure and evidence for several gjetlis author has never
encountered a court case which states that a defemas opted not to give a
statement to the police by exercising an accusesbpis constitutional right to
remain silent®® Stated otherwise, the suspect (the arrested peasways gives
a written statement regarding the commission ottitee. In not few cases, the
suspect confesses to the commission of the crimeaigous reasons. However,
the public prosecutor produces the confession as‘libst’ evidence on the
matter. Often, the defendant contends that he loafessed to the crime on
coercion and it should not be admissible as eviel@gainst him.

In the ideal scenario, as laying the foundatiorth&f evidence, the public
prosecutor has to prove that such confession &iradad in conformity with the
Constitution. In such cases, however, the courtsglyoshift the burden of
proof to the accused. The usual erroneous judieedoning is that because the
defendant asserts the affirmative about police omdact during investigation,
he has to prove his assertion. In some casesptifession is relevant not only
for its content but also for other evidence gattidbased on the confession,
commonly referred to as fruits of a poisonous ttésfortunately, the burden of
proof in alleged confession cases is convolutedh wiher unrelated matters.
This is particularly so when courts fail to progefriame the issue.

In police misconduct cases, the defendant chalkmggriety by contending
that the evidence is unlawfully obtained therehlymsiiting that it should not be
admitted into evidence. The courts on the othedhfmame the issue from the

189 The accused appearing before the investigatitigepofficer (whether on summons
or by a compulsory process) may deny or admit tiramission of the crime. The
third possibility can be opting to keep silent. Thethor has not seen a police
investigation report submitted to the public pregec stating that the suspect is
present and he, exercising his constitutional rilghs refused to give statements.
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perspective ofveracity and, in effect, proceed to examine whether such
confession is reliable evidence in the matt®rThus, even in cases where
defendant proves coercion, such courts often redlsah the confession is
supported by and is in conformity with other evidenand is therefore

reliable!’™

The issue in the alleged confession case is whetbeh confession is
obtained lawfully. In view of the above test fologhtion of the burden of proof,
it is the public prosecutor who has the burdenrof/ing that the confession was
obtained lawfully. That is because the public pecoser is asserting the
affirmative and thus has to prove that the conéesss obtained in conformity
with the Constitution and other provisions of the.f4

In whatever form the confession of a defendantrésgnted to a court, it is
usually presented as documentary evidence. ltoiwekier, arguable whether it
is documentary evidence. The public prosecutor #isbiinto court under the
expectation that it is obtained in accordance Withlaw, and this constitutes its
foundation. For the defendant, however, it is geadugh if he states that the
confession is obtained contrary to law. Such iscéme when a person disclaims

0|n Federal Ethics and Anti-Corruption Commission v.niliat Layine, et al.

defendant alleged that he gave incriminating statgmto the police after he has
been psychologically coerced by the latter. TheeFadSupreme Court held that
"the confession is supported by other evidence ildnnot be said unreliable.”
(Federal Supreme Court, 2000, Crim. F. No. 1/89)dsfaye Engdayehu v. Public
Prosecutor defendant proved he was tortured by the polidee Gourt, however,
held that his confessions are consistent with odwdence and are thus reliable
(Supreme Court Circuit Bench, Cr. App. File No. A88llo/74). Likewise, inAli
Dugadibo v. Public Prosecutodefendant claimed police misconduct (Supreme
Court Circuit Bench, Cr. App. File No. 171/75). Toeurt framed almost the same
issue and arrived at the same conclusion as athteeever, the court acquitted
defendant not because of the proof of allegatiopadice misconduct but because
the confession is the only evidence and there isomtradiction between the
confession given to the police during investigatiord the confession given to the

o Woreda Court at the preliminary inquiry.

Id.

172 Before a documentary evidence or a real evidenadmitted, it must be proved that
the evidence is what it is purported to be. Thiswisat is called laying the
foundation. Parket. al, supranote 75, at 50ff. Laying the foundation, however,
has a wider application than authentication. Fataince, before a secondary
evidence is admitted, the proponent must proveptireary evidence is lost (E.g.,
Civ. C., Art. 2003). Authentication and laying tfmindation are preconditions to
the admissibility of an item of evidence. G. WeidsergerFederal Evidencel996
Courtroom Manual (Cincinnati: Anderson Publishing.)Cat 244; also see FRE rule
901 Requirement of Authentication or Identification
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his alleged handwriting or signature in a non-anticated document (Civ. C.,
Art 2007(1)) or where heirs “declare that they ai recognize the writing or
signature of their ascendant” who is deceased. (CivArt 2007(2)). Likewise,
Section 104 of the Indian Evidence Act provided tfidhe burden of proving
any fact necessary to be proved in order to eratyeperson to give evidence
of any other fact is on the person who wishes e guch evidence.”

There are also other reasons why the public présedias the burden of
proof of propriety in confession cases. First, ihablic prosecutor has a
constitutional duty to see to it that the rightsleé suspect under Chapter Three
of the Constitution are respected and enforé&@d&mong various fundamental
rights, the suspect is entitled to the protectigaiast any form of cruel,
inhuman and degrading treatméhand the presumption of innocerfé@Thus,
when the public prosecutor presents the allegefession as evidence against
the defendant, he is also asserting the affirmdtigg the confession is obtained
respecting the constitutional rights of the susfpecused and that the public
prosecutor has discharged its constitutional dutesnforce and protect those
rights.

Second, a distinction should be made between statisnmade to the police
(under Article 27(2) of the Criminal Procedure Codad extra-judicial
admissions or evidential admissiofisand the judicial admissions that are made
before the court (based on Articles 35, 132, etdhef Criminal Procedure
Code). As the court judicially notices the fact odking the latter admissions
and their contents, judicial admissions need notpbaved. Extra-judicial
admissions are, on the other hand, made outsideotitg, to whomever they are
made. In such instances, the facts stated in soofegsion and their content
must be proved to the codff. One such confession is the one made to the
police based on Crim. P. C., Art 27(2). This is ahllaying the foundation
before evidence is admitted.

Furthermore, it is the state that chooses the planee and setting for
investigation and interrogation. Defendant has \gtlg choice, if any, during
interrogation. It is difficult, if not impossibldor a defendant to prove that he
was coerced while being interrogated by the politaere the state makes it

173 EDRE Const., Art 13(1).

7% Art 18.

175 Art 20(3).

178 Giannelli,supranote 139, at 434, 435.

Y7 There are two aspects of challenge to extrajaidammissions: the hearsay aspect
and the constitutionality aspect. What is relevasre is the constitutionality aspect
of the challenge.
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difficult for the individual to prove propriety dumg confession, then it is on the
public prosecutor to prove that the confessiorbisiaed lawfully*®

Concluding Remarks

There are several manifestations of the rights qieesson to be presumed
innocent until proven guilty. One such manifestatis the duty of the public
prosecutor to prove all the elements constitutiregdrime beyond a reasonable
doubt. The defendant on the other hand, does et tioagparticipate in the proof
against him. There are, however, several ways bictwithe principle of
presumption of innocence is violated in our crinhipgstice administration.
First, there are provisions in the Criminal Code #siablisitheexistence of an
element of the crime, including intention/knowledgg presumption. When
such presumption is rebuttable presumption, bothetidential and the legal
burdens are shifted to the defendant in violatibthe constitutional principle of
the presumption of innocence and the notion of &umental fairness in the
administration of the criminal justice. And wherdet presumption is
irrebuttable, it entirely nullifies the constitutial right of the accused to present
evidence in his defence.

The newly adopted Criminal Justice Administrationli¢yo contemplates
shifting the burden of proof to the defendant iw feerious crimes, such as,
crimes against the constitution and the constmatioorder, terrorism and
organised crime. The nature of the presumptionthadelements of the crime
that can be proved by presumption are yet to bmetfby the law. While the
government, with all the resources and specialj@stice institutions, is said to
have found it difficult to prove the elements tlahstitute such crimes, it is
clearly unfair to expect a defendant to be ableftectively submit his defence
once such element is presumed to exist. Moreowisr ai consistent practice that
when a defendant challenges the admissibility & donfessions obtained
during interrogation because of police miscondtiog courts require him to
prove coercion.

The presumptions in the Criminal Code operate in re¢\w@imes each of
which constitutes and element of a serious offefbe.crimes wherein proof by
presumption is contemplated in the Criminal Jusfideninistration Policy are
more serious and entail severe penalties. Thetliattthese crimes are mostly
non-bailable and severely punished should have tadem as a deterrent not to
use presumptions as proof in such matters. Theiaxal predicament relates to

8 This argument on difficulty of proof of facts sutwo ways - both for and against

defendant. However, the difficulty of proving cderc emanates from the state's
choice of the place, time and manner of interragatirhe individual suspect does
not choose where to be interrogated.
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the lack of physical freedom of the defendant heoito gather evidence under a
setting whereby the Public Defender's Office is adtnnon-existent. Even if
courts may grant a defendant the opportunity foveneent in order to obtain
evidence and to contact witnesses, such permigsidhe court is not even as
half effective as being released on bail to defemelself. Such lawgolicy and
practices clearly nullify the principle @resumption of innocencanshrined in
the Ethiopian Constitution and its constitutionalues. =
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Introduction

The Preamble of Ethiopia’s Investment Proclamatigtroclamation No.
769/2012) states the need to encourage and prome¢stment “so as to
strengthen the domestic production capacity andebyeaccelerate the
economic developmenf the country and tamprove the living standards of its
peoples’ Article 5 of the Proclamation further statestththe objectives of the
investment policy of Ethiopia are designedirtgprove the living standardsf
the peoples of Ethiopia through the realizationso$tainable economic and
social developmeht Sub-Articles 1 to 8 of this provision state tkpecific
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some of the themes in the first chapter of the @ighunpublished PhD thesis
(University of Warwick Law School, June 2012, Fimatsion 9 December 2012). The
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Disciplinary Seminar and to the Inter-disciplindgsearch Papers colurohMizan
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objectives of Ethiopia’s investment policy whichter alia, include, accelerated
economic development, foreign exchange earningsugfir export expansion in
volume and variety, saving ‘foreign exchange throygoduction of import
substituting products,” encouraging ‘balanced depelent and integrated
economic activity among the Regions and strengtlgerire inter-sectoral
linkages of the economy’. Towards this end, Articte envisages the
enhancement of ‘the role of the private sector’ famdign investment.

The package of specific investment incentives tu& available to both
domestic and foreign investors are embodied in R¢éigns No0.270/2012. They
include customs duty exemption for capital goodd eanstruction materidis
for all investments other that four spheres ofvéttds stated under Schedules 7,
11, 14 and 15 of the Regulations. Moreover, income éxemption for the
number of years stated in the Regulations is pralvide various sectors. The
incentives further include income tax exemption éxpansion or upgrading,
loss carry forward, remittance of fund, land allbma at modest leasehold
payment rates, bank loan incentives and faciligaifirastructure and utilities.

However, there are ambiguities and inconsistenoieshe path towards
achieving the expectations enshrined in Ethiopliags that aspire to promote
investment whichinter alia, is meant to bring about development. This paper
briefly inquires into these ambiguities and challes. The first two sections
highlight the setbacks in the pursuit of the lineaydernization theory and the
evolution of development doctrines from the 195®she 1990s. The role of
institutions, free trade, infant industry proteatiand FDI-led takeoff as factors
in development are briefly discussed in Sectionan8 4, followed by the
various alternative paths highlighted in Section®57. And finally, the last
section forwards a synthesis on Ethiopia’s devekprpursuits and setbacks.

1. Aspirations toward ‘Linear Modernization’ and Setbacks

In the 1950s and 1960’s, the theorynoddernizationenvisaged that economic
development will go throughinear stagesfrom ‘traditional’ societies with
agrarian subsistence economies to the interim ploispre conditions of
takeoff followed by the take off (i.e. industrializatior) phase which will then
lead tomaturity (sustained level of productivity and internationatwork) and
ultimately to the replacement of basic subsistemoeeds by rmass
consumptiori? Kaldor, for example, believed that “there can ititeldoubt that
the kind of economic growth which involves the w$anodern technology and

! Investment Incentives and Investment Areas ReddoreDomestic Investors Council
of Ministers Regulations N0.270/2012, Article 13.

2\W. W. RostowThe Stages of Economic Growth: A Non-Communist Mslni(:%’d
Ed. 1991), pp 4.
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which eventuates in high real income per capitajnconceivable without
industrialization”® The ‘ftake-off phase was presumed to lead to
industrialization and entrepreneurial classes ‘fasytdid in Britain in the
nineteenth century” and it was assumed that during the phasemaiturity
“steady economic growth outstrips population grdwdlfter which the final
stage unfolds “when high mass consumption allows theesgance of social
welfare”? This theory assumed that modernizing the law agdllinstitutions

would facilitate development, surplus capital amehtinvestment capital.

The waves of codification of laws in Ethiopia inetlhate 1950s and early
1960's clearly show efforts to enhance developm#mbugh legal and
institutional reform. In 1964, Emperor Haile Selagemarked: “In a real sense,
the development of the nation depends upon thela@vent of our legal
institutions”® With regard to the role of legal education in depenent, the
Emperor gave emphasis to the role of the admitistraf justice in a modern
state which “demands well trained qualified persasevery level® and
underlined that “Ethiopia needs a modern legalgssibn just as she needs the
modern legal system ..5”

The preamble of the 1960 Commercial Code of Ethiopads “... the
progress of Our Empire in the field of commerceurezs the codification of our
Commercial Laws...” Moreover, the preface of the Comuia¢ Code,
paragraph 3, states that the Code “will assist i@ #wift and orderly
development of Ethiopia’s economic life.” Similgrthe preamble of the 1960
Civil Code of Ethiopia states the significance of t@ede for the “orderly
development of the legal system”. The prefacenefQivil Code (paragraph 1)
further relates its promulgation with the “modeatian of the legal framework
of [Ethiopia’s] social framework so as to keep pawgth changing
circumstances of the world” and “in order to cormdate the progress already
achieved and facilitate yet further growth and dewment.”

A strong link was envisaged betweelaw and developmentin the
preambles and prefaces of the Ethiopian CommercideCGmd Civil Code

% N. Kaldor (1966)The Causes of the Slow Rate of Growth in the Urkiiegdom
Cambridge: Cambridge University Press. P. 54 (ineP&heehan (May 2008)
“Beyond Industrialization”: New Approaches to Deyainent Strategy Based on the
Service SectorUNU Wider Research Paper No. 2008/60.

* Baker (2006)Sustainable Developmefitondon: Routledge), p. 2.

® |bid, citing (Pepper 1996).

® Emperor Haile Sellasie’s speech for the First [Ea#ension program Graduating
Class. HSIU, 4 November 196d4ournal of Ethiopian Lawvol. Il, No.1 (1965),
page iii.

" Ibid p. ii.

® Ibid.




314 MIzZAN LAW REVIEW Vol. 6 No.2, December 2012

promulgated in 1960. Both had the objectivesnabdernizingEthiopia’s legal
system and legal institutions through reforming ldn® and modernizing legal
institutions along the footprints of western legg$tems and institutions. As the
Emperor’s speech cited earlier indicates, focus giaen to legal education and
the legal profession which were believed to bepasable from the reform of
laws and legal institutions. In short, the enacthegrmany Ethiopian Codes of
Laws in the 1960s, the establishment of Haile SedasUniversity Faculty of
Law (currently Addis Ababa University School of Lawn 1963 and the
subsequent efforts and international support gleaflect the views, aspirations
and commitment of those decades.

Max Weber’s explanatidrregarding the “role of modern legal system in the
emergence of Western civilization” shows that legavelopment occurred
simultaneously with “political and economic transfation” and he regarded
these legal, political and economic factors as trally causative’ which led to
“the industrial system and the centralized natites’® Weber admits that
Europe’s rational legal system had positive contidns toward the
development of capitalism and industrialization #Burope. However,
modernizing a legal system, according to Trubekalysis of Weber’s theory,
does not on its own produce economic development,” but “merely helps
structure the free market systef”.

Unlike the assumption of the ‘linear developmergatty’, the findings of
Hans W. Singer and Raul Prebisch indicated the giadieterioration of terms
of trade between exports of primary product (eogd) and industrial products.
This was so because income from export of induspraducts has elastic
demand while the demand for primary products islaste. The Singer-
Prebischthesis also indicated the wild fluctuation in exgarice of agricultural
products and advocatetfuctural reformwhich, inter alia, needs “restructured
international economy on historically differentrtes”*? The theory called for
infrastructural development to enhance intra-regiiotrade, border region
development, and ultimate regional integration agndeveloping economies.
This theory has influenced the domestic laws of ynaountries and the

® Max Weber(1978, Guenther Ross & Claus Wittich, ed&cpnomy and Society
(Berkley: University of California Press).

2 David M. Trubek (1972) “Toward a Social Theorylafw: An Essay on the Study of
Law and Development” Th¥ale Law Journalolume 82 No. 1 (82 Yale L. J. 1) at
12.

! Ibid, 15.

12| .an Cao (1997) (1997) “Law and Economic DevelopmArNew Beginning?” Book
Review,Texas International Law JournaVol. 32, p. 555.

13 Jose A. Ocampo, (2001) “Radl Prebisch and theldprent agenda at the dawn of
the 2£' Century”, CEPAC Review6, at 35-37.
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international legal regime as can be noted in t$tmal accommodations for
certain developing country preferences” within inagional trade regimé$.
Moreover, it has encouraged sub-regional and regiomstom unions and free
trade areas among developing countries.

The critique forwarded by thetructuralistmodel against thenodernization
theory of development was further sharpened byd#pendency theonyhich,
among other things, advocatdchport Substitution Industrialization(ISl).
Supporters of thedependencytheory™ argued that the ‘core’ world economy
would not allow developing countries to go throutife western path of
economic development because they are passiveplggies’ of the centre to
which they serve as suppliers of raw materials aedpients of mass
production. Dependency theory “sees internatior@nemic relations in a
world capitalist system as contributing to the uddgelopment or distorted
(dependent) development of states in the periptfrgccording to Tamrat
Zerihun, the failure of the dependency theory tierothe promises it had made
is mainly attributable to the failure of agricukufto provide the necessary
industrial capital™’

In contrast to the theories above, tieirhan capitdl development theory
gives prime focus to education, health and othemdw development
indicators™® This theory contends that poverty alleviation aadous aspects of
economic and social justice ought to be focal ooftdevelopment, and that
resources allocated for education (for example) Wathin the domain of
investment and not consumption. The influencehdd tonception is apparent
in literature and reports (of various internatioogganizations and transnational
institutions) such as UNDP Human Development Resport

It is, however, to be noted that, in spheres oktlgyment such as education,
focus on quantity rather than quality and standasddetrimental to human
development. This is because human development naearise from hasty
expansion in the number of universities and grastuéwhich obviously pushes
up a country’s ranking in Human Development Indedl), but from real
development in education with effective threshallsguality and standards.

4| an Caosupranote 12, p. 556.
'3 For example: Andre Gunder Frank (19€8pitalism and Underdevelopment in Latin
Americg London: Monthly Review Press.

1 David F. Greenberg (1980) “Law and Developmentight of Dependency Theory”
Research in Law and Sociolggyolume 3, page 138 [ibaw and Development
Edited by Antony Carty, Dartmouth Publishing C&92] p.98.

Y Tamrat Zerihun, (1988) “The Development-Underdeprient Controversy:
Comparative HighlightsBirritu, No. 38; 18.

'8 Theodore W. Shultz (1979) “Nobel Lecture: The Hmoits of Being PoorJournal
of Political Economy1980, Volume 88, No. 41, pp. 639- 651.
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Human development presupposts bé and ‘to dd what the graduate profile
envisages in the domains of competence, behaviahatitudes rather than the
mere having of degrees and diplomas of various nomenclatudeu a setting

of a meteorically rising numbers with compromisetilgy and standards. It is
the real achievements attained in education amadirigaservices and not sheer
numbers that can augment a country’s institutiocegbabilities and human
capital which are decisive in the pursuit of knodge-based economic
development.

In spite of their differences, the various theo¢slevelopment considered
the third world as a bloc and regarded the the@seapplicable to all members
of the third world. Moreover, the theories optinaatly contended that progress
was achievable and regarded the law as a tool tsmdevelopment and the
state as a political entity that can actively figamie the process. According to
Schuurman, Post World War 1l developmental paradigimared at least three
characteristics:

“The essentialisation of the Third World and iteabitants as homogeneous

entities;

- The unconditional belief in the concept of prograsd in the makeability of
society;
- The importance of the (nation) state as an analytiame of reference and

a political and scientific confidence in the roleloe state to realise

progress™®

In spite of the variation in policies and the urigieg theories thereof, the post-
war period until 1970 can be regarded 8k€ Age of Regulatiénin contrast to
the ‘Transition Period of the seventies andr'he Age of Deregulatidrirom the
eighties until the preseft. These periods can further be classified into the
decades which represent distinct concepts andnsotibdevelopment.

2. Evolution of the Development Doctrine: 1950’s t4990's

Thorbecke analyzes the evolution of the developndeatrine (from 1950 to
2005) by classifying the periods into decades. “TGegelopment economists’
tool kit in the fifties contained such theories and concepts as the Wsip’'p
(Rosenstein-Rodan 1943), ‘balanced growth’ (Nurks&3)9 ‘take-off into
sustained growth’ (Rostow 1956) and ‘critical minmueffort thesis’

¥ Frans J. Schuurman (2000). “Paradigms lost, pgnasiregained? Development
studies in the twenty-first centuryrhird World Quarterly Vol. 21, p. 8.

% Ha-Joon Chang (2008lobalisation, Economic Development and the Rotbef
State(London & NY: Zed Books) pp. 159, 165, 170.
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(Leibenstein 1957)® During the fifties, the emphasis on large-scal@sment
“was strongly influenced by the relatively succatsfevelopment model and
performance of the Soviet Union between 1928 a1 During this period,
industrialization was considered as “the engingroivth which would pull the
rest of the economy along behind it” and the indaissector “was assigned the
dynamic role in contrast to the agricultural whighs, typically, looked at as a
passive sector to be ‘squeezed’ and discriminageéhat”®® Development was
perceived from the context of modernisation “amdfurn, modernisation was
equated with westernisatiof®.

During the decade that followed, i.e. thxties ‘economic dualism'was
influential and the role of agriculture was recagui “as a supplier of resources
by being an active and co-equal partner with modwetastry”. This period was
marked by “[tlhe success of South Korea and Taivimnnurturing their
agricultural sector and using the agricultural &spto achieve a successful
industrial take-off ...">> As Hettne observes, the strategy of developmeriglu
the 1950s and 1960s “was country-based and the ¢kt main agent,
supposedly guided by development theory. Oftes ¢liidance was based on

‘development ideology’ 2

In the 1970s the increasingly worsening economic situatiodom-income
economies resulted in lesser reliance on “GNP @snainant all-encompassing
objective”?’ Development was redefined “as a process that ghbale as
simultaneous objectives: growth and poverty alléerd.?® The role of the
informal sector and traditional agriculture in thecess of development were

L Erik Thorbecke (2007). “The Evolution of the Demgient Doctring1950 — 2005,
in Advancing Development: Core Themes in Global Comsphavrotas &
Shorrocks, Editors (New York: Palgrave Macmillgmgge 5.
These concepts equated growth with developmentigmded growth in low-income
economies “as essentially a discontinuous procegsinng a large and discrete
injection of investment”, and the ‘big push’ hypesiis emphasized “the importance
of economies of scale in overhead facilities arsldimdustries” (p.5). Theaake-off’
principle required “a minimum threshold of the istreent to GNP ratio ... given the
prevailing capital--output ratio” and “theritical minimum effecthesis’ called for a
large discrete addition to investment to triggeumulative process within which the

’ induced income-growth forces dominate induced iresai@pressing force@p. 5-6).
Ibid, p. 6.

% |bid.

24 Jennifer A. Elliot (2006)An Introduction to Sustainable Developméﬁ’[ Ed.
(London: Routeledge), page 15.

% Thorbeckesupranote 21, pp. 8, 11.

0 Bjorn Hettne (2009)Thinking about developme(Zed Books), p. 2.

2" Thorbeckesupranote 21, p. 11.

2 bid, p. 12.
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also recognizedlhe decade of 198@gas converted into the ‘lost development
decade’ and was predominated by stabilization atndctsiral adjustment
policies owing to the debt crisis. This period witnessed a “strong sentiment to
do away with aid altogether and have private chffirs substitute for it

The 1990s was increasingly dominated “by the neddibpolicies of the
World Bank (WB) and the International Monetary FulidK)” and they were
considered as appropriate policies to enable mamgldping countries to come
out of severe balance of payments difficulties gyaw worse since the 1980s
and “that were considered to threaten the intesnati financial system as a
whole” 3! This period was marked by the structural adjustrpeograms (SAP)
of the IMF and World Bank that aimed at modifyinghét structure of an
economy so that it can maintain both its growtle rahd the viability of its
balancescz)f payments in the medium term’ (Reed, 199§ i.e. to address issues
of debt”:

This decade of neoliberal economic doctrines amdcsftral adjustment
programmes naturally came up with prescriptiondratle liberalization and
privatization in Ethiopia. The economy had combirtéé dual features of
‘underdevelopment’ (which it shares with other Sdharan African countries)
and that of a ‘transitional’ economy due to thetdeas that it shared with
Eastern European economies thereby augmentingthplexity of the path.

3. The Role of Institutions in Development: Reciproal
Causal Relations

The role of good governance and institutions in eligyment is awarded
attention since the 1990s. The word institutioouti not be conflated with the
term ‘organizatior®> because it represents a wider concept than owmfions.
As Douglass North points out “[i]nstitutions arethumanly devised constraints

#bid, p. 15.
The 1980s also witnessed ideological changes imfle@ by Reagan’s and Thatcher’s
administrations during which “developing countnesre strongly encouraged - if not
forced - to rely on the operation of market foraed in the process to minimize
government activities in most spheres - not justipctive activities” at a time when a
strong state was required to effectively balanc#lmiing measures such as
stabilizing balance of payments and simultaneolilstyalizing trade. (p. 19)

% bid, p. 19.

3L Elliot, supranote 24, page 24.

32 \bid, pp. 24, 25.

33 John Vogler (2003), “Taking Institutions Seriousklow Regime Analysis can be
Relevant to Multilevel Environmental Governanc8lpbal Environmental Politics
Volume 3, Number 2, May 2003, p.26.
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that structure political, economic and social iat#ion®* which may be

informal such as “sanctions, taboos, customs, ttoexdi, and codes of conduct”
or formaf® enforceable legal rules such as contracts andepgopights. North
notes “the evolution of political and economic ihgtons that create an
economic environment that induces increasing priddtyé. *® He argues that
the development of institutions is incremental dmely “provide the incentive
structure of an economy” because as the structuocdves “it shapes the
direction of economic change towards growth, stignaor decline’’

Chang observes that institutions refer to both fdrensof institutions (such
as democracy, independent judiciary, etc.) andfuhetionsthat they perform
(such as rule of law, respect for private propedgyernment effectiveness,
enforceability of contracts, maintenance of pri¢ab#ity, the restraint on
corruption)”® Chang identifies two categories of theoreticalbfgms in the
dominant discourse on institutions and developmddé criticizes the
assumption “that the causality runs from institaido economic development,
ignoring the important possibility that economic velepment changes
institutions”>® Secondly he criticizes the manner in which “te&tionship is
theorized in a rather simplistic, linear, and statay”*° Chang does not deny
the role of institutions in development but envissaga dual and reciprocal
relationship between economic and institutionaletigepment:

Economic development changes institutions througmumber of
channels. First, increased wealth due to growth rmo@ate higher
demands for higher-quality institutions (e.g., deds for political
institutions with greater transparency and accduliyy. Second,
greater wealth also makes better institutions magordable.
Institutions are costly to establish and run, dms liigher their quality,
the more ‘expensive’ they become. Third, economevetbpment
creates new agents of change, demanding new tretisd*

% Douglass C. North (1991), “InstitutionsThe Journal of Economic PerspectivEs!.
5, No. 1. (Winter, 1991), p. 97.

*® |bid.

% bid, p. 98.

7 bid, p. 97.

% Ha-Joon Chang (2010), “Institutions and Economéw&opment: theory, policy and
history”, Journal of Institutional Economid2011), 7:4, p. 485.

¥ bid, p. 476.

“% |bid.

! Ibid.
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Chang further clarifies his position that his viest®uld not be misconstrued as
saying institutions do not matt&r. Developing countries cannot have ready-
made and full-fledged institutional competenciesd acapabilities at the
threshold of ‘Global Standard Institutions’. This because institutional
development presupposes incremental progress aneinforced by other
dimensions of development which in return shape facditate the direction
and pace of economic and social development.

Although most of Chang'’s core arguments are pla@sibis difficult, in the
context of Sub-Saharan Africa, to assert that Ghesality may be stronger” in
the direction of “economic development improvingstitutions” than “better
institutions promoting economic developmett”. First, this argument solely
refers to formal institutions and does not considiee strong informal
institutions such as what Max Weber states as ptistestantwork ethic that
preceded and accompanied Europe’s industrial r&eolu Secondly, the
experience in Sub-Saharan Africa (in the contexthef current global system
(which gives primacy to ‘free trade’ rather thaairftrade’) differs from the
earlier experience in other economies which manatgedake-off despite
relatively modest levels of institutional developtheThus, a Sub-Saharan
African country which, for example, is under ciwiar or political instability
ought to resolve its institutional problems (atsketo a certain level of peace,
stability and functional institutions) before any eamingful economic
development can be achieved.

4. ‘Free’ Trade, Infant Industry Protection and FDI-led
Takeoff

Although the United Nations had declared the 19&8sthe ‘decade of
development’, it “turned out to be a very bad dectt most of the countries of
the South™* The earlier period of national and social movermémat pursued a
spectrum of optimistic policies and ideologies wakowed by “the period

1970-2000 which saw the downfall of most of these@ments in power, or at
least a drastic revision in their policies” as a&ufe of “the period of the

flourishing of globalization” and the resultant tigionment.*®

*2Ha-Joon Chang (2011), “Reply to the comments pstitutions and Economic
Development: Theory, Policy and History'Journal of Institutional Economics
(2011), Volume 7: 4, p. 597.

3 Chang (2010)supranote 38, p. 476.

4 Immanuel Wallerstein, “After Developmentalism aalbbalization, What?”
(Keynote address at conference, ‘Development Qtigdig for the 21st Century,’
Cornell University, Oct. 1, 2004%o0cial ForcesMarch 2005, 83(3) p. 1264 .

** |bid, pp. 1268, 1269.




INTERDISCIPLINARY RESEARCHPAPERS 321

Since the 1980’g)eo-classicaliberal theories of development promoted free
markets and trade liberalization in developing d¢oes. Yet, low-income
economies have encountered problems in the coufrskberalization and
globalization. The Asian Financial Crisis of 199@; example, demonstrated
that “the poor in an era of globalization tend ®rhore vulnerable to external
(essentially macro-economic shocks)” thereby makingmportant to design
and implement a set of safety nets and structuedsures that would reduce

their vulnerability”#°

Thorbecke contends that globalization is not aabddi substitute for a
domestic development strategy and suggests thalapeng countries should
pursue both active liberalization and active domedevelopment policies
rather than passively wait for “the market forcéglobalization to pull them on
a fast development track®.He notes that passive liberalization, may lead to
marginalization and countries “need to strengthestitutions as well as to
invest in agriculture in order to reach the takepaint for structural
transformation of their economies to proce&d”.

The prescriptions of free trade and liberalizatcdearly benefit developed
countries and newly industrialized economies. As rghauly notes, “the
developed countries did not get where they are thoaugh the policies and the
institutions that they recommend to developing ¢oes today™® The
mercantilist policies of Britain gave way to Adam i8iis notions of free trade
at a time when it was Europe’s leading industrialver. Most of the current
developed countries “actively used ... policieghsas infant industry protection

and export subsidies — practices that these daysawned upon ..>°

Chang supports the arguments forwarded by Friedrish (1789-1846)
“‘commonly known as the father of the infant indysairgument, namely, the
view that in the presence of more developed caemitrbackward countries
cannot develop new industries without state intetie@, especially tariff
protection”* List recalls Britain’s restrictioi$ and argues that in the absence
of such schemes “their newly established nativeufsaturers could never hope
to succeed in free competition with the old andglesstablished manufacturers
of foreigners” whom Chang lists out as the “ltaliathe Hansards, the Belgians,

** Thorbecke, supraote 21p.31.

A7 1
Ibid.

“® |bid.

*9Ha-Joon Chang (200Fjcking Away the LaddeDevelopment Strategy in
Historical Perspective (Anthem Press), p. 2.

50 ||h;
Ibid.

> bid, p. 3.

*2bid, p. 4.
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and the Dutch®? List argues that “free trade is beneficial amoogrtries at
similar levels of industrial development” and “tliege trade benefits Britain but
not the less developed economies”.

Any nation which by means of protective duties amstrictions ... has
raised her manufacturing power ... to such a degfrelevelopment that
no other nation can sustain free competition wigh, ltan do nothing
wiser thanto throw away these laddexs her greatness, to preach to
other nations the benefits of free trade, and tade in pertinent tones
that she has hitherto wandered the path of erarhas now for the first
time succeeded in discovery the treth.

List recalls Adam Smith’s prescription of ‘free deg to the USA at a time when
it was not yet adequately industrialized. The wagngiven by Adam Smith to
Americans regarding the risk involved in restrigtimports from European
manufactures was that it “would retard instead ofeterating their future
increase in the value of their annual produce, wodld obstruct instead of
promoting the progress of their country towards vesalth and greatnesg.

However, “the Americans firmly rejected Smith’'safysis in favour of
‘common sense’ and ‘the instinct of what was neasgsdor the nation’,
proceeding to protect their infant industries wjteat success after 1818”.As
Chang points out, US protectionism continued untémerged as the world’s
leading industrial superpower after which it becaire vanguard for free trade
although it “acquired such supremacy through thgonalistic use of heavy

protectionism™®

Globalization has considerably narrowed down thé&cpospace towards
infant industry protection (lIP) strategies. Priityarglobal pressures against
such policies are strong. And secondly, culturabglization has enhanced
consumerism thereby creating strong pull factowsatd legally and illegally
imported merchandises of consumption and affluedderdly, the current
influx of low-price goods from China and other newngustrializing countries
and their competitive price despite tariffs furtfexacerbates the pressures on
local infant industries, in effect, rendering thieetive protection of infant
industries difficult. This does not, however, jiysheo-liberal free ride against
the interest of developing economies but rathemwshthe extent to which
developing countries find it difficult to climb ughe ladder towards

>3 |bid.

* Ibid.

% List, in Ibid, pp. 4, 5.
%% List in ibid, p. 5.

> List in ibid.

*8 | bid.
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industrialization even if it had not been kicked agwby the developed
economies that used it while they were developing.

As Ozawa recalls, “post-war Japan effectively padsthe Hamilton-List IIP
[Infant Industry Protection] strategy in moderngints capital-intensive
industries (e.g., steel, machinery, automobilespéyrowing and improving on
Western technologies®.Even if the Second World War had devastated Japan,
“re-startedfirst with  then-comparatively advantaged, labor-inteasivight
industries and quickly redeveloped exports (eays,t textiles). Japan’s light
industries did not need — and in famtpided- investments by foreign
multinational enterprises (MNEs$®.

In contrast to the infant industry protection pathsdergone by Britain,
Germany, USA and Japan during their initial takehofindustrialization, FDI-
led kick-off seeks to use foreign investment asnéajump-starter of
industrialization and a more expedient alternativethe inward-looking IIP
strategy”®* To this end, Singapore, Taiwan and South Koreal ‘traset up
export-processing zones to attract labor-seeking iRCthe 1960s-70s, since
they lacked the experience of producing manufadtuesports®? These
countries “succeeded in attracting labor-intensnamufacturing, thérst step to
industrial modernization” while China “[opened] upr trade and FDI in 1978”
and “China’s special economic zones and low-wagerlahticed foreign MNES
to build China’s low-cost, export-driven manufactgyi swiftly alleviating
poverty”%® Such FDI-led takeoff at “theeginningstage of catch-up” has been
effective in these “labor-abundant emerging ecoesinsubject to the caveat
that advanced industrialization depends “incredgingn knowledge” and
demands “more sophisticated approactiés”.

In the Ethiopian context, neo-liberal prescripti@me not only against infant
industry protection (a scheme which is indeed clifti under the current global
system), but do not also bring about FDI-led taKeinless FDI is accompanied
by various endogenous and exogenous variables aratanalogous and
comparable to the economies that benefitted fromrThis is because FDI-led
take-off involves active (and not passive) liberation to attract foreign
investment in spheres where the host economy hesmgetitive advantage
which presupposes national and sector-level cotneiess.

*¥ Terutomo Ozawa (2012), “FDI, catch-up growth staged stage-focused strategies”,
Columbia FDI Perspective®lo. 70 (May 28, 2012).
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5. Informal Institutions and Poverty Reduction

Craig and Porter state the three central dimensain®overty Reduction
Strategy Papers (PRSP), i.e. economy, governaneestgpand they provide
critical accounts particularly in relation with tdénension of local governance
in Uganda’s poverty reduction program. They note rikégl observation that
“Global integration has become, for all practicairgoses, a substitute for a
development strategy” despite its “shaky empirgraund” and the distortion it
entails in prioritizing policie§® They further underline that “closer studies of
globalization typically refer to very uneven andfetientiated processes highly
dependent on particular local and economic init&tf® The concerns
expressed by Craig and Porter include “low rategrofwth in high reform
countries, unevenness in integration, high adjustroests and political fallout,
and the rise of concerns about longer term patrertlignce of growth and
inequalities™’

They explain the experience gained in Uganda wéfard to poverty
eradication plans and criticize “the plethora offcial stability and integration
best practice ‘rules’ considered necessary for ‘doeountable’ delivery of
resources to areas of local need according to jodatermined standards.”
Instead, they suggest “decentralized, participatdgynocracies” which (as
verified by cross-national studies) not only enleafeconomic growth, greater
predictability and stability”, but are also “moresilient to shocks, and deliver
superior distributional outcome® However, they note that “[d]ecentralization
done with merely technical objectives in mind cagrefy decentralize tyranny,
inadvertently politicize the local executive, andsoa greatly increase
volatility”. ®°

Craig and Porter indicate that “[g]lobalization peshand depends on a
progressive shift from informal to formal institois” and this displaces many
locally attuned social norms and rules of condudh wormally specified,
globally legible and legally binding normi$.They admit the significance of
macro-stability but underline that ultimately ittise “much more specific and
local dimensions of polity, society and economyéid to global change that
will determine outcomes for many podf”’.They conclude that International

% David Craig and Doug Porter (2003), “Poverty ReiducStrategy Papers: A New
Convergence™World Developmeritol. 31, No. 1 (Elsevier Science Ltd.) p. 56.

% bid (citing (Held, McGrew, Goldblatt, & Perraton: 1999

®7|bid. p. 56 (citing Rodrik, 2000).

% |bid. p. 66.
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Financial Institutions need to avoid ‘narrow bluefs’ in both peripheral and
semi-peripheral economies, and “still be within egifimate comprehensive
frame”, while local governments ought to “be aldesénd strong signals to IFIs
about where specific sectors and places are likehe disruptively impacted by
particular frameworks*? The lessons that Ethiopia can draw in this regstde
role that various (but not all) informal instituti® and social norms play in
development and the need to make sure that theparbastily displaced by
formal norms and rules.

6. Post-development Critics and Alternative Pathsfo
Development

Critics contend that “the post-World War |l discaeisf development is firmly
entrenched in Western modernity and econoffy&ccording to Escobar, the
conception of ‘alternatives of development’ reqsir&a theoretico-practical
transformation of the notions of development, maigrand economy**
Escobar notes that “the peoples of Asia, Africa &atin America did not
always see themselves in terms of ‘development’that [this] goes back only
as far as the early post-World War Il period” whanwvhole new political
economy - different from that of the colonial aeqpvar period - was set into
place”

Post-developmerritics contend that the notion of development Ibasome
“obsolete and bankrupt’ thereby invoking “alterva to development®
According to Matthews, the “environmental destroietwhich the post World
War Il development project appears to bring abauti other factors such as
broken post-World War Il promises and western calthomogenizatiod’ are
the causes for the rise of ‘post-development’ ditere. These critics forward,
inter alia, ‘relativist’ conception of development dependepbn the values and
cultures of communities in developing countries.

The current post-modern conception considers dpusot as “an

imposition of institutions and values by the Westaseas deemed to be in need
of development, guided by an over-ambitious, afifamatory development

2 bid, p. 67.

"3 Arturo Escobar (1992) “Imagining a Post-Developtiem? Critical Thought,
Development and Social MovementSdcial Text, No. 31/3Zhird World and Post-

2 Colonial IssuegDuke University Press), p. 22.
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theory””® This post-modern conception considers low-incoroenemies “as
legitimate objects for development intervention renoften that not of a harmful
kind”.”® Pieterse criticizes the recipes of developmetities that are regarded
as “relevant across countries and regifhshd regards developmentalism as
“the theorization (or rather ideologization)” ofetlpath pursued by the western
world 3! According to Pieterse, “[t]he crisis of developrtsism as a paradigm
manifests itself as a crisis of modernism in thestwand the crisis of
development in the soutf?.

Hettne believes that “this harsh assessment isorapletely groundless, but
nevertheless somewhat exaggerated.” On the pesitont, he admits that
development thinking has a rich tradition “encongrag important theoretical
debates on the dynamics of social change, as welhaambition to represent a
global experience of empirical conditions in diffat local corners of the
world”. He suggests that “[t]his rather healthybpanust therefore, in spite of
all criticism of the ‘modern project’, not be thravaway with the bath water,
but allowed to grow up into ‘global social theoty?

Most post-development critics do not refute the dnder development
pursuits in developing countries, but they envisagdti-modal perspectives
depending upon the particular realties of a giveuntry in lieu of a monolithic
conception of development. As Cox notes, “[t]he ésBar the future structure of
world order had become universal globalization werslternative paths of
economic, social and cultural development; or ohalessorbing civilization
versus a coexistence of several civilizatioff$”.

Globalization says: There is no alternative. In thenking of

globalization, societies will inevitably be shap#a conform to the
requirements of economic competition which meary twill become

more and more alike. Those who contest globalira@dfirm the

possibility of alternatives that embody values bd#rived from their
past and imagined as more desirable futures. erellare signs that
rampant individualism may have passed the poiathath it serves as a
dynamic of economic competition to become a thré&atsocial

cohesiorf?

8 Hettne, supranote 26, p. 2.
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In the context of Sub-Sarharn Africa, there is grmwdisempowerment of the
states trapped in debts and deficits. This phenomencurrently unfolding in a
global system with a relatively narrow segment ehdfactors and nascent
levels of corporate responsibility. The coalesceand refinement of global
development inevitably encounters challenges aghesase during the various
phases in the consolidation of the nation state.ndtion states had their darkest
periods in history particularly during their earlieenturies, ‘globalization’
likely continues to facilitate the interest of cest of global power and finance
until it eventually reaches at the cosmopolitangheienvisaged by various
thinkers such as Kant. As Sachs observes:

. 'mankind’, for the Enlightenment, was not justeanpirical concept
meaning the inhabitants of the globe; it had a tiameow built in.
'‘Mankind', in effect, was something yet to coméask to be realized as
man moves along the path of progress, successhelgding the ties of
authority and superstition until autonomy [as aenent of social
cohesion] and reason would refn.

7. The Notion of the Developmental State

Woo-Cumings points out that the developmental ststéshorthand for the
seamless web of political, bureaucratic, and motheyBuences that structures
economic life in capitalist Northeast Adfa. Evans regards the concept of the
developmental state as neo-utilitarianism and estdrit with the predatory
state. Developmental states take up tasks thdtegond regulatory functions
and also undertake entrepreneurial activities ag@essary part of economic
transformatiorf® States, according to Evans, may be developmentakedatory
depending upon “the way in which they affect depetent”® He uses the
qualifier ‘predatory’ where “[tlhose who controleéhstate apparatus seem to
plunder without any more regard for the welfarehef citizenry than a predator
has for the welfare of its prey.” Developmentahtss “foster long-term
entrepreneurial perspectives among private eligesnbreasing incentives to
engage in transformative investments and lowermggrisks involved in such
investments” and the consequences of their acpomsiote rather than impede

8 Wolfgang Sachs (1992), “One World” fhe Development DictionanA Guide to
Knowledge as Power, W. Sachs, Editor (London & Nensey: Zed Books Ltd), p.
103.

8" Meredith Woo-Cumings, Ed. (199%he Developmental Stat€ornell University
Press) p. 1.

% peter B. Evans (1989), ‘Predatory, Developmentdlather Apparatuses: A
Comparative Political Economy Perspective on thigdTWorld State,"Sociological
Forum, Vol. 4, No. 4, p. 562.
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transformation and developmefiEvans cites the East Asian NICs as examples
of a developmental state, Zaire [of the late 198s]a predatory state, and
Brazil [of the late 1980s] as the illustrative ‘inteediary’ cas® between a
predatory and a developmental state.

According to Vartiainen, three salient features guccessful developmental
state distinguish developmental states from posttal states that pursued
various development policieBrimarily, the developmental state must be strong
to impose its collective developmental objectives,meritocratic and ought to
be “insulated from both the market and the logic inflividual utility
maximization”. Secondly the state should have “thick external ties
[embeddedneksto the economy’s organized agents such as cdiposa
industrialists, associations and trade unions.” d Amrdly, there must be “a
relationship ofmutual dependencer mutual balancébetween the state and the
rest of the economy” in such a manner that the stah be “able to ‘discipline’
economic actors such as firms and trade uniondevagpreciating that their
privileged positions ultimately depend on the sssaaf the economy’®

Amsden holds a similar view when she states tleatwio major features of a
developmental state are the capacity to discighigebusiness and dispensing
assistance to the business sector. She cites Kdegmn and Taiwan as
examples for more effective industrialization inngmarison with other late
industrializing countries. These achievements, w@iong to Amsden, are
attributable to the state’s “power to disciplingg lusiness, and thereby to
dispense subsidies to big business according tora gifective set of allocative
principles.”®

As Chang points out, there are certain problemaatures that we can
observe regarding the free market economic syshainftee-marketers’ do not
tell us about* Equally important is the need to distinguish betwéhe level of
intervention of a predatory state from that of aedepmental state. The latter
empowers and monitors economic actors, and to #md, it requires
meritocratic institutions that monitor economic ast towards the country’s
developmental strategic objectives. Developmentaies are thus drastically
different from predatory states that are not ordnsiderably corrupt but also

% |bid, pp. 562, 563.
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make use of coercive institutions that scare ecanamtors and intimidate
entrepreneurs in the guise of regulatory interzemti

8. Synopsis of Ethiopia’s Development Pursuits and
Setbacks

Ethiopia has a long history of settled agricultureich dates back over 2000
years, and its ancient civilization is marked byiab institutions, obelisks,
churches, mosques, palaces, literature and muswettr, handicraftsmen
(such as goldsmiths, tanners, potters, etc.) wavked down upon until very
recently. This seems to have impact on the maistnamindset which has yet to
march towards a strong work ethic, innovation amtepreneurship.

The religious tradition (both Christian and Islanayg primacy to religious,
moral, social and cultural pursuits rather thanneocosic endeavours. It was
during the reign of Emperor Menelik (1844-1913)ttharious endeavours of
‘modernizatiof) in the economic sense of the term, started t@r lbeuit. This
momentum was enhanced during the reign of Empeaile Fbellassie | (1892-
1975) under whose government, the pursuits of ‘mudation’ continued until
the Italian Invasion in 1935, and thereafter.

The last three decades of Emperor Haile Selass@s coincide with the
decades during which the doctrines of developmeoltved through aspirations
of the big push (such as intensive investment and industrial@gtito the
doctrine of dualism of agriculture and industry in the path to deystent.
During the 1960s and early 1970s for example, thees progress in modern
agriculture. The steady growth of oil seed farmimgommercial farms towards
the Ziway road, cotton farms in the Awash Valley, evere cases in point.

Reservoirs were planned to be built at the headwatiethe Blue Nile based
on the studies conducted (in 1958) by Ethiopia affaboration with the US
Bureau of Reclamation in the Department of Interidris could have enabled
Ethiopia to use irrigable land at the size of abfaut% of the current land under
cultivation in Egypt® which would have required “six billion cubic medenf
the Nile River” and these dams could have saved &fteen billion cubic
meters per year that are lost due to evaporatichsaepage at Aswan High
Dam? These projects could also have reduced “floodimg sedimentation in

% Robert O. Collins (1990%;he Waters of the Nile: Hydropolitics and the Jag|
Canal (Oxford University Press), p. 279.

% Eyal Benvenisti, Collective Action in the Utilizah of Shared Fresh Waters
(American Journal of International Lawuly 1996), p. 409, [cited iMizan Law
Review Vol. 1, No. 1, (June 2007) p. 57].
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the downstream countries” and enabled hydro-etegeneration to the mutual
benefit of Ethiopia and downstream uséfs.

This was a lost opportunity for Ethiopia’s econonake-off that could have
also made watershed management and environmeetsgrgation in the Blue
Nile Basin possible, thereby positively serving tlmng-term interests of
preserving the Nile watercourse itself. Unfortuhgtéhe hydro-politics related
with the Blue Nile, reluctance of the regime to wallpolitical and land reform,
failure of the regime to allow federal empowermenkEritrea, and the series of
civil wars that escalated since the 1960s tookdpihi back into turmoil and
political instability analogous to its long histoof civil wars, palace power
struggles and inter-region conflicts.

The global economic crisis which had its impactHthiopia, the 1974
drought, and the political realities of the earf7Qs led to a revolution, which
attempted to transpose Marxist ideology into pelciand laws. The
modernization theory of economic development (whighs already being
criticized since the late 1960s), entirely gave wathe dependency model in its
Marxist version. Post-revolution policies largelyrpued a combination of
policies which encouraged the Soviet and Chinesérithy models of
industrialization, state farms, collectivization willages, cooperative farms,
self-reliance and import substitution.

However, these policies did not lead to intensiveestment and economic
take-off that had transformed the Soviet economyth@ 1930’s. Instead,
political instability and civil wars continued ainaenhanced and steadily
increasing pace and magnitude. Nor could the regmplement the Chinese
path to development partly because the Ethiopiamxiglaleadership was an
ensemble of Marxist political groups who were nestured top-down as
opposed to the Chinese Communist Party that hadramgstmass base,
committed membership and decades of embryonic dprednt since the 1920s
with ample experience, loyalty and fortitude thaswiurtured through the thick
and thin.

Ethiopia’s development strategies of the late 19t$ the 1980’s pursued
the East European and Soviet models. However, gellaragrarian Ethiopia
(with its subsistence economy) could not attaindhjectives aspired, and state
farms were largely inefficient and subsidized. €ies that were largely
influenced by the dependency theory and importt#ulien policies could not
lead to significant economic development. Yet, e¢fferts and achievements in
the realm of reforestation and environment protectivere showing positive
results in the 1980s.

7 Kefyalew Mekonnen (2002), cited Mizan Law RevieyWol 1, No, 1 (June 2007) at
57.
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The Reagan-Thatcherite global policies and balasfcpower during the
1980s had its impact in Ethiopia. A policy of mixedonomy was issued during
the late 1980s although it did not live up to thxpextations and needs of the
private sector and the society at large. The |998sessed change of
government, privatization and a significant revigathe private sector. Pursuits
toward market economy cohabited with certain aspetthe earlier features of
the economy such as the land law regime. The sakture of this period
seems to be the alternating influence of variougeld@ment doctrines and
policies that include IMF-World Bank prescribed p@tization, structural
adjustment, institutional restructuring, state oxgh® of land and the notion of
the developmental state.

In the realm of human development, there is indeedonsiderable
achievement that has widened access to educatalhlavels. Yet, the figures
of achievement need to be examined in light ofatiial number of graduates
who have in fact acquired the thresholds and stalsdaf competenceand
capabilities that the transcripts and testimonials representer&hare
commendable achievements in infrastructure, ecomgmwth and integration
with the global economy, subject to thaveatthat the real yardsticks lie in
‘sustainable development’ rather than ‘growth’, andsocial wellbeing with a
broader mass-base rather than elite affluence.

Concluding Remarks

Contemporary development thinking seeks to give rotdethe development
process as in the case of addressing the destutitivensions which include
“poverty and unemployment of the potential prodegtipower”® Current
conceptions of development and the pursuits theaeefthus directed to the
negative and positive qualities of development amd “founded upon the
antinomies of positive and negative as much adipesind normative®’ From
this perspective, “intentional development is ires@aple from the whole process
of development” and expresses “the intent to corsgienfor what is regarded as
being deficient” and at the same time “offers thaspect of an aspiration for an

improved future™®

Due attention is thus necessary to make sure trat envestment project
serves the objectives oflévelopmentand ‘improved living standardsof
people as envisaged under the Ethiopian Constituiod the Investment
Proclamation. Cowen and Shenton believe that theedéw improvement is

%M. P. Cowen & R. W. Shenton (1996)octrines of Developmefitondon & New
York: Routledge), p. ix
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usually “a desire grounded as a reaction to thé greficiency of development
with respect to the present, not merely a speaglgirospect of a future from
the present®® They hold that post-development malcontents “ratere very

much pre-modernist prognosis for developméft'The concluding paragraph
of their book suggests that we ought to have vsitrat emanate from the
future and they should be “visions of free develepmand not doctrines of

development™?

Such ‘visions’ of free development can still bevague and complex as
doctrines of development. Without thus disregardimgneed for a synthesis of
doctrines that can inform policies and laws, theréhe need to take the twin
objectives of Ethiopia’s investment law (i.e. d®grhent and rising standards
of living) into account whenever investment progeetre accorded licence,
allocated land and offered with various incentithest can easily be usurped and

misused by speculators (both foreign and local) wheel in the bandwagon of
“investment”.

As the experience of other countries has provenckefixes based on
‘doctrines of development’ and mere good intentitmgise standards of living
usually fail, in the absence of institutional caiptibs (whichinter alia include
the requisite knowledge base, work ethic, leverwadt in the society, the culture
of saving and investment, conducive laws and pedicgood governance, and
meritocratic job assignments). These institutidaators have always besme
gua non conditions for effective developmental pursuitsdaror the
corresponding rise in standards of living.

In the absence of such institutional capabilitiesere endowment with
abundant natural resources merely creates whabisrk as the ‘resource curse’
as the rent and interest gathered from naturatalajais experienced in various
African countries) merely beefs up the foreign baatcounts of corrupt
members of the political and ‘business’ elite. N®rglobal integration the
magical cure, because the realization of the presnaf the integration in the
form of economic and social benefits is directlppwrtional to the level of
institutional capabilities. The solution towardslegksing these challenges does
not thus seem to lie in conducting ‘business asalysbut in the courage of
citizens and policy makers to admit and addregbleidacts that speak louder
than misleading statistical figures of ‘economiowth.’ - 0=

19 1bid, p. 456.
1921pid, p. 476.
193 pid.




COMMENT

COMMENT ON ETHNIC MINORITY RIGHTS
UNDER THE ETHIOPIAN FEDERAL STRUCTURE

Beza Dessalegh

Ethiopia is a multi-ethnic, multi-linguistic and #tiecultural country with
diverse ethnic, linguistic and religious groups.tlis sense, the country can
appropriately be described as a mosaic of diffecetitires and ethno-linguistic
groups, although this was not legally and politiceécognized until recently.

The 1995 Ethiopian Constitution expressly recognthesethnic diversity of
the population. This was initiated in 1991 undes ffransitional Charter of
Ethiopial and it was a departure from the unitary statedigna in nation-state
building policies of former regimes. The Ethiopgovernment now accepts the
notion of ethnic diversity and aspires to build tiegion by using ethnicity as a
starting point. This approach was further insttnélized in the current Federal
Democratic Republic of Ethiopia (FDRE) Constitution.

The various units of the Federation, i.e. the neglicstates are carved out
along ethno-linguistic lines. As a result, some tevd regard Ethiopia’s
federation as an ‘ethnic FederatidrQne of the consequences of the definition
of the federation on the basis of ethnicity is ttreation of regional states
dominated by particular ethnic groups. The creatodnsuch ethnic based
regional states holds serious dangers for theiposif ethnic minority groups;
groups which differ from the regionally dominanhit majority. The danger
exists that the members of the regionally domirhic group which consider
the region as their exclusive dominion threaternkibe universal and group
specific rights of ethnic minorities within the reg. This would not have been a
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problem if all the ethnically organized regionahtss were inhabited by a
homogenous ethnic population. However, ethnic nitiegrlive in all Ethiopian
regions and this sparks the legitimate concern tfer exercise of their
fundamental rights including their right to seltelenination.

The first section of the comment discusses thargrpoint in the Ethiopian
state arrangement in which the country under tlamditional Charter embarked
upon the experiment of ethnic federalism. Sectidmghlights the consolidation
of ethnic federalism upon the promulgation of tHeRE Constitution and its
ramifications. The Ethiopian federal structuredsisited in the third section by
addressing issues such as the carving out of tliena& states, the division of
powers between the federal and state governmemglasis the provisions on
the amendment of the Constitution. The last sediticulates the content and
context of self determination with a view to iddyitig the right holders and the
political dynamic in which such a right is to beeesised within the country.

1. TheTranstional Period Charter: The Preludeto Ethnic
Federalism

Attempts to centralize the Ethiopian state camantend by the year 1991 when
the EPRDF forces established a transitional goventnmeAddis Ababa. The
competing ethno-nationalist claims for an equitakBleare of power and
resources gained attention. The transitional pefitdrter provided for the
establishment of local and regional councils faalcadministrative purposes to
be defined on the basis of nationafitfhe subsequent proclamation providing
for the establishment of national/regional self ggownents also set forth the
same requiremehtwhich made it clear that the future of the coustry
restructuring is to be based on ethniéity.

The Transitional Charter used ethnic based decemttian and the
administrative map of the country was redrawn albnguistic and/or ethnic
lines. The Transitional Charter that was signed byepresentatives of political
movements, of which the majority were predominaetiynic-based,provided

* See, The Transitional Period Chartepra note 1, Article 13.

® Proclamation No 7/1992, A Proclamation to Provistethe Establishment of National
/Regional Self-governments.

® For a discussion of the transitional period Chastethe establishment of regional and
national self governments See, Assefa FisEbderalism and the Accommodation of
Diversity in Ethiopia: A Comparative Study, (2007), Rev.edn, Addis Ababa Artistic
Printing Enterprise), 49-54.

"Yacob Arsano (2007), People’s Choice and Politicater in Ethiopia: Elections and
Representations During Three Regimes in KassahdmaBeet.al.(eds.) Electoral
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the political and legal framework for the creatioh an 87 seat council of
representatives. It incorporated an important gpiecin Article 2 of the
Transitional Period Charter which is the right ofations, nationalities and
peoples to self-determination.” This provision het outlined a
nation/nationality based framework for a federdtelistructure of local
governments where each unit would administer its1 dacal affairs The
Charter’s major political program was primarily cenatd on promulgating a
new Constitution and holding national electidr&he establishment of the self-
governing units was realized by Proclamation N&@992, which laid down the
legal basis for the creation of regional self-goweents consisting of 14
regions®’

During the five years of the transitional peridutee elections were held: the
June 21, 1992 regional and local elections, the Jun1994 elections of the
Constituent Assembly, and the May 7, 1995 electionthe federal parliament
and regional councils. Of these major elections, especially the 1994tieledo
the Constituent Assembly was aimed at electing sgpatives for the purpose
of drafting the new Constitution. The EPRDF won a ongj seat in the
Constituent Assembly, which was vested with the powefedrafting the new
Constitution. Many controversial articles in the fdi@onstitution such as the
right to self-determination including secessiomnét-based federal structure of
government, continued government ownership of landre all approved
without a serious debaté The new “national Constitution” was then approved
in December 1994 with only a few dissenting voitds proclaimed the country
as the Federal Democratic Republic of Ethiopia.

Palitics, Decentralized Governance and Constitutionalism in Ethiopia (Addis Ababa
University press, 2007), 169-175.

8 Tafesse Olika and Aklilu Abraham (2007), Legisiati Institutions and the Post 1991
Elections in Ethiopia in Kassahun Berhanu et.as.(eBlectoral politics,
Decentralized Governance and Constitutionalismin Ethiopia (Addis Ababa
University press, 2007) 93-94.

° See, The transitional Chartenpra note 1, Article 10, 11, 12 and 13.

1% For a discussion on the creation of the 14 regidrise time see, Merera Gudina
(2003),Ethiopia: Competing Ethnic Nationalism and the Quest for Democracy 1960-
2000 (Shaker publishing), 122-123.

! Tafesse and Aklilusupra note 8, p. 94.

12 Merera Gudina (20033upra note 10, p127.

13 Merera Gudina (2007), Party Politics and ElectionEthiopia: 1991-2005 in
Kassahun Berhanu et.al (ed&lectoral palitics, Decentralized Governance and
Consgtitutionalismin Ethiopia (Addis Ababa University press, 2007), 132.
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2. The New Constitution and the Issue of Minority Rights

Even though the Transitional Period Charter didspetl the word federalism, it
employed a federation type of arrangeménthis ambiguity was cleared upon
the promulgation of the new Constitutibh Ethiopia was, in effect, fully

transformed from a centralized unitary state toedimic federation, which

recognizes the rights of nations, nationalities] paoples to self-determination
up to and including secessith.

The new Constitution was intended to solve the @mbbf the ‘national
question’ by presenting federalism as a solutiorwhether this ethnic-
federalism has provided the appropriate solutiorthi® country has however
been subject to debate. For instance, scholardikasse Haile argue that, the
new Ethiopian Constitution instead of resolving @hproblems has on the
contrary exacerbated them and concludes that ibhasght about a zero sum
progress® He states that ethnic federations have not beparghy successful
in large polities except perhaps, when they hawenlmipplemented by other
institutional arrangements, by peculiar societatdar by threat or use of force,
to constrain the centrifugal forces inherent inhstexlerations but none of these
are present in the current Ethiopian federatiorctvinmakes it an unstable ohe.

Furthermore, the act of drawing regional boundabased on major ethnic
groups,ipso facto, creates minority ethnic groups in each regionictvrare
condemned to be permanent minorities without amyehaf obtaining political
power®® Hence, the formation of such type of federatioovjates further
grounds for the political parties to be formed glathnic territorial units as
they advocate the exclusive concerns of their @sEe constituencies

14 See, Fasil Nahum (199 pnstitution for a Nation of Nations: The Ethiopian
Prospect, (The Red Sea Press, Inc.), 44.

!> Article 1 of the FDRE Constitution states thafstfonstitution establishes a federal
and democratic state structure. Accordingly, ttiedpian state shall be known as
the Federal Democratic Republic of Ethiopia.

16 Asnake Kefale and Hussein Jemma (2007), Ethreésitst Basis of Federalism in
Ethiopia: Cases of the Harari National RegionateSeINRS) and Dire Dawa
Administrative council (DDA), in Kassahun Berharilak (eds.)Electoral politics,
Decentralized Governance and Constitutionalismin Ethiopia (Addis Ababa
University press, 2007), 70.

' Ibid

18 See generally, Minasse Haile (1996), “The Newdsgtkin Constitution: Its Impact

» upon Unity, Human Rights and Development”,26folk Transnational Law Rev.1.
Ibid, p. 11.

?pid, it is worth noting here that the Constitutionyooteates nine regional states
while the country is inhabited by more than eigditynic groups.
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regardless of the consequences on the nationatestft Minassie Haile
generally concludes that such type of ethnic feg®rds inconsistent with the
aim of nation building in peace and tranquifify.

To the contrary, some consider the ethnic fedenaéixperiment as a success
story despite some inherent drawbacks. Cognizattteosituation in which the
country had been at the time when various libematitovements and ethnic
strife engulfed Ethiopia, the commitment to natioself-determination and the
establishment of regional governments based owomaltty have, according to
this view, ensured the survival of the Ethiopiaatest® They consider that the
federal system has served as a conflict regulatexgce, by creating relatively
homogenous statés.

Surely, one can speak of the ethnic federal exmarinio have brought a
considerable change towards the accommodationvefsiiy (especially at the
federal level of government) and to this effeatah be said that it is relatively
of a success story. But if one looks at federalisrtha regional level it is a
different story. The relative diversity that may peesent at the regional level
has not been taken into consideration by the dsafiethe Federal Constitution
and the Constitution has not set any kind of medmarior regulating tensions
that may arise due to the competing claims of tfierdnt ethnic groups.

Moreover, the Constitutions of the various regiosiates, except for few,
have not addressed the issue of their diversitgydimply ignore the reality of
their population and consider the region to havenbmhabited only by the
majority and/or dominant ethnic group/s. This isi@aesly at odds with the
principle of federalism and ‘the accommodation ofedsity’. In this regard,
federalism at the regional level poses a seriougetato the stability of the
federation in general and to the regional statgmticular.

3. TheFederal Structure

The federal Constitution defines the country’s cuee as a multicultural
federation based on ethno-national representdtigtipulates that Ethiopia is of
a ‘federal and democratic st&fdn line with the federal tradition, the respective
powers of member states and the federal governmwentistributed by the

! | bid.

%2 | pid,

% pssefa Fiseha (2006), “Theory Versus Practic@énltplementation of Ethiopia’s
Ethnic Federalism”, in David Turton (edg)hnic Federalism: The Ethiopian

” Experiencein Comparative Perspective (James Curry, Oxford 2006) 135.
Ibid.

% See Article 1of the FDRE Constitution.
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federal ConstitutioR® The federal government, with a bicameral parliaimisn
entrusted with the responsibility of national desenforeign relations, monetary
policies and foreign investment and the establistina®d implementation of
national standards on health, education, sciendeterhnology’’ The states
have all powers not given expressly to the fedg@avernment alone or
concurrently to the federal government and theesfatSince the Constitution
does not provide for a list of concurrent powerse bas to go through the whole
body Sggf the text in search of such powers to idenktie powers reserved to the
states:

The horizontal relationship between member statebe federation can be
described as symmetrical because member statesm@sgtutionally guaranteed
equal rights and power$.The Constitution institutes a bicameral parliament,
the House of People’s Representatives (HPR) and thuséHof the Federation
(HoF)3! The highest authority in the federal state is tifathe HPR while the
HoF, a non-legislative house is vested with authotio interpret the
Constitution® It is composed of representatives from nationsipnalities and
peoples of Ethiopi& It is also entrusted with the task of determiniagues
related to the rights of ethnic groups to self-dateation including secession,
finding solutions to disputes between states andr&mning the division of joint
federal and state revenues and the federal subsialibe state¥.

It can generally be argued that the Constitutionqadtely recognizes the
multiethnic nature of the country. This can be eised from the following
instances. The preamble of the Constitution begirtis the wordings “we, the
nations, nationalities and peoples of Ethiopralt also vests all sovereign
power in the nations, nationalites and peoplesEtifiopia®® All Ethiopian
languages are accorded equal recognition and memb#re federation may by
law determine their respective working languatjes.

26 Article 51 and 52 of the FDRE Constitution.
2" See/bid.

28 Article 52 of the FDRE Constitution.

29 Assefa Fiseha (2006ypra note 23, p. 133.
%0 Article 47(4) of the FDRE Constitution.

31 Article 53 of the FDRE Constitution.

32 See Articles 62,83 and 84 of the FDRE Constitution
% Article 61(1) of the FDRE Constitution.

34 Article 67 of the FDRE Constitution.

35 preamble of the FDRE Constitution.

% Article 8(1) of the FDRE Constitution.

37 Article 5(1)(3) of the FDRE Constitution.
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The Constitution establishes nine regional statas dne largely delimited
along ethno-linguistic criteri¥. States of the federation are to be formed on the
basis of the settlement patterns, language, igeatil consent of the people
concerned?® The Constitution also provides for a guaranteedessmtation for
minority nationalities and peoples by stipulatirttatt at least 20 seats are
reserved for these minority nationalities and pespbut of the maximum
number of 550 seats in the HPRThe Constitution is the supreme law of the
land, and it stipulates that any law customary fizacr a decision of an organ
of staﬁtgz or a public official which contravenes thBenstitution shall be of no
effect.

For the purpose of amending the Constitution, #téed that except for the
rights specified in chapter three, amendment mdy ba effected when the
HPR and the HoF, in a joint session approve a peipasnendment by a two-
third majority vote; and when two-thirds of the oais of the member states of
the federation approve the proposed amendment pyrityavotes?? Article 105
of the Constitution embodies an additional stringequirement for the purpose
of amendment of the ConstitutiéhHence, generally speaking the procedure
for approving amendments to the Ethiopian Constituis very rigid.

4. Self-Determination: Subjects, Context and the Dilemma

The content, right holders and the scope of thiet iig self-determination have
been themes of debate among scholars. The prinoiplgelf-determination
generally has two applications referred to as eslerand internal self-
determination. External self-determination applies colonial situations in
which territorial divisions of the state will befeéted in forming an independent
nation. Internal self-determination is, on the othe@nd, concerned with the right
of peoples within a state to choose their politisadtus, the extent of their
political participation and the form of their gonenent**

¥ See Article 47 of the FDRE Constitution.

39 Article 46(2) of the FDRE Constitution.

“0 Article 54(3) of the FDRE Constitution.

*L Article 9(1) of the FDRE Constitution.

“2 Article 105 (2) (a) and (b) of the FDRE Constiouti

3 See, Article 105(1) (a),(b),& (c) of the FDRE Ctiusion.

*4D. Raic (2002)Satehood and the Law of Self-Determination, (Martinus Nijhoff
Publishers), 238-240.
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4.1. Subjects of Self-Deter mination: Nations, Nationalities and
Peoples

The FDRE Constitution has adopted the language ‘Nstidlationalities and
Peoples’ (NNP) as a standard expression to desigethhic groups. NNP for
the purpose of the Constitution has been definéd goup of people who have
or share a large measure of a common culture oilasimmustom, mutual

intelligibility of language, belief in a common oelated identities, a common
psychological makeup, and who inhibit an identigab predominantly

contiguous territory*®

From this definition one can discern that to beardgd as a NNP (ethnic
group) both subjective and objective criteria sHobe mef® The subjective
criteria are belief in common or related identitydapsychological makeup,
while the objective ones are language, culture tardtory. However, the
Constitution or other subsidiary laws have not esglse indicated the list of
groups, which qualify as NNP and those which do. hobne looks at the
composition of the HoF, it may be possible to chawakirectly which groups
qualify as NNP, because the HoF is composed oesamtatives of each ethnic
group. But this shall not mean that every NNP (etlynoup) in the country has
a representative in the HoF. Thus the ethnic grélgiscan be said to have been
recognized are the ones which are now represemi iHoF’

4.2. The Context or Content of Self-Deter mination in the
FDRE Constitution

The Constitution can be said to have adopted thiegahties in the exercise of
the right to self-determinatidff. These are the right to secede (external self-
determinatiorf, the right to promote one’s language, culture distory

> Article 39(5) of the FDRE Constitution.

“® Generally speaking Article 39(5) simply lumps tthge many factors together in
designating Nations, Nationalities and Peoplesalzlbser look at the requirements
reveals that some of them need factual determimatiile some simply are to be
deduced subjectively upon the wishes of the spegifiup. See, Abate Nikodimos
Alemayehu (2004)&thnic Federalismin Ethiopia: Challenges and Opportunities,
(Master Thesis, Fall 2004) Available at <www.addise.com/wp-
content/uploads/2010/03/ethnic-federalism-.pdf>535 accessed on December 23,
2012.

*"In this regard one can mention the “Kemant” pedplmd in the Amhara Regional
State who have filed a petition to the HoF to lmgnized as a separate ethnic
group.

“8 See, Fasil Nahunsypra note 14, pp., 53,154.

9 Article 39(2) and (4) of the FDRE Constitution.
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(cultural self-determination} and right to self government and regional
autonomy (political self-determinatior) The right of every NNP in Ethiopia to
the unconditional right to self-determination, emting the right to secession has
been included so that if the federal governmentsabuhe rights of these
constituent units, then they will be entitled toassert their powers of
sovereignty by withdrawing from the federatfSriThis right is not even subject
to derogation during national emergenty.

The right to promote one’s language, culture astbhy seems to have been
framed for the purpose of ending cultural domimati@he third and most
important aspect of self-determination is thathe political one. Political self-
determination aims at equitable and fair represiemtan the state as well as in
the federal government. This is the most impor&spgect of the right to self-
determination in multiethnic societies like thatighiopia. The Constitution has
guaranteed that every NNP has the right to full snea of self-government
which includes the right to establish institutiamfggovernment in the territory it
inhabits and to equitable representation in thee stad federal government.

4.3. The Dilemma in the Exercise of the Right to Self-
Determination

As stated earlier, every NNP (ethnic group) is gateed the right to self-

determination without any condition attached t¥ i\lthough this guarantee, at
face value, seems to provide a wide range of rigtdsapplication is bundled

with a lot of problems and it is hardly realizabfe example in this regard is
whether an ethnic group can assert itself as a lNPregional state in which it

is a minority and exercise its right to politicaltsdetermination. Secondly,

there can be a question whether an ethnic groupssert itself as NNP outside
of its mother state while it has been considerea [dBIP within its own regional

state. The third dilemma in the exercise of thatrig self-determination relates
to ethnic groups that do not have their own mosiates.

Apart from seeking answers to these questions tl@FDRE Constitution,
one has to look at the political context which seeim have a far reaching

% Article 39(2) of the FDRE Constitution.

*L Article 39(3) of the FDRE Constitution.

2 Assefa Fiseha (2006ypra note 23, p. 132. See also, Matthew J. Mc Cracken
Abusing Self-Determination and Democracy: How the TPLF islooting Ethiopia, 36
Case W. Res. J. Int'l .L. (2004).

%3 Article 93 of the FDRE Constitution.

> Since Article 39(1) states that ‘Every Nation, iaality and People in Ethiopia have
the unconditional right of self-determination ...’eomay argue that no condition can
be attached for the exercise of such right.
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impact on the federal structure. This can be tackieom two angles.
Constitutionally there are two mechanisms employegrbtect the rights of
different ethnic groups. The first relates to thght of the different ethnic
groups to the unconditional right of self-deterntioia including the right of
secession. From a practical point of view, eveth& secession of Eritrea was
recognized through a similar principle under thanBitional Period Charter, the
Ethiopian government does not seem to be in fat’/gecession for the current
nations, nationalities and peoples of Ethiopia (NNRence one may argue here
that politically speaking, secession is not anapto an ethnic group.

The second perspective is related with the comstital right of an ethnic
group (NNP) to establish, at any time, its own gatéside the current regional
state) within the federal framewotkThis too does not seem to be acceptable as
it can be discerned from the fact that a numbaatlofiic groups have demanded
that they be granted the status of statehood (eslyeethnic groups of the
Southern Nations Nationalities and Peoples registate):® No separate
regional state has been established other thamitiee regional states stated
under the FDRE Constitution.

The House of the Federation, which is entrustedh wite task of
constitutional interpretation, has not yet comenigh decisions for the purpose
of protecting such rights of ethnic groups. Therefone may safely conclude
that the competing interests of different ethniougs residing in the different
parts of the regions is to be entertained only iwitthe context of the nine
regional states.

The regional states have been constitutionallygiesl as entities in which
the different ethnic groups (NNP) can profess thdiiversity and live in
harmony. This is mainly attributable to the pohlficcommitment of the
government to address the problem of ethnicithedountry. On the one hand,
the formation of the regional states is a respdonsthe call for appropriate
ethnic accommodation, and is meant to solve thkel@no of ethnic rivalries and
competing interests. To this end, the Ethiopianefadarrangement can be
viewed as a success, while at the same time ilss embedded with serious
problems from the perspectives of the differennethnguistic groups within
the regional states. The other challenge relatéiset pace of nation building in
the context of a larger Ethiopian identity beyotithée and religious identities.

The federal arrangement can indeed be regardeduwscass story because it
was a response to the civil wars that continueddwades particularly in the

*° See, Article 47(2) of the FDRE Constitution.

% A number of ethnic groups have submitted demamdset HoF that they be given
separate regional statehood. To this effect, onenention the demands by the
Sidama and the Berta ethnic groups.
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northern part of the country. On the other sidehas been a problematic
approach mainly due to the problems that are @isint of the issues of
federalism at the regional level. This is due te flct that ethnic homogeneity
could not be achieved in the regional states. Se@g®mns are multiethnic and
not ethnically homogenous.

For examplein theregionalstate of Beneshangul Gumtizenon-indigenous
minorities in the region were underrepresentedhéndtate’s legislative council.
This is mainly attributable to the lack of adequatechanisms (in the regional
state’s Constitution) to accommodate diversity andrgntee representation. In
this regard, the electoral law of the country hiayexd its role especially in the
regional state of Benishangul by exacerbating theio® between indigenous
and non-indigenous identities.

The federal Constitution has not formulated any raa@m that can regulate
such tensions that may arise in the exercise ofritjet to political self-
determination between the different ethnic groughiw a given regional state.
One may be tempted, at this point, to ask whethisris a simple oversight by
the drafters of the Constitution.

Conclusion

The federal arrangement between the nine regidasdsswas a response to the
right to self-determination of the NNP inhabiting each regional state. In
practice, however, this has resulted in the craatb the majority/dominant
ethnic group hegemony in heterogeneously inhalsggobn states. This has not
only resulted in the creation of minority ethni@gps within a given regional
state but the minority ethnic group loses its dtutgbnally guaranteed right of
self-determination in favor of the majority andétmminant ethnic group.

The right to political self-determination stipuldten the Constitution under
the current political context and its practical lagagion thus seem to suggest
that the right will only apply to an ethnic group&ve that ethnic group inhabits
only in one of the nine regional states in whichsiteither a majority or the
dominant ethnic group. This is the core problem encountered by minorities
the regional level in asserting their constitutibhaguaranteed right to self
determination.

" Here | am not concluding that no ethnic group basfar exercised the right to
political self-determination outside its own regabstate. The Amhara regional state
in this regard might be of a good experience, byckit has created ‘Nationality
Administrations’ for its Oromo and Agew nationad#i in which they are a minority
within the regional state. But the practice seemsuggest that regional minorities
are relegated to an inferior position in which thpolitical rights are severely
curtailed.
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The remedies should thus be sought at a broadcablind policy levels?
The formation of the nine regional states underRB&E Constitution does not
in any way signify that the regions are the solenohions of the dominant
ethnic group/s. The federal arrangement shouldaft&t be misconstrued to
allow the dominant ethnic group/s, in whatsoevemmes, to exercise their
rights without due recognition of the ethnic mini@s in the regional state.
These problems require solutions beyond declamtiof intention and
normative stipulations because political practioemn be different from
constitutional and other stipulations.

In particular, the politically empowered ethnic gpés within a given
regional state should not deprive regional minesitiof their right to be
represented in the state’s regional council. Thigsages their right to establish
institutions by which they can exercise self-ruleerefore, remedies based on
the context of a given regional state are mandatitty a view to bringing about
solutions at broader political and policy levels. =

%8 See generally, Assefa Fisseha (208@)ra note 23.
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1. Lack of research, reading, and writing culture

e Complacence with our work merely as teachers.

e No sense of urgency about the need to engage in research and turn

up research products.

e No 'publish or perish' attitude.

e No attempt to work beyond the positive laws.
2. Lack of Institutional Commitment

e Interms of budget, time, and resource allocation for R&P

e Interms of reduction of teaching load or granting (Research Leave).
3. Lack of team spirit for Research and Publications

e Among staff members;

e Between staff and students;

e Lack of collaboration among institutions.

4. Lack of innovation in diversification of publications, and problems regard-
ing spheres of focus in research.

5. Raising the stakes too high in assessing the quality of publishable manu-
scripts (despite) shortage of (such) manuscripts.

6. Lack of tradition of salvaging "distressed" manuscripts through sympathet-
ic editing without compromising quality.

7.. Weak consumption of research products in the legal professional commu-
nity and in government institutions, and poor state of constructive feed-
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8. Inadequate attention to relevance of research to the real life or actual
problems of the society.
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