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UNITED NATIONS CONVENTION ON THE RIGHTS OF A CHILD: IMPLEMENTATION
OF LEGAL AND ADMINISTRATIVE MEASURES IN NIGERIA*

Abstract

This paper critically analyzes the general principles of implementing the rights of a child in Nigeria
vis-a-vis the provisions of the Convention on the Rights of the Child. These administrative and legal
measures are the yardstick upon which one could text and evaluate the effectiveness of the Convention
on the Nigerian child. The method used for this work is analytical and critical. In this wise, the paper
finds that to realise these measures, Nigeria domesticated the Convention stepped down as it were in
the Africa Charter on the Right and Welfare of the Child, and further stepped down in Nigeria’s Child
Rights Act. Though recognising some administrative procedures in place like Protocols, there still exist
some inadequacies. These inadequacies are the major challenge to the effective implementation of the
United Nation Convention on the Rights of the Child in Nigeria. This is true as a lot of administrative
machinery is not in place. In all, the paper advocates that child protection be transferred from the
concurrent list to the exclusive list so that the Act governs the entire federation.
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1. Introduction

Nigeria ratified the United Nations Convention on the Rights of the Child (UNCRC) in 1991, The
urgent need for the protection of children’s rights and privileges necessitated the birth of this all
important document to protect the human rights of children. Human rights are universal and topical.
When we speak of ‘right” we mean that to which a person has a just and valid claim. This valid claim
must be one of which the state can enforce and guarantee its citizens. As it concerns the rights of
children, we can agree with Bueren that the right specifically of children has moved from protection to
prevention, from provision to participation. Difficulties facing some children seem to be more
pronounced in developing 3™ world countries due to the problems of poverty, hunger/deprivation,
political instability, wars and internecine conflicts. It is apparent that those who will sharply feel the
discomfort occasioned by these factors are children. The paper therefore examines the administrative
and legal measures employed by the government to actualise implementation of UNCRC.

2. The UNCRC: A Short Historical Review

Prior to the advent of the UNCRC, the issue of the rights of the children has been locked in the realm
of jurisprudential and intellectual debate?. This is because scholars traditionally thought of children as
properties of their parents®. Atrocities of the Second World War and other factors aggravated the
thoughts about human rights and the resolve to strengthen international unity.* Against this backdrop,
efforts were made to establish a regime of international protection of the rights of children.®
Consequently, in 1924, came the Declaration of Geneva® adopted by the UN’relating to protection of
children. It was followed by the United Nations Charter of 1945 and the Universal Declaration of
Human Rights (UDHR) 1948 though none were specifically dedicated to children’s rights.® The real
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impetus came with the adoption of the Declaration on the Rights of the Child 1959 by the UN. In 1979,
the Year of the Child,® a convention on child rights was drafted.’ It was adopted in 1989and came into
force in 1990. It became the most formidable document on child rights with greatest number of
ratifications.!!

3. The UNCRC and the ACRWC

One of the salient issues that arose after the UNCRC with a nexus to our discourse is the emergence of
the African Charter on the Rights and Welfare of a Child (ACRWC).The African Charter originated
because the member states of the AU believed that the UNCRC missed important socio-cultural and
economic realities particular to Africa.’> The ACRWC could be seen as an African domestication of the
UNCRC. This is because it draws heavily upon the UNCRC. The two instruments could therefore be
said to be complementary and substantially coterminous.*®* And this was impliedly reflected in the
introductory wordings of the ACRWC. It was adopted by the Organization of African Unity (OAU)
in 1990, came into force in 1999 and has been ratified by 47 out of 54 states of the African Union. The
ACRWC, unlike the UNCRC, but in consonance with the African values imposes a humber of
responsibilities on children.’® It provides, among others, the right to survival and development,® name
and nationality,'” freedom of expression,*® thought, conscience and religion,’® to education,? leisure,
recreation and cultural activities.?! It further provides for the right of protection from abuse and torture,?
child labour,?® against harmful practices.? It also safeguards children during armed conflict,? right of
refugee children?and the handicapped.?

A critical look at the substantive provisions of the ACRWC in direct comparison with the CRC shows
that in a number of respects, it sets a higher level of protection than its UN equivalent?. It dealt with
issues that are more relevant to the region. Notable among these is in the area of participation of children
in hostilities,?® child marriages,® child refugees® and the best interest of the child principle.®? Also
ACRWC is specific in its definition of a child®. In establishing children’s right to parental care, it also
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imposes upon them their own responsibility to their parents and the society®*. Each of these aspects
resonates with the precarious position in which children find themselves in Africa®: severely depressed
economic situations, shortage of basic amenities, widespread occurrences of armed conflict and
resultant displacement of populations.® Also, the Committee on implementation established under the
ACRWC has a wider mandate than its equivalent committee under the UNCRC. While the UNCRC
committee has the mandate to consider reports from state parties, the ACRWC committee in addition
to taking reports from states has put in place an individual complaint and an investigative procedure as
additional mechanism for protecting children.®’Ogunmwonyi also argues that the ACRWC has a
different focus on the UNCRC. It concentrates less on the individual child and more on the child as part
of a community. It emphasises the duties of children as well as their rights.®®

4. Nigeria and the UNCRC: A Critical Analysis of the Legal and Administrative Measures
towards its Implementation

Nigeria has ratified the UNCRC and the ACRWC?°. The import is that Nigeria becomes a state party to
them and formally commits to safeguarding the rights set out therein. The UNCRC calls on states to
take appropriate legislative, administrative, and other measures for the implementation of the rights
recognised in the present convention.*° Similarly, the ACRWC in its article reiterated the same demand
to member states.*! In the light of the above, the Federal government of Nigeria has taken some steps
to adhere to this statutory demand. The extent to which it has done that is what we shall critically analyse
below.

4.1 Legal Measures for the Implementation of the UNCRC in Nigeria

Against the backdrop of the statutory demand for states parties to take legal and administrative steps to
ensure the implementation of the UNCRC and the ACRWC,*2 came the enactment of the Child Rights
Act (CRA) in 2003.”® The Child Rights Act is the domestication and enactment into law of the two
international treaties in Nigeria, “*having passed through the constitutional requirements.*® The Act
gives legal effect to the commitment made by Nigeria under the UN Convention on the Rights of the
Child, and the African Union Charter on the Rights and Welfare of the Child.*®

However, prior to the enactment of the Act, the primary law dealing with matters affecting children in
Nigeria were the Children and Young People’s Act (CYPA) 193447 and the Labour Act. The CRA was
structured to incorporate all the rights and responsibilities of children into a single legislation,*® thereby
consolidating existing laws with international instruments and at the same time specifying the duties
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and obligations of government, parents and other authorities, organisations and bodies.*® The CRA
thereby became the supreme law in relation to matters concerning children in Nigeria.>°

Structurally, the Act is divided into twenty four parts and eleven schedules,® and incorporates rights as
contained in the CRC and the ACRWC.%? The CRA like the CRC and ACRWC defines a child as any
person under the age of 18 years.* It is consistent with the CRC and ACRWC in affirming the four
general principles of the best interest of the child:>* non-discrimination®, right to life, survival and
development®® and finally child participation.>” Other rights in the CRC and ACRWC replicated in the
CRA include but not limited to freedom of association and peaceful assembly®®, freedom of thought,
conscience and religion®®, private and family life®®, freedom of movement®, and dignity of a child.
Further is the child right to leisure, recreation and cultural activities®?, health services®, free compulsory
and universal education®, parental care and maintenance,®® among others.

4.2 Administrative Measures for the Implementation of the UNCRC in Nigeria

The Federal Government of Nigeria has also taken some commendable administrative steps to ensure
that the provisions of the UNCRC and the ACRWC are implemented through policy making and
strengthening of institutions of government. Prior to 1993, all issues relating to children were managed
by the Social Welfare Department of the then Federal Ministry of Social Development and
Culture.S6After the Children Summit of 1990, a National commission for women was created which
later became the Ministry of Women Affairs and Youth Development. The ministry took over and
pursued vigorously the issues relating to children.®’

Again, by 1994, the Federal government inaugurated the National Child Rights Implementation
Committee (NCRIC) and gave it the mandate to popularize the CRC and the ACRWC.® The body
facilitated the enactment of the CRC and the signing and ratification of the two optional protocols to
the CRC.% Consequently, the CRA mandates the NCRIC to among other things oversee the full
implementation of the CRA and CRC.” Other bodies include the National Human Rights Commission
(NHRC) which has a special rapporteur on children with the responsibility of ensuring that the rights
of children are promoted and protected.” There were also National Agency for the Prohibition of
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Trafficking in Persons (NAPTIP); establishment of a Juvenile court; setting up of a Juvenile Welfare
Centres; setting up of Children’s Parliament; and the Child Rights Information Bureau. Other policies
and strategies adopted by government aimed at strengthening the implementation of CRC include the
National Child Policy and National Health Policy of 2007; the National Plan of Action on Orphan and
Vulnerable; the National Policy and Guidelines for the Establishment and Monitoring of Child Care
Centres in Nigeria; the National Policy on Adolescent Health and the Integrated Maternal, Newborn
and Child Health (IMNCH) Strategy of 2007; the Action Plan developed by the National Population
Commission for a permanent and sustainable birth registration system.

5. Evaluation of UNCRC and ACRWC in Nigeria

The points raised above clearly affirm that Nigerian government has taken some commendable steps to
fulfil her commitment to the UNCRC and the ACRWC, although there seems to be no significant
progress in the praxis of implementation.”> Many factors are accountable for this. The first is the attitude
of Nigerian courts to international treaties. Nigerian Supreme Court” in Ogugu v State™ held that the
African Charter provisions are enforceable through the courts, and guided by the rules of proceedings
in Nigerian courts. Yet in another instance, the same court held in Chief Gani Fawehinmi v Sani
Abacha”™ that in the scheme of obligations and entitlements, the African Charter is below the
constitution®and where a conflict arose between them, the provisions of the constitution shall prevail.

Secondly, the federal structure of government in Nigeria is a situation that casts a pall in government’s
effort to actualise and adequately pursue its programme about children’s right holistically.

Nigeria operates a federal system of government in which each of the thirty-six
states of the federation is autonomous and equal to others. Each state has its
legislative system as stated by the constitution. Until the child’s right is enacted into
law in each of these legislative systems, it is not binding on the states. Hence, no
court can prosecute violation of the Child Right Act in states that have not enacted
it.”’

The above exposition clearly explains the unacceptability of the CRA in some parts of Nigeria,
especially in the Northern states, where it has been argued that the whole gamut of the Act contrasts the
basic tenets of their Islamic faith. This is purely a constitutional issue that can only be resolved through
amendment.

Furthermore, on the principle of best interest of the child enshrined in the Act, the provisions of the
Nigeria Constitution on fundamental objectives and directive principle of state policy’® have been
interpreted with reference to this principle.” Unfortunately, in Archbishop Olubunmi Okogie v Attorney
General of Lagos State® the court held that the provisions of section 6 (6) (c) of the CFRN, 8 precludes
it from enforcing the rights enshrined in chapter 11 of the constitution, hence, the rights that emanate
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therefrom cannot be enforced through judicial process.®? If Nigerian courts have held that the
Constitution is superior to international treaties, and that some rights like rights to health and education
enshrined in chapter Il of the Constitution are unjusticiable, it follows that although the UNCRC and
the ACRWC has been domesticated in Nigeria, they cannot introduce enforceable rights which the
constitution has declared unenforceable.®® However, some have argued that the Charter is a distinct
statute that stands on its leg, therefore its provisions can be enforced without the ouster provisions of
section 6 (6) (c) of the CFRN.® The fact remains that the import of provisions of statutes are determined
by the courts in Nigeria.

The above stated position of the Constitution and Nigerian courts contrasts the situation in South
Africa.®® The constitutional court of South Africa held in the Government of the Republic of South Africa
and others v Irene Grootboom and others that the rights in the Bill of rights are enforceable. And the
guestion is not whether they are justiciable under the constitution, but how to enforce them in a given
case.®

On the principle of non-discrimination, although government has enacted specific laws aimed at
eradicating discriminatory tendencies, ““children from minority ethnic groups, disabled children, the
girl child and others are still subject to discriminatory practices and tendencies, and there are no
programmes aimed at combating these acts of discrimination.’’® It remains a common knowledge in
Nigeria that the disabled are not included in scheme of things in the society, and discriminatory attitude
still meted out to the girl child, like denial of basic education.

The right to life, survival, and development has also received a deserved attention by government; yet
there is no significant improvement in the health and life situation of a Nigerian child, as infant and
child mortality rates remain high and the main causes of morbidity among children are malaria and
preventable diseases.®® And despite the fact that the CRA prohibited death penalty,®young people are
placed on death row for crimes they committed when they were below 18.%°

The establishment of Children’s Parliament consolidated the effort of the Child Rights Information
Bureau in enhancing child participation in matters affecting them.®* However, it is humbly submitted
that the voice of majority of Nigerian children mostly in the remotest part of the country and who
constitute the majority of Nigerian children are not within the ambience of those who have access to
this medium of participation.

The civil and political rights and freedoms of a child are assured under the Act. However, issues like
the registration of birth of children especially in the rural areas remain a challenge despite the fact that
the Act makes it mandatory.?This is aptly captured in the UN Committee report thus;
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The committee nevertheless remains concerned at the low number of birth
registrations, especially in rural areas, and at non-registration of children born
outside hospital, due to lack of awareness of existing legislation, limited number of
registration centres and limited financial resources, and lack of effective registration
infrastructure.®®

In terms of the right to acquire a nationality, it is noted that children born out of wedlock in some cases
suffer from social discrimination albeit subtly.®

The CRA imposes on parents the obligation of helping their children develop their potentials within the
family. However, endemic poverty that affects many families in Nigeria makes it extremely difficult
for many parents to meet up to this responsibility.® Section 13 CRA provides for the right to best
standard of health attainable. Government in this regard has designed several plans, policies and
programme to enhance the health condition of a Nigerian child. However, the rate of improvement in
the general health indices of children has been slow due to insufficient funds, lack of proper planning
and a proper management system especially at the grassroots level, among others.® Hence, infant
mortality, child and maternal mortality and incidences of preventable diseases are still high.®” Pursuant
to the provisions of section 15 CRA on the right to free and compulsory education, the government
enacted the Universal Basic Education (UBE) Act to promote and provide free education for children
in primary schools. But despite this law and policy, educational facilities are still unavailable to many
children, especially those in rural areas, and the illiteracy level among girls is quite high in many parts
of the country.%

The Act clearly prohibits harmful traditional practices; yet early marriages and Female Genital
Mutilation (FGM) is still prevalent in some parts of the country. Remote causes of this are religious and
cultural traditions and inability of some concerned states to domesticate the Act. There is also illiteracy,
poverty and domination of the poor class by the rich class.

Experience has shown, however, that the practice of giving out children in marriage
at early states of life and without formal education or a trade is more prevalent
among the grassroots people, especially the poor and illiterate. Such practices may
be less prevalent among the more affluent and better educated citizens.*®

Section 28 and 29 CRA prohibits exploitative labour; yet in Nigeria a large number of children work in
exploitative conditions as domestic servants, on plantations and as beggars.*® Until the root causes of
child labour such as poverty are addressed, children remain in danger of several forms of violence
against them and are left with no form of protection or assistance.'®

The general attitude to implementation of the CRC is poor. In its report on implementation in Nigeria,
UNICEF states;

Child right protection is not prioritised in Nigeria. Government agencies charged
with these objectives are among the most marginalised. There are very few
professional personnel, such as social workers, particularly at local levels.
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Enforcement is very nearly non-existent, and preventative awareness-raising
campaigns are sporadic and underfunded.%

Coordination is low; programming is fragmented; planning potty; data limited; and budgets inadequate
and vulnerable. Reliance on international agencies for funding and implementation is very high, with
local Nigerian NGOs occasionally serving as intermediaries. This situation exacerbates fragmentation
and makes sustained programming difficult.’®® This lackadaisical attitude of government certainly
renders all administrative efforts ineffectual.

6. Conclusion and Recommendations

In Nigeria, there is a gap between theory and praxis in relation to the implementation of the Convention
on child rights. Despite the enactment of the CRA by the National Assembly, the CRA has not been
domesticated in many states in Nigeria.'® The reason is constitutional, cultural and religious. Hence,
the rights of Nigerian children are still at the mercy of legislators. Several arguments have been
employed by various states that have refused to sign the Child’s Right Act. All of them seem to allude
to the diversity of cultures and of religion as an excuse for failing to pass the appropriate legislation. 1%

Grassroots enlightenment, education and good governance can only be the pathway to a solution. The
failure of curbing child right violation can be traced to government’s inability to educate her citizenry
on human and children’s rights. % Also, the failure of government to compel on the parliament to enact
a binding legislation through constitutional amendment is reneging from her commitment to the
Convention.

In another dimension, poor funding of institutional bodies concerned with child right issues is a matter
of great concern. Increase in budgetary allocation to issues relating to children is of utmost importance.
Reports by government to the UN committee suggest that children related issues and institutions are
poorly funded”’. Increased allocation will also enhance the commitment of workers and will raise the
threshold of awareness among the citizenry.

Again, government still needs to do more to promote and enhance the protection of children’s right in
Nigeria. Government, non-governmental organizations, parents and individuals should be ready to
support the full realization of the rights embodied in the Act,'% and to achieve this, it would be necessary
to incorporate the UNCRC into Nigerian law. Some countries like Netherlands and Spain have a
tradition of incorporating human rights treaties directly into national law, but this is not the case in
Nigeria.l® This is important for the holistic development of the child and for the good of humanity.
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