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THE LAND USE ACT AND EQUITY FACTOR IN PROPERTY TAXATION IN NIGERIA*
Abstract
Statehood imposes responsibilities on the government to provide security and welfare for its citizens.
To meet these societal obligations, the state demand contributions from citizens in the form of taxation,
based on some normative principles and acceptable standards. Taxes are imposed on persons and
properties to defray the cost of governance amongst other uses. Property tax is one of the major sources
of government revenue and includes taxes on real property. In Nigeria, the Land Use Act imposes tax
on landowners/users, outside other legislations levying taxes on real properties. Given the foregoing,
the paper examines the provisions of the Land Use Act on property tax in line with normative principles
for levying tax, particularly the equity factor in taxation. The paper interrogates the powers of the
governor to impose rents, review rents, and enforce payment of rents under the Act. It also discusses
the implications of the administrative structure and penalties for non-payment of rents under the Act.
Using a doctrinal research methodology, the paper finds the provisions of Land Use Act on property
taxation as unrepresentative, draconian, inequitable and unjust. The Act gives the governor unfettered
discretion in tax management, provides harsh and inequitable penalties on tax defaulters, does not
provide any tax adjudicatory system and fails to capture the whole taxable properties within the tax
net, amongst others. The paper recommends a review of the tax policy under the Act to capture all
taxable properties, ameliorate the harsh tax penalties, provide a tax appeal system and curtail the
unfettered discretion of the governor under the Act.
Keywords: Taxation, Property Tax, Land Use Act, Tax penalty, Tax Administration.
1. Introduction
Government owes many responsibilities to the citizenry. Government performs a number of activities
in order to maintain law and order and provide peace and security in the state. It is also the responsibility
of government to provide basic needs and public utilities for members of the public; including housing,
healthcare, education and public infrastructure etc. It initiates various development programmes and
maintains diplomatic and friendly relation with other nations in the world. To carry out these
responsibilities, government requires a sizeable amount of money and resources; and to raise the
required funds, government demand contributions from its citizens in form of taxes, levies, charges and
tariffs. Taxation is therefore a necessity to the security, growth and welfare of a state and its citizen. No
nation can survive for long without one form of tax or the other; it is the blood that runs through the
veins of the state’s economy. Normatively, taxes are representative, progressive, equitable and just. 1
Taxes on real properties is one of the major source of revenue of government, 2 be it, tenement rates,3
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land rents,4 capital gains,5 stamp duties,6 land registration charges7 or land use charges.8 In Nigeria, the
Land Use Act9 imposes rents on land owners and occupiers under the management of the governor of
the state and provides penalties for failure to pay the imposed rents. In line with the foregoing, the paper
examines the provisions of the Land Use Act on property tax in line with normative principles for
levying tax, particularly the equity factor in taxation. The paper discusses the normative equitable
principles of taxation with a view to interrogate the powers of the governor to fix, review, and enforce
payment of rents under the Act. It also discusses the implications of the administrative structure,
penalties for non-payment of rents and the tax appeal procedure under the Act. The paper set out
seriatim.
2. Concept of Taxation
A tax is a sum of money demanded from the people by a government for its support or for specific
facilities or services; levied upon incomes, property, sales. It is a financial charge or other levy imposed
upon a taxpayer (an individual or legal entity) by a state to fund various public expenditures amongst
other uses. Ricardo10 defines taxation as ‘a proportion of the produce of the land and labour of a country
placed at the disposal of the government and always ultimately paid either from capital or from the
revenue of the country. Sanni11 summarizes the concept of tax as a compulsory levy imposed on a
subject or upon his property by the government having authority over him. It has also been referred to
as a means by which governments finance their expenditure by imposing charges on citizens and
corporate entities.12
Deducible from above definitions is the fact that tax is obligatory fee payable by members of a state
from his income, property and or business, to the government of the state for various state uses. It is
mandatory, compulsory, or obligatory and not discretionary; it is based on residency and not citizenship.
Since it is a charge on income, property or transactions, it is ascertainable and specific; and since it
obligatory, it is enforceable at the pain of penalty imposed by the law.13
The importance of tax to the wellbeing of the state’s economy and the citizens’ welfare cannot be over
emphasized as ‘tax is the oxygen of every nation, a pre-condition for its prosperity and the price for
social security between the government and the governed.14 Apart from revenue generation, tax system
has been used to direct consumption pattern of the citizens, redistribute the nation wealth, encourage
economic growth and provide infrastructure and amenities to the citizenry. Taxation has also been used
as instrument of international politics and diplomacy. 15 In fact, it has been referred to as “the price
which we pay for civilization, for our social, civil and political institutions, for the security of life and
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property, and without which, we must resort to the law of force.”16 It is founded on some normative
principles underpinning societal core and values.17 Thus, from whatever perspectives it is broached,
taxation is desirable and inevitable in a modern state. A tax-less state is an endangered species, for it is
susceptible to infrastructural decay, economic despondency and social chaos.
According to the Food and Agricultural Organisation (FAO),18 Property tax is an annual tax on real
property. It is usually, but not always, a local tax. It is most commonly founded on the concept of market
value. The tax base may be the land only, the land and buildings, or various permutations of these
factors. It is that which is levied on ownership and or the use of real property by the authority having
jurisdiction over the area where the property is located. It is an annual payment subject to lex situs and
the nature of holding. It is important to note that, irrespective of the nature and quantum of tax payable,
taxes are usually founded on some iconic normative principles including the principles of Equity
Certainty, Convenience and Simplicity. These principles, particularly the principle of tax equity, are
further elucidated hereunder.
3. Principles of Taxation
Principles of taxation are those normative principles or guidelines generally accepted by all as basic
precepts that must be considered whenever specific tax laws are proposed, discussed and implemented.
These principles are the parameters against which any tax policy/legislation of the state are measured
in terms of their efficacy and general acceptability. Any tax regime that fails to reflect the underpinning
philosophies of these principles are usually questioned and queried. The reference point on the
principles of taxation is Adam Smith’s book of 1776 about the “Wealth of nations”.19 According to
Kabinga,20 Smith developed four principles of fair taxation, namely; that the subjects of every state
ought to contribute towards the support of the government, in proportion to the revenue which they
respectively enjoy under the protection of the state; the tax which each individual is bound to pay ought
to be certain as to time, manner and quantum of payment otherwise it becomes arbitrary, leaving the
tax payer at the mercy of the state; every tax ought to be levied at the time, or in the manner, in which
it is most likely to be convenient for the contributor to pay it; and every tax ought to be so contrived as
both to take out and keep out of the pockets of the people as little as possible, over and above what it
brings into the public treasury of the state.21 Though Smith’s classification has been criticized,22 it
remains one of the fundamental pillars of taxation guideline globally. The four principles can be
subsumed under the following catchwords: Equity, Certainty, Convenience and Simplicity. Most
economists and business scholars are of the opinion that equity plays the most important role in all these
principles.23 The principle transcends the other 3 principles as it encompasses them one way or the
other. Given its importance among the principles, this paper discusses equity and principle of tax equity
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is some details in order to prepare a basis for the discussion of the tax provision of the Land Use Act as
it vis-a-vis the principle.
4. Tax Equity
In the words of Wells,24
The essence of all taxation consists in making the burden of taxation equal upon all
subjects of immediate competition; and when this principle is violated, the act of
taking, or the enforced contribution, is no longer entitled to be considered taxation, but
becomes at once an arbitrary spoliation or confiscation.
To understand the principle of tax equity one must appreciate the concept of equity in jurisprudence
and juxtapose it with the concept of tax. The term equity derives from the Latin æquitas, which stands
for justice, equality, and fairness.25 It is often defined as (fundamental) fairness, the application of the
ideal of justice, good faith, and "good conscience”.26 In the Græco-Roman ideal, equity represents
flexibility and common fairness; it is justice emanating from morality, natural right, and reason in law.27
In the field of taxation, the principles of equity apply less as a matter of law, and more as a matter of
social and economic equity. In this case, equity is more a matter of economic analysis of law, and less
of legal substance and fairness.28 Tax equity is based on the ideal that all productive members of society
should contribute to its preservation, and consequently, all its members should pay their fair share
through taxation.29 It expresses the idea that taxes should be fair as one of the principles that guides tax
policy. In arriving at the fair share concept, tax equity is built on 2 technical sub-principles: the benefit
principle and the ability-to-pay principle.30 The benefit principle subscribes to the view that that all tax
burdens are to be distributed in the same proportions as the benefits derived from government. Whilst
the ability to pay principle anchored on the premise that "...highest taxes should be levied on those with
the highest ability to pay."31
The ability to pay principle has two measurable scopes; a) horizontal equity, and b) vertical
equity. Horizontal equity is the principle that people in similar circumstances should be treated equally
by the tax system.32 The principle of vertical equity is that people in different circumstances should be
treated unequally, usually so that the differences can be reduced.33 Beyond these conceptual issues,
there are divergent views as to the constituents and parameters of tax equity. In fact equity or fairness
as a principle raises substantial debate on the manner in which taxes are handled. Many scholars have
written extensively on this principle to help demystify it.34 Whilst some believe that tax policy based
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on ability to pay principle is inequitable35 others believes the contrary.36 However, despite divergent
views as to the content and parameters of tax equity, it indisputable that the concept explicates the
general notion of fairness and equality of treatment for all parties in the same stead. Both horizontal and
vertical equity laid emphasis on the fact that taxes should be paid in manner that is fair to all the parties
involved. To this extent, the 2 versions of tax equity can be seen as complimentary. It also connotes a
fair deal as between the taxpayers and the government. In this context it includes the idea of
transparency and rule of law in the administration of tax laws in the state.
Given the foregoing analysis, the question to ponder is how the Land Use Act, as tax legislation, has
fair in this circumstance. Does the Act adhere to or digress from the principle of tax equity and to what
extent? Response to this and other adjunct questions are the focus of the next segment of the paper.
5. Land Use Act
The Land Use Act of 1978 is made up of fifty-two sections arranged into 8 parts. Part one treats vesting
of all lands in the State; control and management of land by advisory bodies; designation of urban areas
and the applicable law for the interim management of land. Part two treats principles of land tenure;
powers of the government and rights of occupiers. Part three is devoted to the principles to be observed
in fixing and revising rents; powers of the Governor to grant rights of occupancy free of rent or at a
reduced rent; acceptance of rent not to operate as a waiver of forfeiture; penal rent and additional penal
rent for unlawful alienation. In part four, the Act discusses alienation and surrender of right of
occupancy and part five treats revocation of right of occupancy and compensation thereof. Part six
contains transitional and other relative provisions and part seven is devoted to the jurisdiction of the
High Courts and other Courts. The last part, part eight, treated a variety of issues ranging from notices,
delegation of powers, power to make regulations, exclusion of certain proceedings, modification of
existing laws, exemption with respect to federal government lands, validity of laws, interpretations and
citation.37
The Act addresses four important issues arising from the former land tenure systems in Nigeria: the
problem of lack of uniformity in the laws governing land-use and ownership; the issue of uncontrolled
speculation in urban land; the question of access to land rights by Nigerians on equal legal basis; and
the issue of fragmentation of rural lands arising from either the application of traditional principles of
inheritance and/or population growth and the consequent pressure on land.38 It approaches these issues
via three related strategies: the vesting of proprietary rights in land in the State; the granting of
usufructuary rights in land to individuals; and the use of an administrative system rather than market
forces in the allocation of rights in land. Generally, the promulgation of the Act was not motivated by
any tax policy scheme as this was not part of the terms of reference of the panel on land use. 39 This
position becomes obvious given the inelegant and inequitable tax regulations espoused in the provisions
of the Act. The whole part 3 of the Act, spanning sections16 to 20 is exclusively devoted to imposition,
regulation and administration of rent on owners/occupiers of land under the Act. As a prelude to an

35

Salis, (supra) n. 25; Johnson, S., & Mayer, T. (1962). An Extension of Sidgwick's Equity Principle. The
Quarterly Journal of Economics, 76(3), 454-463.
36
Elkins, (supra) n. 32
37
O. A. Fatula, (2012): Fundamentals of Nigerian Real Property Law. Afribic Press Ibadan p172
38
A. L. Mabogunje Land Reform In Nigeria: Progress, Problems & Prospects available at:
siteresources.worldbank.org/EXTARD/Resources/336681.../mabogunje.pdf accessed 01/07/2017
39
It is however arguable that the reference to ‘trust’ in the preamble to the Act and the liberal interpretation of
section one of the Act on’ use and common benefit of all Nigerians’ can be taken to have included the issue of
taxation in the making of the Act.

Page | 221

OTUBU: The Land Use Act and Equity Factor in Property Taxation in Nigeria

analysis of the tax policy of the Act vis a vis the principle of tax equity, it is imperative to treat some
preliminary issues which impacts on the outcome of this discourse.
The Act in section 1, vests all lands in the State in the governor in trust, for the common benefits of all
Nigerians and subjugates every land owner to a right of occupancy regime; thus expropriating all lands
in the state. Sequel to the foregoing, section 5 of the Act empowers the governor to grant, whether or
not in an urban area, statutory rights of occupancy to any person for all purposes; grant easements
appurtenant to statutory rights occupancy; demand and revise rental for any such land granted to any
person at such intervals as may be specified in the certificate of occupancy; or where no intervals are
specified in the certificate of occupancy at any time during the term of the statutory rights of occupancy.
The governor is also empowered under the section to impose and revise penal rent for a breach of any
covenant/condition in a certificate of occupancy requiring the holder to develop or precluding him from
alienating the right of occupancy without requisite consent. Whilst section 5 empower the governor to
grant statutory right of occupancy to any person for all purposes, section 6 vests the powers to grant
customary right of occupancy in the local government. Furthermore, section 34 and 36 on transitional
provisions recognises the continued existence of prior land rights subject to conditions in certain
circumstances,40 and gives the holder of such right the discretion to subject his holding to the right of
occupancy regime.41 In all, the Act created a dual right of occupancy system: statutory and customary.
It also divided land administration into urban land, under the governor and non-urban land, under the
local government. The dual systems of rights and administration have profound impact on the inability
of the Act to adhere to the principle of equity in taxation as discussed below:
Fix rents
The governor under section 5(1) c & d of the Act has the power to impose and review rent/tax on any
such land granted to any person under section 5(1)a. It is important to note that there is no corresponding
power in the local government in respect of customary rights of occupancy granted by it; though there
is a spurious provision in section 42(2) empowering the local government to sue for recovery of rents
in respect of customary rights of occupancy.42 By virtue of the foregoing provisions, only holders of
statutory rights of occupancy granted by the governor under section 5(1) of the Act are liable to pay
rent. All others: holders of actual grant of customary rights of occupancy; deemed holders of customary
rights of occupancy and deemed holders of statutory rights of occupancy are implicitly excluded from
this tax. This argument is further reinforced by the fact that the assessed rent/tax in question is
exclusively stated in the certificate of occupancy issued in respect of a grant of occupancy. Thus, where
there is no certificate evidencing the grant (such as the case of deemed right holders), the land owner
has no obligation to pay land rent irrespective of his holdings. This statutory position is at variance with
the principle of tax equity which postulates that equals should be treated equally in taxation matters.
In Nigeria today, the acreage of land covered by statutory right of occupancy and certificate of
occupancy is less than 3% of all land holdings in the country.43 The import of this is that some land
owners are made to pay tax whilst others are excluded contrary to the tenet and principle of tax equity.
In economic terms, a lot of tax receivables are being lost to inefficient tax administration policy under
the Act. The tax system excludes the taxable majority from the tax net.
40

The half-hectare rule
Section 34(5) Land Use Act
42
The pertinent question is, how do you expect the local government to recover a rent it has no statutory power
to levy and which has not been levied on land owners?
43
P. O. Adeniyi, (2011) Improving Land Sector Governance in Nigeria- Implementation of the Land Governance
Framework. Abuja. World Bank
41

Page | 222

NAUJILJ 9 (1) 2018

The governor is also empowered under section 17 of the Act to grant a statutory right of occupancy free
of rent or at a reduced rent in any case in which he is satisfied that it would be in the public interest to
do so. He may also, at his discretion, withdraw the privilege and imposed rent on the property. However,
the ‘concept of ‘public interest’ remains nebulous; the conditions precedent to governor’s satisfaction
and the categories of beneficiaries of governor’s discretion are unspecified by law and/or regulations;
he alone determines who to benefit or not. It goes without saying that when application of rules or
regulations is discretionary, equals may not be treated equally. The fairness in the application of the
rules is lost to the rules of the thumb by the governor contrary to the principle of tax equity.
Review rents
The governor is exclusively empowered to review rents in respect of statutory rights of occupancy
granted by him under section 5(1). This position is incontestable given the fact that the governor’s
power to impose and review rents does not extend to other rights of occupancy in the system and since
no rents has been fixed or imposed on those other holdings. The economic consequences of this fixed
and restricted powers of the governor is humongous; it restricts the quantum of properties made subject
to the taxing powers of the governor. This invariably impacts negatively on the internally generated
revenue (IGR) of the state and tilts against the ethos of tax equity. When reviewing the rent, the governor
is expected to take into consideration rent previously fixed in respect of any other like land in the
immediate neighbourhood, and shall have regard to all the circumstances of the case. He is also expected
to discountenance the impact of capital investment on the land when arriving at the rent or its review.44
Whilst this approach seems to recognise and apply the principle of tax equity, in that properties in
similar situation are treated equally and fairly; the approach is a self justification approach since there
was no objective standard of property evaluation before fixing the rent payable in the first instance.
Thus, where the initial fixing of the rent is unfair any subsequent review based on the initial standard
cannot be equitable. The Act also give unfettered power to the governor to determine the rent review
circle, particularly where such is not stated in the certificate of occupancy issued in evidence of the
grant.45 The discretionary powers of the governor in the application of the rules call into question the
equitability of its application.
Enforcement and penalty for nonpayment of rents
The issue of tax equity is more pronounced in the provisions of the Act dealing with enforcement of
payment of rents and penalties for nonpayment. The Act provides in section 19 that the governor may
impose a penal rent, at his discretion, in order to recover the fixed rent on the property; impose penal
rent for breach of terms in the certificate of occupancy; and for breach of section 22 and 23 of the Act.
In some instances, the payment of the fixed and or penal rent will not prevent the governor from
revoking a right of occupancy.46 More fundamental is the provision of section 32 of the Act which
provides that the revocation of a statutory right of occupancy shall not operate to extinguish any debt
due to the government under or in respect of such right of occupancy. The import of the provision is
that a holder of right of occupancy, whose right is revoked by virtue of section 19 for failure to pay
rents /penal rents, shall still be obliged to pay the accrued rents irrespective of the revocation of his
rights.In fact, the Act under certain circumstances confer powers on the Governor to revoke or
compulsorily acquire land and land rights without compensation; for example, where there is a breach
of any of the provisions deemed to be contained in the certificate of occupancy (including obligation to
44
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pay rent);47 where there is a breach of any terms in the certificate of occupancy or special contract made
by the Governor;48 and where a person to whom a certificate of occupancy is issued refuses or neglects
to accept and pay for such certificate.49
These powers of the governor are not only unfair to the landowner, but smacks of executive tyranny
and proprietary injustice since the landowner is not given any opportunity to be heard and make
representation in his own defence. The landowner is made to suffer double jeopardy of losing his land
at the same time being made to pay the rents that warranted the revocation of his right in the first
instance. Revocation of right of occupancy for failure to pay rents unjustly enriches the state at the
expense of the land owner and a disincentive to property investments. It is an overkill to revoke a right
of occupancy simply because the owner fails to pay rent. It is inequitable. It is questionable whether the
rent due is equal to the value of the property revoked. It is also inequitable for the governor to exercise
absolute discretion in matters of rent review and the payment circle. The provision of this section
portends a risk of executive and government circumvention of private property rights. The power
granted under this section can be used for political ends by the Governor. The provision makes the
Governor the law giver and enforcer at all times. This is equivalent to executive judgement which is
contrary to the tenets of separation of powers and the rule of law. It is one of the incidences of insecurity
of title and tenure under the Act as it leaves the holder of the right of occupancy at the mercy of the
Governor.50 It is however to be noted that the governor may also enforce the payment of the accrued
rents on the land by taking out a process in the magistrate court51 after serving notice on the landowner
in line with the provisions of sections 19(3) and 44 of the Act.
Administrative structure and tax appeal procedure
As earlier discussed, tax equity includes general equitable and fair application of tax regulations. In
general terms, it involves the application of principles of fair hearing and representation in tax matters
and administration founded on the maxim: ‘no taxation without representation.’52 It is thus part of tax
equity for the taxpayers to be acquainted with certainty of tax and a well structured administrative and
tax appeal system. This is to ensure fair and equitable dealings at resolving any issue arising from the
administration of the tax policy and regulations. The Land Use Act provides no tax administrative and
or any appeal system in all its 52 sections. Part 3 of the Act on rents53 vests exclusive and unfettered
powers in the governor in the implementation and administration of the tax provisions. Although the
Act set up a innocuous committee under section 2 to advise the governor on the management of lands
under his care, its mandate does not extent to issues on rents/property taxation. The governor remains
the ‘lord of manor’ and unquestionable personage in the administration of the Act. An aggrieved tax
payer under the Act has no statutory or administrative respite to ventilate his grievance since there is no
provision in the Act to facilitate the process. Unfortunately, the Act has no linkage with the general
regulations on tax appeals54 or any other redress system to which an aggrieved party may have recourse.
Curiously however, section 46(2)b of the Act which empowers the governor to make regulations on
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modalities for rent review has never been put into use by the governor, even if in ‘lip service’ to the
provisions of the Act. The non inclusion of any meaningful administrative and tax appeal procedures in
the Act speaks volumes its military antecedence. Authoritarian and tyrannical tendencies are the
hallmarks of military oligarchy and these are reflected in the unwieldy powers vested in the governor
under the Act. It is also trite that where there is dictatorial tax policy, equality and fairness are bound to
suffer.55
6. Summary of findings and Recommendations
The development of a state depends on the management of its resources both human and capital. The
indispensability of taxation to the economic wellbeing of a state and its citizen cannot be
overemphasized. The tax inflow of the nation goes a long way at solving the socioeconomic problems
of the state. Taxation is thus desirable in any state that needs growth and same should be equitably
levied and collected from all taxable heads and assets in the state including land. With respect to the
Land Use Act the paper found that its property taxation policy fails the tax equity principle. The tax
provisions in the Act are unrepresentative, draconian, inequitable and unjust. The Act gives the governor
unfettered discretion in tax management, provides harsh and inequitable penalties on tax defaulters,
does not provide any tax adjudicatory system and fails to capture the whole taxable properties within
the tax net, amongst others
In response to the above findings, the paper recommends a uniform tax policy under the Act covering
all segments of land holding class which brings every taxable land into the tax net, including
empowering the Local Government to fix rents on lands within their jurisdictions.56 It also recommends
the review of the powers of the governor in the administration of the tax policy under the Act by
establishing clear indices for tax valuation and review. The establishment of a tax appeal system or a
linkage to existing tax appeal system is sine quan non to fair and equitable tax system and same should
be implemented under the Act. The draconian penalties for non payment of rent resulting in revocation
of land rights should be jettisoned and be replaced with a state lien on the property and a right of the
state to ask for judicial sale of the property to offset outstanding liabilities.
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