Joornaalii Seeraa Oromiaa [Jil.4, Lakk. 1] Oromia Law Journal [Vol.4, No.1]

THE CRIMINAL RESPONSIBILITY OF A PERSON WHO OWNS
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ABSTRACT

A person who owns a vehicle apprehended transpmpitiegal coffee is
punished by a fine of Birr 50,000 and an imprisontmef three to five
years under Article 15(6) of the Federal Coffee @uaControl and

Marketing Proclamation. The wording of the provisiand different
interpretation rules indicate that the crime is i or/and a vicarious
criminal liability offence that punishes a persoithout the need for
proving his guilty mind or guilty act. In practicejowever, it is
interpreted and applied inconsistently. Where socmets apply it as the
direct meaning of the provision suggests, othertsgpenalize an owner
of a vehicle apprehended transporting illegal ceffenly where he
carries out the illegal act personally. Furthermowrticle 23(6) of the
Oromia Coffee Quality Control and Marketing Proclation, which is
intended to facilitate the implementation of thesypous provision,
conveys indefinite meanings as to the criminal eesybility of a person
who owns a vehicle apprehended transporting illegaifee. Hence, it
further complicates the problem. Moreover, the BNs are

encroaching on the fundamental human rights and theform

application of the basic criminal principles in tle®untry. In view of
that, this article recommends that the Federal kkgure and Caffee
Oromia should reconsider the criminal responsigilaf a person who
owns a vehicle apprehended transporting illegalfemfand reset the
liability that goes with the spirit of the FDRE Caitution and the
Criminal Code.
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Justice Sector Professionals Training and Legal e®eb Institute; E-mail:
bashaane@gmail.com

153



Joornaalii Seeraa Oromiaa [Jil.4, Lakk. 1] Oromia Law Journal [Vol.4, No.1]

INTRODUCTION

Coffee trade, which creates extensive job oppatiiesifor Ethiopians
and massively supports the economy of the courdrizeavily affected
by coffee quality problems and unlawful transadioio reduce the
factors that hold-down the income derived from eeffrade, the Federal
Government of Ethiopia enacted Coffee Quality Cainéind Marketing
Proclamatior, RegulatioA and Directivé that aim at sufficiently
supplying quality and competitive coffee to thelglbmarket. Pursuant
to Article 12(4) of the Coffee Quality Control antlarketing
Proclamation (hereinafter called the Federal Cofeeclamation) any
person who owns a vehicle or his agent is resptngi ensure the
legality of coffee to be transported. Accordinglfy a vehicle is
apprehended transporting illegal coffetie owner of the vehicle or the
agent who failed to discharge the obligation isiglable. Imprecisely,
however, Article 15(6) of the Proclamation stipakatthat any person
who owns a vehicle apprehended transporting illegdfee shall be
penalized by fine and imprisonment. This provisfaits to clarify the
elements of the crime it establishes and the cistante under which a
person who owns a vehicle apprehended transpoiltegpl coffee is
made criminally liable. The imprecision of the pen made legal
practitioners interpret and apply the provision contradictory ways.
Some of them penalize a person who owns a vehipfgeaended
transporting illegal coffee without proving faultdhothers penalize only
where vehicle owners willfully or negligently allothieir vehicle engage
in illegal coffee transportation. The two differirfgcisions hold water
independently. Where the first stand goes in lifth wther provisions of
the proclamation and the circumstances under wihislas promulgated,

! Coffee Quality Control and Marketing Proclamatiéo. 602/2008.

2 Coffee Quality Control and Transaction, Council Mfinisters Regulation No.
159/2008.

% Coffee Quality Control and Transaction Directive.N/2009.

* The Federal and Oromia Coffee Proclamations dictlearly define the conditions
under which coffee under transportation becomegall. Different provisions of the
legislations, however, indicate that coffee undangportation that is not pre-inspected,
unsealed or licensed can be labeled as illegal one.
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the second one concurs straightforwardly with tbeaegal criminal law
principles enshrined in the FDRE Criminal Code.

Article 19(3) of the proclamation authorizes regibstates to issue laws
necessary for the implementation of the proclamatPursuant to this
authorization, (it can be argued that) Oromia RegliGtate promulgated
a Coffee Quality Control and Marketing Proclamati@irereinafter called
the Oromia Coffee Proclamation). Article 23(6) difetproclamation
establishes a criminal responsibility of an owner @ vehicle
apprehended transporting illegal coffee in ambiguomordings. It
connects the subject of the sentence (an ownewehile and a driver)
with a conjunctive ‘and’. But it puts the next camiverb in singular.
The subject-verb disagreement of the sentence thaderovision render
different and dissimilar meanings. All the possilsleanings of the
provision apparently stand inconsistent with Adidl5(6) of the Federal
Coffee proclamation.

Accordingly, this article assesses the meaninggliagtions and
significances of the criminal responsibility of @rpon who owns a
vehicle apprehended transporting illegal coffee eunithe Federal and
Oromia Coffee Proclamations. It also evaluates dbeformity of the
liability with the basic criminal law principles.

1. ILLEGAL COFFEE TRANSPORTATION AND AN OWNER
OF A VEHICLE: UNDER THE FEDERAL COFFEE
PROCLAMATION
1.1. THE MEANING OF THE PROVISION AGAINST
OTHER PROVISIONS OF THE PROCLAMATION

Article 15(6) of the Federal Coffee Proclamatioad® that any person
who owns a vehicle apprehended transporting illexgdfee, shall, in
addition to confiscation of the coffee, unless ghable with a greater
penalty as per any other relevant law, be penallaed fine of Birr
50,000 and an imprisonment of not less than threarsy but not
exceeding five years. Right from the start, thecler deals with the

® Proclamation Enacted to Decide Procedure of Co@eality Control and Coffee
Trade in Oromia, Proclamation No. 160/2010.
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criminal responsibility of a person who owns a wedhiapprehended
transporting illegal coffee: it does not mentiony aact he failed to
perform or a prohibited act he performed. Hence, itieaning of the
provision is somewhat ornate and it needs intesficet.

There are different rules of interpretation that ba used to elaborate the
meaning of a provision. Accordingly, the literallewf interpretation,
which is the most known one, provides that words aftatute must be
given their plain, ordinary, and literal meanfhgrhe ordinary and plain
meanings of the words are the representative dénimin of the
parliament. Where words of a statute are precisg® @mambiguous,
therefore, there is no room for interpretation.view of that, Article
15(6) of the Proclamation penalizes a person whushicle is
apprehended transporting illegal coffee without nieed for considering
his guilty mind or/and guilty act.

On its part, the golden interpretation rule prosideat words must be
given their plain, ordinary, and literal meaning fas as they do not
produce absurdity or an affront to public policJo mitigate some of the
potential harshness arising from the use of therdit rule of
interpretation, the golden rule provides that theanings of words may
be slightly modified to match with the rest of thastrument.
Accordingly, the plain meaning of Article 15(6) mot absurd. It gives
definite denotation that can be practically appked gives sense. It also
deters illegal coffee transaction and helps thentguto derive more
benefit from the lawful coffee marketing. Above, ak it is examined
below, the ordinary meaning of the provision, midstly, agrees with
the rest of the proclamation. Hence, it is moredalgto insist on the
plain meaning of the article even in accordancd \hie golden rule of
interpretation.

The purposive approach is another interpretatide that seeks the
meaning of a provision with the intention of givieffects to its general
purpose. It allows the court to look beyond theduay of the legislation

® Finch Emily and Stefan Fafinski, Legal Skills @rd University Press, 2007), p72.
" Ibid.
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to deduct parliament’s intention in enacting a ipatar provision® As
expressed in the preamble of the proclamation,icserfitly supplying
guality and competitive coffee to the global marikethe general purpose
of the proclamation. For adequately and sustainakporting coffee is
the primary goal, it can be argued that, illegaffem® transaction that
reduces and interrupts coffee supply to the globatket stands against
the general purpose of the proclamation. Moreotercontrol illegal
coffee transaction it is not enough to penalizevais and other
instigators who personally involve in the illegabffee transaction
leaving behind the owner of the vehicle -the infiti@l person and whose
hand is invisible. For that reasons it is logiaalargue that, it is more
fruitful and falls within the general purpose oétproclamation to punish
an owner of a vehicle apprehended transportingalleoffee.

Intrinsic system of interpretation, searching a nieg of a provision
within the context of the whole document, makes @amng of the
provision clearer. Article 15(4) of the Proclanoatipenalizes any person
who unlawfully or inappropriate manner transpontéfee by a fine of
Birr 50,000 and an imprisonment of not less thamehyears but not
exceeding five years. Accordingly, any person idolg an owner of a
vehicle who involves in the illegal coffee trangjation is answerable
under this article. In other words, Article 15(4)nshes an owner of a
vehicle who transports unlawful coffee by his védiar hires his vehicle
for such activity or supports the transportatiorsaie. For that reason, it
is logical to argue that Article 15(6) is includem serve other purpose
that is not covered by Article 15(4): a respongipimanates from one’s
own undertakings.

Correspondingly, the punishment that Article 15{djries is the same as
that established under Article 15(6) in imprisontreamd fine. It is logical
to argue that, had the legislature intended to lpgnan owner of a
vehicle who participates in the crime under thevimion in different
capacities other than the rest offenders, it wobile established
different punishments. It follows that Article 15(genalizes an owner of

8 Johnstone Quintin,An Evaluation of The Rules of Statutory Interprietst Kansas
Law Review (1954), Vol. 3, pl14.
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a vehicle who, at least, failed to control his wihifrom transporting
illegal coffee but not for his involvement in thense personally.

Article 12(3) of the proclamation provides that ttner of a vehicle
that sustained malfunctions or against which a ensncommitted while
transporting coffee is responsible to report thmmesammediately to a
concerned organ in the locality. A vehicle ownerymat always be the
driver of his vehicle to immediately witness thelimactioning of the
vehicle or the commission of a crime committed agiait. Similarly, he
may not be in a position to control his vehicle vehe leases rents out it
for long or short period of time. In all such cinestances, it is almost
impossible for him to immediately report the malftianing of the car or
the commission of a crime to a concerned orgaratgituat the place
where such happenings take place. It is somewhiavamd to make him
criminally responsible where he is not in the positto discharge the
obligation. To uphold the interest of the counttyttee cost of an owner
of a vehicle, the legislature intentionally mademhibear the
responsibility. In view of that, it is logical tague that the wording of
Article 12(3) also supports the direct meaning didde 15(6).

The Coffee Quality Control and Marketing Directivender section
6.3.2.4 puts that an owner of a vehicle that trartspcoffee is fully
responsible for the quality and amount of the eofiatil it is delivered to
the concerned organ at Ethiopian Commodity Exchamgat a port.
While a vehicle is under the control of a leaseéplthe quality or
amount of coffee it transports to Ethiopian Comnpdxchange or port
may be damaged on the way. In such circumstancesanly, the law
makes the owner answerable for the damage of th#eeco
notwithstanding that the vehicle is under the aantf the leaseholder.
This provision also indicates that the law pays mattention to the
guality and amount of coffee exported rather thHas gerson who uses
the vehicle. This civil responsibility also gives cdue that the law
calculatedly made a person criminally responsibterever his vehicle
apprehended transporting illegal coffee.

Similarly, Article 12(4) of the Proclamation stipiks that an owner of a
vehicle or his agent, before loading coffee, shaliify the coffee has

158



Joornaalii Seeraa Oromiaa [Jil.4, Lakk. 1] Oromia Law Journal [Vol.4, No.1]

been prepared for transportation in conformity wiltle requirements
provided by the law. As an agent is the represeetatf his principal the
provision also informs and obliges the owner ofehivle to load and
transport only lawful coffee. Where the obligatie not fulfilled it
makes him criminally responsible under Article 15(Bhis article also
establishes the idea that an owner of a vehicleetygpded transporting
illegal coffee is criminally responsible where haldd to fulfill the
obligation enshrined under Article 12(4).

1.2. THE APPLICATION OF THE PROVISION

Courts of the Oromia Region give various meaningarticle 15(6) and

implement it in contradictory manner. They are ity categorized
into three. The predominantly used meaning godiménwith the Article

23 of FDRE Criminal Code principle which establisltleat crime is only
completed when all its legal, material and morgtédlients are preseht.
Accordingly, the courts insist that an owner of ehigle is criminally

responsible and punished under Article 15(6) onherg he personally
participates in the illegal coffee transportationHis vehicle'® They also

support their argument by Article 12(4) of the Raotation that puts
obligation on an owner of a vehicle or his agenvedfy the legality of

coffee to be transported.

The provision puts obligation not only on the ownén vehicle but also
on the agent who has the opportunity to managevéhecle. So, an
owner of a vehicle should not be made always lialie courts also rule
in line of this argument. For example, Rublic Prosecutor vs. Rekik
Begashaw? the defendant was charged under Article 15(6) Her

vehicle was apprehended transporting illegal coff@de Public

Prosecutor did neither establish guilty mind noittg@act. The defendant

® Criminal Code of FDRE, Art 23(2). Article 57 ofatCriminal Code also provides that
a person is punished only where he has been fouiliy thereof under the law. The
latter article gives much emphasis on the impodaotmens reaamong the three
elements of a crime.

19 For example, see cases such as Piblisecutor vs. Hangasa Bitnd et.al, Gimbi
District Court, File No. 15811 (June 201Public Prosecutor vs. Bekele Gemechu
Dendi District Court, file No. 26881 (August 2012)

M Public prosecutor vs. Rakik Begashaw, West Wolleigh Court, File No. 19387
(August 2011)
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adduced a written agreement that shows she leagdtie car for chilli

(pepper) transportation. Finally, the court rulduatt Article 15(6)

punishes an owner of a vehicle who in one or otheolves in the

commission of the crime. Correspondingly, ublic Prosecutor vs.
Abebe Hail&® and Public Prosecutor vs. Negessa Bikilahe courts

ruled that an owner of a vehicle apprehended tatisg illegal coffee is

penalized only where he participates in the proaédssansporting the
coffee or supported the undertaking in one of gq@acities recognized in
the FDRE Criminal Code.

The second applicable meaning given to Article 13(@plies that an
owner of a vehicle apprehended transporting illegdfee is criminally
penalized whenever the vehicle is under his contihere a vehicle
apprehended transporting illegal coffee is noteéeftased or managed
by an agent, the owner is punishable under theigoov though he
participates not in the commission of the crime e reason that he
failed to control the vehicle). Many cases havenbdischarged pursuant
to this argument. For instance,Nturhusen Abdu vs. Public Prosecdfor
the defendant was charged under Article 15(6) lier teason that his
vehicle was apprehended transporting illegal coffeat he tried to
defend himself that he sold the car a year befoeecommission of the
crime. But the ownership title was not yet transgdrto the buyer.
Declining the defense, the High Court punished b fine and
imprisonment. The Appellate Court, Oromia Suprenmir© however,
reversed the decision and reasoned that the velWwatenot under his
control during the commission of the crime. A cdssweenPublic
Prosecutor vs Azmera Sinishawalso rendered in the same fashion. The
court reasoned that a defendant is answerable whére he failed to
discharge the responsibility enshrined under thaelpmation: looking
over the legality of the coffee to be transported.

2 pyblic prosecutor vs. Abebe HailBendi Woreda, File No 6824 (September 2012)
13 public prosecutor vs. Negessa Bikilendi Woreda, file No. 26823 (August 2012)

14 Nurhusen Abdu vs. public prosecytddromia Supreme Court, file No. 123260
(January 2012).

15 Public prosecutor vs. Azmera Sinishaviendi Woreda, file No. 12393 (August
2012).
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The third meaning given to the article states #raobwner of a vehicle
apprehended transporting illegal coffee is pendlghout the need to
establishing further elements or criteria asnens reaor/andactus reus
This stand goes in line with the straight and d#temeaning of the
provision. To cite an example, Public Prosecutor vs. Meri W/Yohanis
16 andPublic Prosecutor vs. Huseen ABlthe defendants were owners
of vehicles apprehended transporting illegal coff@déey adduced
evidences which showed that they did not only pigdite in the illegal
coffee transportation but also made agreements thehdrivers not to
transport the same in any circumstances. Withosuramg fault on the
part of the defendants with regards to commissroonaission, the courts
penalized them under Article 15(6) of the Proclaomatby fines and
imprisonments.  Supporters of this version of iotetation of the
provision argue that, pursuant to Article 3 of @@eminal Code, the
deviation of the provision from the general prineg of the Criminal
Code is acceptable. Graven also argues that fdreguseptions it is
possible to depart from the general principles k@ triminal law'®
Since, coffee plays crucial role in Ethiopian eaowo it is possible to
reason out that, it is acceptable to make the prmviexception to the
general principles of the Code with regardsnens reaandactrus reus
of the criminal elements.

1.3. IS ARTICLE 15 (6) OF THE PROCLAMATION A STRICT
OR VICARIOUS CRIMINAL LIABILITY?

In order for an accused to be foumgilty of a criminal offence,
according to the general principle of criminal la¥ve prosecution must
prove that the accused committine actus reusof the offence with the
appropriatemens reaHowever, there are two exceptions to this general
principle: the strict and vicarious criminal liaki#s® Strict criminal
liability is a liability for which guilty mind (nens rea does not have to

16 Public prosecutor vs. Meri W/Yoharasd et.al, Western Wollega High Court, file
No. 16360 (July 2010).

" Supra note 14.

18 philip Graven, An Introduction to Ethiopian Penalw (Oxford University Press,
1965),P12.

19 peter J. Henning and Neil P. Cohen, Mastering iBamLaw (Oxford University
Press, 2008), P73.
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be proven in relation to one or more elements caimy guilty acts™
According to this principle, a person will be coctedd even though he
was genuinely ignorant of one or more factors tmaide his acts or
omissions criminal. The defendants may not be ¢lépm any real way,
i.e. there is not even criminal negligence, thetiddameworthy level of
guilty mind.

Strict liabilities are created by statutes. Unfoetely, statutes are not
always clear enough in connoting crimes as stiadtillty offences: the
courts are left to decide for themselv&<ourts can penalize a person
without proving his guilty mind where the statutecassarily implies the
non-requirement of the same. The test of necessaljcation connotes
an implication that is compellingly clear. Such iamplication can be
found in the language used, the nature of the offethe mischief sought
to be prevented and any other circumstances whiely @assist in
determining what intention is properly to be atitdd to parliament
when creating the offené.Additionally, necessary implication may
arise not only from the statutory provision undariew but also from the
rules governing that provision to be deduced fraheoprovisions. As
the criminal responsibility of an owner of a vebichpprehended
transporting illegal coffee is created by a pro@d#on, the crime exactly
fits with the first criterion of the strict crimih&ability.

The seriousness of a crime is also used as a mesohah ascertaining
whether a crime is strict liability offence or n@rave crimes that carry
heavy sentences and bring about social stigma reegbe proof of
blameworthiness and not categorized into strighicral liability. In the
case ofSweet vs. ParsleyMs Sweet subleased a farmhouse outside
Oxford?® She rented the house to tenants, and rarely spgntiime
there. Unknown to her, the tenants were smokingnalais on the

% Christine T. SistareQn The Use of Strict Liability in the Criminal La@anadian

Journal of Philosophy ((1987), Vol. 17, No. 2, P395

2 Richard G. SingerThe Resurgence Of Mens Rea: lll- The Rise and ¢faStrict

Criminal Liability, Boston College Law Review (1989), Vol. 30, Isuéo. 2, P341.

22 Catherine Elliott and Frances Quinn, Criminal L&Red. (Cambridge, 1999), P41.
Ibid.
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premises. When they were caught, she was foundygoil being
concerned in the management of premises which b&irey used for the
purpose of smoking cannabis, contrary to the DamgeDrugs Act of
1965. Ms Sweet appealed, on the ground that she k¢hing about
what the tenants were doing, and could not reaspnave been
expected to have known. The Appellate Court comsdi¢he crime as
being a ‘true crime’ — the stigma had, for exampbaysed her to lose her
job: they held that it was not a strict liabilityffence. The criminal
liability of an owner of a vehicle apprehended gporting illegal coffee,
however, carries five years imprisonment and a BHheés00,000 Birr.
Since the punishment is grave, the crime falls tshbisquarely fitting
with the second criterion of strict criminal liaibyl

Opposed to true crimes, strict liabilities are mofeen considered as
regulatory offence&’ A regulatory offence is one in which real moral
issue is not involved. The requirementnoéns reds less strong for non-
truly criminal offence$® Regulatory offences are the kind created by the
rules on hygiene and measurement standards witlirfoiod and drink
industry and regulations designed to stop indugtofluting the
environment in England. Similarly, most air safetgulations and
operations of aircraft and un-manned rockets aaeted as strict liability
offences in Australid® In the case discussed abo@sveet v Parsléythe
First Instance Court found the accused guilty ah@peeoncerned in the
management of premises which were being used ferptirpose of
smoking cannabis, contrary to the Dangerous Drugsoh 1965. The
Applet Court also did not deny that the accused mgaponsible for the
management of the premise. It reversed the judgueménding on the
seriousness and consequential effects of the penahe ultimate
objective of Article 15 (6) of the proclamation sks behaviors of
regulatory offences: controlling the impacts of asibess. Thus, the
punishment described under the provision realizeggbal of controlling

24 G.Singer, Supra note 21, p362.

% |n the case oBweet vs. Parsleyord Reid acknowledged that strict liability was
appropriate for regulatory offences, or ‘quasi-@#h offences which are not criminal
‘in any real sense’, and are merely acts prohihitetie public interest.

% Supra note 22.
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a vehicle from transporting illegal coffee. Hendbgre is a high
possibility for the crime to be categorized intoicstcriminal liability
offenses.

The fourth criterion deals with social concernscéwingly, crimes that
affect public safety, health and economy of a cgucén be sorted out as
strict criminal liability offencé’ In many countries including England
and United States, statutory rape crime attractsct stiability.
Accordingly, the Sexual Offence Act of 2003 of Eargl punishes an act
of sexual intercourse with a person under age ofcafies a life
imprisonment punishment whether or not the accihisedthe knowledge
as to the age of the chiffl.in theR v Gthe defendant in the case had
only been 15 at the time of the alleged incidert #re victim admitted
that she had lied to him on an earlier occasiohgha was above 13. The
prosecution accepted the boy's claim that he hhevied the 12-year-old
girl to be 15, but he was nevertheless sentencé@ tnonths detentioff.
Similarly, in United States statutory rape and #rdniving carry crimes
that bear higher penalties which fall into thisecatry. In the same way,
in Pharmaceutical Society of Great Britain v StorkwAia pharmacist
supplied drugs to a patient who presented a fodgetior's prescription,
but was convicted even though the House of Lorde@ed that the
pharmacist was blameless. The justification is thatmisuse of drugs is
a grave social evil and pharmacists should be eaged to take
unreasonable care to verify prescriptions befopplsting drugs. In light
of these practices, for a crime committed agaiétee attracts social
and state concern in Ethiopia the experience ofyncanntries urge one
to align Article 15(6) with strict liability offenes.

Social policy also plays an important role in dewjdan offence as strict
liability. For example, in England, during the 196there was intense
social concern about what appeared to be a widedgheig problem and

%" Supra note 19, P85.

% England Sexual Offence Act, 2003, Art 5 http://wiegislation.gov.uk/ukpga
[2003/42/pdfs/ukpga_20030042_en.pdf (Accessed amivial, 2015)

2R vs. (2008) UKHL 37 (June 2008): http//www.bailii.orddeases/UKHL/
2008/37.htm (Accessed on April 15, 2014)

% pharmaceutical Society of Great Britain vs. Storkw@986) 2 ALL ER 635.
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courts imposed strict liability for many drug oftess. Ten years later
environment pollution had become one of the mapicof concern, and
the justification of the decision depends on the@anance of curtailing
the impact. As mentioned above, coffee is the legadixport item that
earns foreign exchange to the country above othdable commodity in
Ethiopia, especially during the enactment of theclamation. Its
tradable volume and value, yet, fluctuates frometim time. Due to such
fluctuations, during 2007-2010 Ethiopia was plagimsdacute foreign
exchange shortage; at the end of 2008, at the wmen the Coffee
Quality Control and Marketing Proclamation was pubgated. The
foreign exchange reserves of the country droppéelstothan one months
of imports coverag&: To raise foreign exchange the government took
many measures such as a trade balance improveinsidy services
trade performance, increased remittances and suiadtaofficial
transfers’? Therefore, it is logical to argue that the thercwinstance
gives a clue that the parliament intentionally éedcArticle 15(6) as
strict criminal liability offence in order to incase coffee export volume
and tackle the foreign exchange shortages. Accgiitn general, it is
reasonable to categorize the criminal liability@ofperson who owns a
vehicle apprehended transporting illegal coffeeo irgtrict criminal
liability.

In the same way, vicarious liability refers to legasponsibility for the
actions of anothe¥’ It is the responsibility of any third party thaichthe
right, ability or duty to control the activities @f violator. Pursuant to
this liability, for example, the registered owndraovehicle is expressly
made liable by statute for fixed-penalty and exgesking charges even

31 Doing business in Ethiopia (2012) Country Comnar@uide For U.S Companies ,
page 3:_ http://photos.state.gov/libraries/ethigiit@B91/PDF%20files/Final%20201 2%
gZOEthi0pia%ZOCountrv%ZOCommerciaI%ZOGuide.pdf, ¢ased on May 16, 2014)
Ibid.
% In the criminal law, courts and commentators use term (vicarious liability) in
several different ways. Sometimes, it refers omycases that hold one criminally
responsible for someone’s conduct based on theéaeship between them. In different
time, it may be used to describe someone havitglitia for another’s conduct even
though he was not at fault. The term may also leel tis refer to all situations in which
one is held criminally liable for another’s conduct
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if he is not at faulf* As discussed earlier, article 15(6) of the Federal
Coffee Proclamation punishes an owner of a veheg@rehended
transporting illegal coffee though he was not tperator of the vehicle
nor supported the commission of the crime at amyeake In view of that
the criminal responsibility of an owner of a vebichpprehended
transporting illegal coffee can be fairly groupatbivicarious offences.

1.4. ARTICLE 15(6) OF THE PROCLAMATION AND THE
CRIMINAL JUSTICE SYSTEM OF ETHIOPIA

Article 3 of the FDRE Criminal Code rules that theneral principles
enshrined in the code are applied to regulatiomssgpecial laws except
as otherwise expressly provided therein. PursuarArticle 23(2) and
57(1) of the Code, a person who deals with cofigaity and transaction
is criminally responsible only where he carries auirohibited act with
appropriate mens reaunless the application of the basic criminal
principle is suspended by the Coffee Proclamatiblowever, the
proclamation is not clear enough as to its deuwafimm the general
criminal principles. Where the proclamation has imolicated the non-
application of the basic criminal rules to coffegality and marketing
offences, therefore, the plain meaning of the miovi does not stand up
to the principles enshrined in the Criminal Code.

The absence of express diction, according to AxtRlof the Criminal
Code, obliges judges to punish a person who owhele apprehended
transporting illegal coffee only where he has dboted in the
commission of the crime illegally transporting @#f Interpreting the
provision in view of that, however, refutes the ywenclusion of the
article in the proclamation for it overlaps withretit meaning of Article
15(4). Additionally, such interpretation neglect® toverall meaning of
different provisions of the coffee regulationsagipears to disagree with
the intention of the legislature. The existencetld two confronting
meanings and standings on Article 15(6) cancelghlmugeneral purpose
of Article 3 of the Criminal Code: ensuring conerdt agreements

3 Theodore J. Williams JrCriminal Law- Municipal Ordinance Imposing Vicarieu
Criminal Liability Upon Registered Owner Of Autonield~or Parking Violations Does
Not Violate Due ProcesJulsa Law Review, (1974), Vol. 10, Issue 2, P301
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between the Criminal Code and especial criminaislagons and then
uniform applications of criminal provisions in theuntry®®

Article 15(6) of the Proclamation punishes an owméra vehicle
apprehended transporting illegal coffee even wherdo not perform the
prohibited act or he is not mentally guilty of pmrhing the act. Such
criminal liabilities disagree with the right to ate®e and decide on one’s
own future. The right and competence of a personcdatrol his
characte?’ is the central concern of criminal law. Similarhs discussed
above, the proclamation is not clear enough whe#iverowner of a
vehicle apprehended transporting illegal coffee panishable in
accordance with strict criminal liability principlé’he lack of clarity,
however, resulted in contradictory applicationstied law and perhaps
made innocent individuals thrown into jail. H.L.AaH argued that the
clarity of a law and the criminal law’s function gtiiding behavior are
taken as the key requirements of the rule of3aithe ambiguity of the
law challenges the rule of law.

Article 20(3) of the FDRE Constitution stipulatedat, during

proceedings, accused persons have the right tordmumped innocent
until proved guilty. Pursuant to this constitutibmeght an accused is
presumed guiltless until the prosecutor provesshielameworthy of the
alleged facts. With regard to Article 15(6) of tReoclamation, it is not
the prosecutor who proves the blameworthinesspdraon who owns a
vehicle apprehended transporting illegal coffee ibus the accused,
largely, that disproves the assumption that hethasknowledge of the
involvement of his car in illegal coffee transptida. In all cases
presented to courts it was the accused that prakeatl he had no
involvement in the carrying out of the illegal adies. For instance, in

% Graven,Supra note 18.

% Charles Fried, Nature and Importance of Libefy,W. Norton 2006), P39; Personal
autonomy is a value that underlies the doctrinenefhs realLimiting criminal liability

to the blameworthy means that people are held dresiple” for what can be reasonably
expected. It leaves men free from fear of restidi.. so long as they choose to act
reasonably in view of the law's prohibition.

37H.L.A Hart’s Rule of Law: The Limit of Philosoptig Historical Perspective, (Lacey,
Nicola 2007) P13. http://www.centropgm.unifi.it/egrai/index.htm, (assessed on May
8, 2013)

167



Joornaalii Seeraa Oromiaa [Jil.4, Lakk. 1] Oromia Law Journal [Vol.4, No.1]

Public Prosecutor v. Rekik Begashdaiscussed before) the prosecutor
proved the accused was only the owner of the vehagprehended
transporting illegal coffee and the burden of disjomg the assumption
transferred to the accused. Hence, it logical ¢uarthat, the wording of
Article 15(6) of the Proclamation and its enforcetnmethod challenge
the right to be presumed innocent until proventguil

According to the Criminal Cod®, rehabilitating a criminal is the chief
purpose of a punishment. However, the main rateoélcategorizing a
crime as strict criminal liability and punishingparson accordingly lies
on deterring other persons from involving in similactivities>®
Penalizing a person not guilty of a wrong act amdneke him example
for others and reduce unwanted doings in the spdietctly contravenes
individual rights. Additionally, the Constitutionods not empower the
state to use a person in such a mafh&herefore, it is possible to argue
that the purpose of Article 15(6) of the Proclamatfails to squarely fit
to the rehabilitation underlying principle of thenginal justice system.

An owner of a vehicle may not be in a position aatcol his vehicle as to
its involvement in illegal coffee transportatiorarfexample, an owner of
a vehicle who leased or appointed a managing agerthe vehicle for
years is out of the reach of managing the vehlol¢hat circumstance he
may not be only devoid of guilty mind, but also tgapates not in the
illegal activity in any capacity. Actually a persomay not be penalized
even according to strict liability without the pensperformed theactus
reus In the case of Article 15(6), however, many pesseere penalized
even where they did not perform thetus reuselement of the crime
depending on vicarious liability. Vicarious crimidebility, in principle,
caries simple punishmeritsput one that recognized in Article 15(6) is
rigorous both in imprisonment and fine. In line lwithe degree of
punishment, hence, the criminal responsibility gbeason who owns a

38 For example, look at the preface of the Code.
39 J.M. Kelly, A Short History of Western Legal Thgdi1992), P 449 as quoted by J.G.
Murphy and J. Coleman, Philosophy of Law (Cambridgéversity press 1990) P121.
40 (i
Ibid.
1 J.Williams,Supra note 34.
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vehicle apprehended transporting illegal coffeesduat fully agrees with
the vicarious criminal liability itself.

The law of agency and Article 12(4) of the Procléioragive a clue that
an owner of a vehicle can assign the power of mamagt of the vehicle
to a person who acts on behave of him. Pursuahiticle 2211(1) of the
Civil Code the assigned agent has the obligatiomamage and control
the vehicle from involving in illegal activities ta due diligences. He is
expected to verify the legality of coffee to bensported in accordance
with the coffee regulations. In point of fact, Ate 12(4) of the
Proclamation personally warns an agent to make sutbe legality of
coffee ready to be loaded on the vehicle he manadesce, the agent
should have bore the outcome person#llyNevertheless, the
proclamation has not provided a provision that pli@s or reprimands
him, if he fails to discharge the responsibilityilihg to take the nature
of crime put on the agent into consideration, Aetid5(6) of the
Proclamation penalizes an owner of a vehicle ineganterms even
where the vehicle transports illegal coffee duthtofault of the agent.

In general, the criminal responsibility of a perssho owns a vehicle
apprehended transporting illegal coffee sounds aw#two the criminal

justice system of Ethiopia, especially with referento the right of

innocent individuals. Furthermore, it restricts ft owners to lease out
vehicles, and thus brings impacts on restrainirgjrtass transactions.

2. ILLEGAL COFFEE TRANSPORTATION AND AN OWNER
OF A VEHICLE: UNDER THE OROMIA COFFEE
PROCLAMATION

Article 19(3) of the Federal Coffee Proclamationthauizes regional
states to enact laws that are necessary for théemngmtation of the
same. The Oromia Regional State issued Coffee Qua@lntrol and
Marketing ProclamatioH to facilitate the implementation of the Federal

2 For the illegal coffee transportation is not fadfi within the ambit of personal

principal-agent relations, the approval of the esrand faults committed by the agent
pursuant to Article 2207 and 2214 of the Civil Cal®uld not release him from the
resulting consequences.

3 Supra note 5.
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Coffee Proclamation. It almost copied the Federaifé& Proclamation
provisions as to coffee quality control and mamgtissues (including
the criminal clauses). However, the provision deaith the criminal

responsibility of a person who owns a vehicle abpneled transporting
illegal coffee tends to disagree with the provisairthe Federal Coffee
Proclamation dealt with above. In view of thatstsub-topic scrutinizes
the provision that deals with the criminal respbiigy of an owner of a
vehicle apprehended transporting illegal coffeeanrtde Oromia Coffee
Proclamation.

The Oromia Coffee Proclamation also establishasigél responsibility
of a person who owns a vehicle under Article 2¥(8) amorphous and
ambiguous words. On one hand, the English versidrtize Afan Oromo
and Amharic versions of the provision give completelifferent
meanings> On the other hand, the Afan Oromo and Amharicigassof
the provision bear drafting problems. For examphe Afan Oromo
version that readsAbbaan konkolaataa fi konkolaachisaakamiyyuu
buna seeraan alaa fe’ee yahocho’e..” employs a verb in singular
(socho’e)for the plural subjedfabbaa konkolaataandkonkolaachisaa).
The two versions connect an owner of a vehicle angriver with a
conjunctive word ‘and’ and made the subject plétalhe next coming
verb (transport), however, was put in singularn@morts) as though the
subject was singular. The shortfalls in the sergenonstruction, in
general, and the use of the word ‘and’, in paricuhave brought about
difficulties. For this reason, to make the sentepeevision) meaningful,
as a solution, it is imperative to take the subjelciral and the next

“When the Afan Oromo and Amharic versions of thevision are put as they are read
that an owner of a vehicle and a dritemsportsillegal coffee are penalized by a fine
of Birr 50,000 and an imprisonment of not less ttianee years but not exceeding five
years

“5 The English translation fails to agree with the#fOromo and Amharic versions. It
simply punishes any person who commits manipulatees to coffee quality and
transactions with general terminologies and whidmewhat obscure the smooth
implementation of the same.

e mge AAPNG AS BLC OMIOT (15 BT (L2Padh (OTEA H P0AM £7LLAPM AU

OtvteC 6@+ +@CH N1C 50000(79°0 G) AT 3(0F) oot 0FF PAUPT AS h5(APNT) Gavit
AANAM ANC &PTN::
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coming verb in plural or to take ‘and’ as ‘or’ apdt the next coming
verb in singular.

To begin with, let us give ‘and’ its connective miggy and make ‘an
owner of a vehicle’ and ‘a driver’ the subject bétsentence (provision):
plural subject. Then the next coming verb (trangpoecomes in plural.
Accordingly, the sentence can be reconstructedma®wner of a vehicle
and a driver whotransportillegal coffee are penalized by a fine of Birr
50,000 and an imprisonment of not less than threarsy but not
exceeding five years’. Technically speaking, sushstruction makes the
provision only punishes the two individuals whehey engage in the
crime jointly. Constructing the sentence in suchtye also bears out
other problems. For example, pursuant to this pmétation, an owner of
a vehicle or a driver that transports illegal ceffn his own may not be
punished. This side of the meaning of the providessens the effort to
control illegal coffee transportation. Furthermadtgunishes an owner of
a vehicle or a driver who personally engages irgdl coffee
transportation. This conclusion, to some extentobees the replica of
Article 23(4) of the same proclamation (discusseld\w).

Alternatively, to accord subject-verb agreements itmportant to make
the subject of the sentence singular and the r@xing verb in singular.

Accordingly, the sentence can be reconstructed‘Aas,owner of a

vehicleor a driver whatransportsillegal coffee is penalized by a fine of
Birr 50,000 and an imprisonment of not less thamehyears but not
exceeding five years’. To put differently, an ownafr a vehicle is

penalized by imprisonment and fine only where hesqmeally transports
illegal coffee: he is not punished for the facttthidegal coffee is

transported by his vehicle. In line with this laage, the provision
appears to stand paradoxical with the plain meaoningrticle 15(6) of

the Federal Coffee Proclamation. As cases and ipoaers make

known, persons who are accused of their vehicles agprehended
transporting illegal coffee prefer to be treateddem the Oromia

proclamation to the Federal proclamation, and jsdgee always

confused as to choosing the law they should poteffect.
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Although the phraseology of the provision seemsglee purpose of the
phrase ‘an owner of a vehicle’ is ambiguous andaanc For the reason
that a word ‘driver’ can take account of ‘an owrtéra vehicle who
drives a vehicle of his own’, it is possible to @eghat, using the word ‘a
driver’ only services the same goal. Hence, ituisld to use the phrase
‘an owner of a vehicle’. In the same way, if an ewwof a vehicle was
not treated as a driver, it was also possible tamee the provision as
‘Any person who transports illegal coffee by hishide shall be
penalized by fine and imprisonment’. For Article (28 of the
proclamation penalizes any person who transpotesadal coffee being
a driver or otherwise, and the word ‘any persorccgnpasses an owner
of a vehicle again it becomes useless to Articl@&R3rhe other side of
the interpretation also gives the meaning thatweneo of a vehicle who
transports or makes to be transported unlawfuleeoffy his vehicle is
punishable. The contrary reading of this intergretaindicates that an
owner of a vehicle who transports illegal coffeeabyehicle belongs to
another person is not penalized. This version tdrpretation, however,
contradicts Article 23(4) and the general purpdsth® proclamation and
it is almost unacceptable.

Pursuant to this interpretation Article 23(4) afamishes a driver who
transports unlawful coffee opposed to Article 15§6)he Federal Coffee
Proclamation. A driver who transports illegal ceffés, as discussed
above, penalized under Article 23(4); the Federaffé@ Proclamation

also treats a driver under Article 15(4). The twtickes punish a driver
who transports illegal coffee by the same penaliiéerefore, it sounds
meaningless to legislate two articles to puniskesgn for the same act.
Hence, it can be said that, with regards to crilmeaponsibility of a

driver, Article 23(6) is a mere repetition of Atec23(4).

Now let us presume that the word ‘and’ connects tiles- being a
driver and an owner of a vehicle- rather than coting two persons.
Accordingly, the provision gives the meaning thatehicle owner who
transports illegal coffee being a driver of his ieéhis punishable by fine
and imprisonment. This interpretation makes Arti2[&6) deals only
with a person who owns a vehicle as Article 15@he Federal Coffee
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Proclamation does. However, this side of the mapointhe provision

also squarely falls within the meaning of Article3(2) of the

Proclamation for it punishes any person (includangowner of a vehicle
that operates the same) who transports illegakedfieing a driver of his
vehicle.

In general, due to drafting shortcomings or othsewithe attempt of
Article 23(6) of the Oromia Coffee Proclamationrémluce the practical
dilemma created by the Federal Coffee Proclamatesnlts in vain. It
gives various meanings that lead practitioners @mgnt the provision in
contradictory manners. Furthermore, all possibleammgs of the
provision fail to make good agreement with the FFaldeCoffee

Proclamation and it paves the way for conflictas.

3. CONCLUSIONS AND RECOMMENDATIONS

Article 15(6) of the Federal Coffee Proclamatiomgiees an owner of a
vehicle apprehended transporting illegal coffeenewghout the need for
proving guilty act or guilty mind or both. The litity neither exactly
matches with thectus reusand mens reaelements of a crime nor it is
made exception to the basic criminal principleshengd in the Criminal
Code. The failure of the provision to conform te tiles of the Criminal
Code has brought encumbrances to the endeavor amargaeeing the
uniform applications of criminal provisions in tR@®untry.

The punishment can be grouped into both strict @odrious criminal
liability offences. But it has a proclivity for \acious criminal liability.
The provision imposes absolute liability that makasowner of a vehicle
criminally liable whenever his vehicle apprehendethsporting illegal
coffee (regardless of a showing that he is inngcéms a result, the

" With regards to vehicle ownership and criminapassibility there are two types of
liabilities in criminal justice system. The firsdt & criminal liability that provides the
facts of violation and ownership together raigeiena faciepresumption that the owner
also a partaker of the commission of the crimene or other. The second omits any
reference to grima facie presumption; it declares merely that whenever hicle
participated in illegal activities the registeraednzr shall be subjected to the penalty for
the violation. (J. Williams Jr., Theodoreriminal law-Municipal ordinance imposing
vicarious criminal liability upon registered ownef automobile for parking violations
does not violate due procedailsa Law Review, Vol.10, Issue 2, (1974), pag&.3
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provision shifted the burden of adducing evideraas proving from the
prosecution to the accused. The practice also Iewba same. The
public prosecutor proves only the ownership of hisle apprehended
transporting illegal coffee and the defendant igspmed criminal.
Opposed to the presumption of innocence recogninethe FDRE
Constitution.

In principle, both strict and vicarious criminalatiilities are often
considered as regulatory offences. Regulatory o#ferusually impose
non-jail sentences such as fines. In rare caseg,dfirry imprisonments
that are not rigorous. In view of that, Article 65(f the Proclamation
should not have carried heavy penalties: an impnsnt of three to five
years and a fine of Birr 50,000. Thus, it is tgtalhfair to penalize an
owner of a vehicle with such potential incarcenatamd majority of fine
who absolutely innocent of the involvement of hishile in illegal
coffee transportation or who only failed to conttuk vehicle from
transporting illegal coffe® Therefore, it is recommendable that the
Federal Legislature should bring the provision iatgreement with the
Constitution and the Criminal Code so as to enshees fundamental
human rights and freedoms as well as the consistggiementation of
criminal liabilities in the country through the pision.

Regarding the criminal responsibility of a persohowowns a vehicle
apprehended transporting illegal coffee, Article(6)3of the Oromia
Coffee Proclamation tends to stand inconformityhvéitticle 15(6) of the
Federal Coffee Proclamation. With indeterminate bemof subject of
the sentence (the provision), it penalizes a pewsoo owns a vehicle
and transports illegal coffee being a driver of aene. Additionally, it
punishes a driver who drives a vehicle appreheridatsporting illegal
coffee that already punished under article 23(4) tbé same
proclamation. In line of this interpretation, theyision becomes totally
the replica of article 23(4) though it tries to $gecific. As a result, it
falls short of serving a purpose of its own.

8 Actually the Criminal Code of FDRE does not spieaify recognize vicarious and
strict criminal liabilities with reference to theiminal responsibility of natural persons.
It only clearly recognizes them in the respondie#i of juridical persons under Article
23.
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Due to a sentence construction problem the pravisals to pass a
definite meaning. It passes meanings that otheclarentertains or
contradicts with the general goal of the proclaoratiAdditionally, the

English version and Afan Oromo and Amharic versiohghe provision

give dissimilar meanings. Hence, it is advisablat tihe Caffee Oromia

should redraft the provision to get rid of the pewmb of sentence
construction in such a way that it takes other fgions of the

proclamation into consideration and conforms torégulations and the
goals of enacting the proclamation.
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