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1. INTRODUCTION
The procedure of constitutional interpretation gageas to how and
where constitutional complainants are presentedrioned, and finally
enforced by the concerned official. In a nutshetie may comfortably
conclude that procedural rules, in essence, gifeetef‘life”) to the ends
sought to be achieved by the Constitution.

However, the relevance of the constitutional commplprocedure is not
yet familiar practice in Ethiopia. Nor is the disttion between objective
and subjective purposes of the constitutional camphvell understood.
This has been reflected when the House of Federétierein after HoF)
declared unconstitutionality of laws Melaku Fenta v. Federal Ethics
and Anti- Corruption Commission Prosecutor Team(herein after
Melaku case). The Federal Democratic Republic bfdpia (herein after
FDRE) Constitution, particularly under Article 82) (has been less clear
on the procedure to be employed in the process dpfidecating
constitutional issues. It has created confusioniqudarly regarding the
initiation of constitutional complaint.

If one considers the plain meaning of the provisianlaw must be
contested for its unconstitutionality. And condidnal interpretation
could be undertaken if there is contestation ofomsttutionality of law,
which bears a plaintiff versus defendant court égraiihen the contest or
dispute over the unconstitutionality of legislasoanacted by House of
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Peoples Representative (hereinafter HOPR) mustubenited to the
Council of Constitutional Inquiry (here in after §C

On the other hand, Article 84(2) of the FDRE Cdnstn by itself
provides ‘any court or any affected party has ilgatrto challenge the
unconstitutionality of laws (federal or state)’. thear statement, any
court or interested party has the right to subnhie tissue of
unconstitutionality to the CCI. Accordingly, if ampurt or any affected
party has the right to challenge the unconstitatiioy of laws (federal or
state), constitutional interpretation could be utaleen without the need
for a dispute or contest, which bear a plaintiffsus defendant court
drama. We should therefore ask what the meaningriitle 84 (2) is
with the issues relating to initiation of constitutal interpretation.

In addition, for most, if not for all, in the pa®8 years, declaration of
unconstitutionality of laws enacted by HoPR is avnghenomenon in
Ethiopia. Recently, the HoF has passed decision dealares laws
enacted by HoPR did contradict with the FDRE Camtstin for the first

time in Melaku’s case.The reasoning of the HoFhest tadjudication of
cases by the Federal Supreme Court on the basits dirst instance

jurisdiction violates individual’'s constitutionappeal right. ie decision

on Melaku’s case is strange and has attracted tteatian of many

people.lt is strange because, there is ‘prevalent’ permeghat such kind
of decision is not attemptable by the HoF. The Bshocomments thus
necessary on decision rendered by the HoF andrthenant that claim
‘unconstitutional declaration of unconstitutiongliof laws in Melaku’s

case. And it is also necessary to comment on tloe ef the latter that
argued the unconstitutionality of decision of theFHon the ground that
contentof the argument did not succeed in attracting ghariticism

This case comment is written not in attempt to wukscconstitutional
interpretation and which organ is empowered to didate constitutional
complaint. Rather, it has purpose of analyzingsléivat create confusion
pertaining to the procedure of constitutional iptetation, particularly its
initiation. Besides, it attempts to portray the asfulogy of events
accompanying the first ever form of declaratiorun€tonstitutionality of
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laws enacted by HoPR as unconstitutional by the.Hto&lso discusses
the former perception and practice on the riglagpeal in a case when the
Federal Supreme Court has exclusive first instgngsdiction. It argues
the decision of the HoF in Melaku’s case is used &mdmark decision
of constitutional interpretation and shows the kdeavn of the
perceptions that the HoF is not independent, imglatb declare
unconstitutionality of laws enacted by HOPR. Thenowent begins with
summary of the Melaku's Case and emphasis on milofgthe Federal
High court and the HoF. The next part providesudismn on procedure of
constitutional interpretation, particularly itstiation in Ethiopia. The rest
part gives analysis on the decision.

2. SUMMARY OF THE CASE

In Melaku’'s case, the Federal High Court referreé tase to the
CCI/HoF seeking for constitutional interpretatiom dhe issue of
jurisdiction. In this case, the Federal High Caururisdiction to try

Melaku was challenged on the ground that the defetydMelaku is a
government official with a ministerial portfolio agell as member of the
Council of Ministers and shall be tried by the Fadl&upreme Court by
citing Art.8 (1) of the Federal Courts Establishin@moclamation No

25/1996 and Art.7 (1) of the Revised Anti-Corrupti8pecial Procedure
and Rules of Evidence Proclamation No 434/2005

The court, presided by three judges, in its unansnling, questioned
the constitutionality of these articles considerthgt the defendant will
be deprived of his constitutional right to appea&anteed under Article
20(6) if his case is to be tried by the Federalr8oe Court. Therefore,
the court ruled that the issue as to which cowtikhhave jurisdiction to
preside over the case needs constitutional interjove and referred the

2 Article 8(1) of the Federal Courts Establishmemdamation No 28996 provides
that the Federal Supreme Court will have firstanse jurisdiction on offences for
which officials of the Federal Government are hb#ble in connection with their
official responsibility. Similarly, Article 7(1) fothe Revised Anti-Corruption Special
Procedure and Rules of Evidence Proclamation N&/24®5.provides that the Federal
High Court will have first instance jurisdictionhatr than those cases for which the
Federal Supreme Court has first instance jurisaficti
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case to CCI/HoF based on its own initiation. Fypathe HoF declared
the unconstitutionality of Article 8(1) of the Fedk Courts
Establishment Proclamation; and Article 7(1) of tRevised Anti-
Corruption Special Procedure and Rules of Evidéiroglamation on the
ground that if his case is to be tried by the Fadd8upreme Court, the
defendant would be deprived of his constitutiomgtitrto appeal.

3. PROCEDURE OF CONSTITUTIONAL INTERPRETATION
IN ETHIOPIA

Although the Constitution has been less clear @pitocedures to be
employed in the process of adjudicating constinglassues, the * law
to re-enact for the strengthening and specifying thower of
Constitutional Inquiry of the FDRE, proclamation .N#98/2013 has
attempted to clarify some of the ambiguitfedn area of procedure of
constitutional interpretation in Ethiopia includé® concrete review (in
court proceedingand individual complaints (out of court proceeding)
Let’s briefly look both concepts.

3.1. IN COURT PROCEEDING
When the issue of constitutionahterpretation arises in the court
proceeding, the interested party cannot directiggéo his complaint
before the CCI/HoF. S/he should rather presentdygsiest or complaint
before court handling the case before submittintg ithe CCI* In such
instances, once complaint is posed before the cotirtcannot
immediately declare a decision on the case. Ratheas two options:
either to reject the complaint on the ground thas not a legal issue to
call for constitutional interpretation or to subrthiat complaint to CCI if
the court is convinced that the complaint reallyndads interpretation in
deciding the casgln this regard, the proclamation seems to obligjate
courts to refer all complaints of constitutionakuss if it calls for

® Proclamation to Re-enact for the Strengthening &mkcifying the Power of
Constitutional Inquiry of the Federal DemocraticpBklic of Ethiopia, Proclamation
No. 798/2013 (hereinafter Procl. No 798/2013). Pxcior the general clauses that
empower the HoF to 'interpret the constitution tmdecide constitutional disputes' the
fDRE Constitution is silent on the exact contodrthe vague clauses.

Ibid.
®|d., Proclamation No. 798/2013, Article 4(3)
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constitutional interpretation. Also this fact olaigs us to assert that
depending on the circumstances of a case, the dmst absolute
discretion either to submit a case to the CCI itbdlieves that the
complaint calls for constitutional interpretationto reject the complaints
if the court believes that the complaint does reschinterpretation.

Whenever the court announces its rejection of traptaint and at the
same time if the suspect is aggrieved by suchtiejgadhe aggrieved can
submit his grievance by way of appeal to the CQhiwvithree months
from receipt of the decision of the cofiin such a case, CCI may order
the court to suspend until it decides on inquiry fmnstitutional
interpretation of a case.

3.2. OUT OF COURT PROCEEDING

Constitutional complaint is said to be ensued dutaurt proceeding
when fundamental rights and freedoms of any pensoradversely
affected or violated by the decision of any govesntnorgan or any
public officials® In such scenario, an individual is expected tat fir
exhaust all available remedy from government in8th having the
power with due hierarchy to consider’iOn other hand, constitution
firmly demands protection of those fundamental tSgind freedoms as
they are regarded as basic rights. That is to nseae these rights are
considered as roots on which other rights baser theistence, any
violation of such rights and liberties will be skog and seem to
contradict with constitution.

Thus, in view of this fact interested party hasgatrto raise any form of
constitutional complaint whenever s/he deems iisdalr interpretation
and then to question validity, legitimacy of theciden of public
officials by posing it before CCI. But, as it hasel clearly forwarded
before what makes complaint too difficult is intgel party cannot

®1d.,Procl. N. 798/2013, Article 4(5)
"1d.,Procl. N. 798/2013, Article 6
81d., Procl. N. 798/2013, Article 5 (1)
°1d., Procl. N. 798/2013, Article 5(2)

211



Joornaalii Seeraa Oromiaa [Jil.4, Lakk. 1] Oromia Law Journal [Vol.4, No.1]

directly lodge it to the CCI before exhausting otpeocedural remedies
be it judicial or administrative.

4. THE PROCEDURE AT INITIATION OF CONSTITUTIONAL
COMPLAINT
Constitutional interpretation in Ethiopia involveeme sort of inherent
procedure. It begins from the very initiation ofnstitutional complaints
by the courts or by any interested party up tol fiteecision is rendered by
the HoF. One among the various prescription of Goastitution is to
rightly pin point those persons (either physicallegal) who would be
entitled to initiate constitutional complaints. TRBRE Constitution has
tried to expressly provide those persons who waitcate constitutional
complaints asany court or any interested part} From this, one can
infer that initiation of constitutional interpreian by court is possible
since the constitution by itself provides that amurt could channel
constitutional complain to the interpreter of trenstitution. Generally,
in Ethiopia whenever constitutional interpretatmmissues before courts
of law arises, courts of any level refer the cas€€I But, the courts
do such task if they are convinced that law is gemaunt to the
constitutional right of the concerned party.

However, there may be a problem to ensure the oglaiccessibility to

the interpreter organ in a case when ‘any cougfrrall constitutional

matters to the CCI/HoF. Look, how many courts ar¢he country. For
instance, all First Instance Courts of the nineaeg states, High Courts
of the nine regional states, Supreme Court of tine negional states;
and all First, High and Supreme Courts of the fedand Dire Dawa city
administration. From this fact, it is inevitableathhuge number of
constitutional cases could be referred to HoF val @hich results a
great load to this organ. Therefore, how could @G@ich is the part timer
organ effectively accommodate constitutional isswegch need day to
day activity that will be referred from all levet oourts of the corner of

19 The Constitution of Federal Democratic RepubliEttiiopia (Proclamation number,
1/1995, Art. 84(2) (hereinafter FDRE constitution).
™ Procl. No. 798/2013, Supra note 3, Article 4(1).
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country on the matter of constitutional issues™this angle, it is very
difficult to think of having the proper protectioof the fundamental
rights and freedoms guaranteed under the constitukurthermore, as
could be inferred from minute of constitutional esbly, the drafter of
the constitution did not intend as courts refer alkes which entall
constitutional issues to the HOESo that, it is not necessary for courts to
refer all cases which entail constitutional isstegber as per Article 84
(2) of the constitution they should refer casesaiéing only
un/constitutionality of legislative acts to the HoF

The other point is the FDRE Constitution fails tefide the term
‘interested party’ and it becomes a matter of aorérsy to understand its
meaning constitutionally. Some scholar states twaere an issue of
constitutional interpretation or disputes arisethimcourse of litigation in
a court, an interested party may mean a plaintiffaodefendant™®
Because, it is a plaintiff or a defendant whoseergdt is inevitably
affected by the outcome of a case.

In spite of the controversy among the scholars, tdren “interested
party” is used to denote those whose interest istakte directly or in
directly as a result of the operation of the lawtlge legislation enacted
either by the federal or state legislature. Becaasastitutionally, the
term “interested party” could mean the defendanther plaintiff or any
party or any organ or any individual whose constial rights is
affected by the operation of the law, by the decif public officials as
well as by any other customary practices. If thententerested party is
understood and interpreted just like this, throuwgtat procedures could
these parties initiate constitutional complaint®idily, the interested
party may apply to the court if the issue is ensmecburt proceeding or

12 Minute of the Constitutional Assembly of the Tritiomal Government of Ethiopia,
V.5, December 01-04, 1994. Discussion of the Asdgroh Article 83, one member
forwarded to the assembly his fear that “if cowate excluded from interpreting the
constitution, it is difficult to say that there areurts in Ethiopia” and the response given
from the house was that courts are not totally wdedl from their traditional
interpretation power.

13 |brahim Indris, Constitutional Adjudication undére 1994 FDRE Constitution in
Ethiopian Law Review(2002)0l. 1, No.1, p. 82.
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directly to the CCI as the application of a certairovision of the

constitution requires interpretation. In doing dbesshould show the
transgression or the violation of his constitutibhguaranteed right by
the operation of certain federal or state legistaior by the decision of
any organ of the government.

In short, the initiation of constitutional interpaé&on in Ethiopia operates
within the above framework.

5. ANALYSIS ON THE INITIATION OF ONSTITUTIONAL
COMPLAINT IN MELAKU’S CASE
5.1. WHO COULD INITIATE CONSTITUTIONAL
COMPLAINT?

The procedure of initiation of constitutional comipkt seems less
familiar practice in Ethiopia. This is also obsatva Melaku’s case. Let
me begin with the argument of a group of people vengued that
‘unconstitutional declaration of unconstitutionaldf laws in Melaku’s
case. According to supporter of this argument, iftstance, article
headlined, ‘Unconstitutional Declaration of Uncdnstonality’**
Mulugeta Argawi argued thdtleclaring unconstitutionality of laws in
Melaku's case is unconstitutional, in and of itself the ground that
HoF/CCIl checked un/constitutionality of legislatileavs without real
controversy or dispute between the real parties tase.

The above argument rests basically on Article §b{2he constitution. |

think it is important to counter this line of argam by focusing on the
laws themselves. The criticism of this line of argnt rotates around
purely legalistic thinking that a court of law camnnitiate or raise any
constitutional matter until such a time that eitbéithe parties raise the
issue, which should, in turn, be disputed and tateby the other.

But, is this true in constitutional interpretatilike that of civil suit? Who
could initiate constitutional complaint under thBRE Constitution? Of

14 Mulugeta Argawi, Unconstitutional Declaration oftbnstitutionality Addis Fortune
(Feb.9,2014)Vol. 14, No.719, Addis Ababa).
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course, there are varying mechanisms of initiatainconstitutional

interpretation, but even then, courts do not followil procedures like
that of civil suit. Constitutional interpretatios &ll about maintaining
constitutionalism. Many cases have been raisedsa®$ of constitutional
rights (and hence constitutional interpretationsjolv were not exactly
cases of one party against the other and thenddsinot necessarily be
two litigants fighting for a case. The only precaiwh for constitutional

interpretation is people. There ought to be a spctif the population
adversely affected by the unconstitutionality dd\a.

FDRE Constitution seems partially adopted concédrasystem of
constitutional interpretation particularly regamglinthe initiation of
constitutional complaint since it has tried to pdevthose persons who
would initiate constitutional complaints as ‘anyudoor any interested
party’*®> Here, it is obvious that if there is an issue ohstitutional
interpretation in court of law, the court can by @wn initiation channel
the case to the HoF. In Ethiopia, whenever corigiital interpretation
on issues before courts of law arises, courts gflanel can refer the
matter to CCE® But, the courts do such task if they are convintted
law is repugnant to the constitutional right of twacerned party.

If we take Germany's constitutional court expereenwhich is more

similar to our system, the un/constitutionality lefjislative act is not
checked by regular courts like that of the US. €herno need to have
litigants and disputes for the German Constitutiddaurt to decide on
the unconstitutionality of a law or practiéelt has unique powers of
making any legislation ineffective which it beliesveto be

unconstitutional. It has even been criticized flaympg politics due to its
incessant interventions in the country's legistatisystent® These

examples show that there is no experience in dddaral constitutional
systems that can prove the idea that constitutionetpretation is in the

> FDRE Constitution, Supra note 10, Article 84(2)

% Procl. No. 798/2013, Supra note 3, Article 4 (1).

" Martin Borowski, The Beginnings of Germany’s FedeEonstitutional CourtRatio
Juris (2003)Vol.16,No0.2, p. 156.

18 |bid
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way civil matters are adjudicated. Those who argubdt the

constitutions should be interpreted in the way Icimatters are

adjudicated and the courts should only refer carginal issues when
they ascertain the existence of disputes, contéstmnts and specific
causes of action, failed to provide readers withaianced view since
their argument is not fair, critical and logical evhwe see from the legal
and theoretical aspects of constitutional integdren.

| believe that it is not normal for a lawyer to diwven such big

constitutional issues by picking up only two keydsrnamely "dispute”
and "contest”, from just one constitutional prosisiand jump into
unwarranted conclusions. It is not questionablet tthee defendant
(Melaku) did not initiate the case. Nor did the ggoutors apply to the
court for review of either Article 8 (1) of Proclation No. 25/1996 or
Article 7 (1) of Proclamation No. 434/2005. It wée High Court itself

that invoked the question of (un) constitutionality the pieces of
legislation and forwarded it to the CCI. For instenthose who thinks in
such a way that the court is prohibited from dangunder Article 84 (2)
of the constitution; and their selection of the -suticle as the sole
relevant provision for their argument and theiduig to consider the
problem through a comprehensive understanding of ralevant

provisions in the constitution made them to rushietach a devastating
conclusion.

It is essential to read Article 84 (2) of the catusion more critically and
show whether or not it was unconstitutional for Begleral High Court to
have initiated a problem of unconstitutionality Melaku’'s case. It is
more helpful to read all the relevant constitutiopi@visions, the whole
chapter of the constitution as it is and even théent of the
Constitutional Conference, which ratified the doemty instead of
cynically selecting one sub-article and then, ouitojust one or two
points.

Article 84 (2) of the Constitution reads, "Whereydrederal or State law
is contested as being unconstitutional and sudbpaté is submitted to it
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by any court or interested party, the Council sbalisider the matter and
submit it to the HoF for a final decision". Let new breakdown article

84 (2) and find out the true concept of "key" wordscontest' and

'dispute’ in relation to initiation of constitutimhcomplaint.

If one is to go by the provision, a law must be tested for its
unconstitutionality in court proceeding. The cohtess dispute over the
unconstitutionality of legislations enacted by HoRRst be submitted to
the CCI. And any court or interested party hasrigbt to submit the
issue of unconstitutionality to the CCI.

Based on the above premises, if any court or afectaid party has the
right to challenge the unconstitutionality of a Jawonstitutional

interpretation could be undertaken without the némda dispute or
contest, which bear a plaintiff versus defendantrcdrama. Thus, the
words and spirit of the provision seem to clear aadnot lead anyone
with an open mind to believe that it is only whéere are contending
parties in a courtroom that the issues of congitality of a law can

exist. Laws, as we all know, are administered andgburtroom as well as
in other government structures. Hence, the undomtistnality of a law

can come to the surface not only in the courtrodmas,also within the

bureaucracy and even on the high stt2et.

Any court, or interested party, can directly appty the CCI and
challenge the constitutional nature of legislati@nalogy of the process
of constitutional interpretation to a civil caseudo dispute is total
fabrication. | think the issue seems to be putrgfeAnd the Constitution
is not as such ambiguous in showing that the is$usconstitutionality

9 The former president, Dr Negasso Gidada v Speakghe HoF and Speaker of
House of Peoples’ Representatives of Federal DeatiociRepublic of Ethiopia

(Decision of CCI of 25 February 2005, Unreportetf). this case, question of
unconstitutionality of the law was raised and biulgefore the CCI/HoF outside the
courtroom without any contestation or dispute. Tdase was brought before CCI by
single person. Therefore, to deal with the un/darginality of law, the existence of

real dispute like in civil case between two parigesot mandatory.
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can be raised both by the Court as well as by theeading parties,
within or outside of the courtroom.

In Melaku case,Mulugeta wonders as to how the Highrt submitted
the question of constitutionality of the proclaras in a situation where
neither the accused nor the prosecutor disputed iavaked it. He
advises the court that ‘it should have declinedsgliction because those
provision of laws clearly deny it jurisdiction teér the case®

Yet, this kind of position is subject to criticismhe reason is that court
can submit constitutional issue to the CCI on Meanitiation while
adjudicating the criminal case of the accused. Morgortantly, article
84 (2) of the FDRE Constitution has empowered Gloairt to invoke
issues of constitutionality whenever the need arigéis is a right track
that was reflected in the document of the consbiuitself and from the
purpose of maintaining constitutionalism by all mgalhe constitutional
mechanism of safeguarding constitutionalism is imestable.

5.2. THE RIGHT TO APPEAL VERSUS FIRST INSTANCE
JURISDICTION OF FEDERAL SUPREME COURT IN
MELAKU’S CASE

Article 8 of the Federal Courts Establishment Raowtion No. 25/1996
and Article 7(1) of the Revised Anti-Corruption $f@ Procedure and
Rules of Evidence Proclamation No. 434/2005 empothker Federal

Supreme Court to assume first instance jurisdictionriminal cases in

which officials of the federal government are cleargn connection with

their official responsibility. Both provisions grathe Federal Supreme
Court, the country’s highest and final judicial ang first instance

jurisdiction over criminal suits involving governmieofficials.

In such case, there are different views regarduegright to appeal when
Federal Supreme Court entertain cases on the bads first instance
jurisdiction. The first line of argument is that fas as Federal Supreme
Court has supreme power and no higher forum availdban it,

% Mulugeta Argawi, Supra note 14
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rendering decision on the basis of its first instajurisdiction means the
losing party automatically loses the right to apegainst the decision.
As the supporter of this argument correctly arguteid, clear that there is

no chance of appe&l. Because the losing party has been deprived of his
constitutional right to appeal if his case has obeen tried and decided
by the Supreme Court. This is clearly the denialtred right granted
under Article 20 (6) of the Constitution which da@s the parties’ right

to appeal. And the right to appeal against a fohedision guaranteed
under the constitution is no longer available t® plarties involved in the
case.

The second argument which also indicates the eadisition of Federal
Supreme Court is that the right to appeal is naiated when the
Supreme Court handle and decide the case basint dinst instance
jurisdiction?? Because, the main purpose of appeal is to attaimighest
quality of justice rendered in the courtroom. Aating to supporters of
this argument, ‘though this practice seem to nartlegvright to appeal,
the disposition of the case by the competent jughges persons tried by
the highest court in advantageous positfdms far as the judges that
preside over the case are senior and more comgatanjudges in other
low level of courts, there is no any doubt on thstice that would be
rendered and it does not amount to violation ofeappight** CCI also
had similar position with the right to appeal imoection to the issue. In
short, in the past there was a perception andipeatitat the laws grant
the Supreme Court exclusive first instance jurisoiicdid not amount to
violating the appeal right of individuafs.

2L wondwossen Demissie, Ethiopian criminal proced(fenerican Bar Association,
Addis Ababa University, 2012), P, 374

2 public Prosecutor v. Tamirat Layret,al,(Federal Supreme Court file No.1/1989. In
this case, the Federal Supreme Court has the quogitiat while establishing appeal
systems adequate attention should be given toieffiand quality justice. So, first
instance jurisdiction of Supreme Court does notwamhdo violating the right to appeal
so long as highest quality of decision in the couig rendered by Supreme Court of the
country.

% Wondwossen Demissie, Supra note 21, p. 375.

*bid.

% |bid
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However, when we see the position of the HoF indWels case, in an
overwhelming majority, it rendered Article 8 (1) &froclamation No.
25/1996 and a similar provision, Article 7 (1) ofoPlamation No.
434/2005, is ‘null and void’. The provisions grdahé Federal Supreme
Court, the country’s highest and final judicial ang first instance
jurisdiction over criminal suits involving governmteofficials. This
decision shows that HoF has changed the previosiigoo and practice
by arguing that when a case has been handled amdiedeby Supreme
Court on the bases of its first instance jurisdittiit violates the right to
appeal of individuals. From this the decision inldke’'s case is the first
ever breaking point of former position and pracitidée-ederal Supreme
Court and CCI on appeal right of individual. Andsthdecision also
portrays the chronology of events accompanyingfitis¢ ever form of
declaration of laws enacted by the HOPR as undatistal.

6. CONCLUSION

In Melaku’s case, there is a view which claims tAdicle 84(2) of the

FDRE Constitution should be interpreted as ‘a laustbe contested for
its unconstitutionality. And Constitutional integbation could be
undertaken if there is contestation of unconstnality of law which

bears a plaintiff versus defendant court drdmaiccordingly, declaring
unconstitutionality of laws in Melaku's case is onstitutional on the
ground that HoF/CCI checked un/constitutionality legislative laws

without real controversy or dispute between thé pagties to a case.

On the other hand, the author argues that the fovishould be
understood in such a way that any court or anyctdte party has the
right to challenge the unconstitutionality of laviis.clear statement, any
court or interested party has the right to subrhi¢ tguestion of
unconstitutionality of laws to the HoF via CCI. Aedingly, as it was
properly done by the Federal High Court in Malakeese, the court has
the right to challenge the unconstitutionality @wk. Constitutional
interpretation could be undertaken without the némda dispute or
contest which abide a plaintiff versus defendaints lobvious that as it

% Mulugeta Argawi, Supra note 14
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was correctly done in Melaku’s case if there issmue of constitutional
interpretation in court of law, the court can by @wn initiation channel
the case to HoF via CCIl. Therefore, whenever cutnal
interpretation on issues before courts of law ariseurts of any level
can refer the case to C&ll think that is why the Federal High Court
correctly followed this line of argument in the Mhl’'s case which is the
best and considered as a landmark case in Ethiopia.

Lastly, in the history of the FDRE, declaring laarsacted by legislature
as it contradicts with the Constitution is a nevempbmenon in Ethiopia.
In Melaku’s case, the HoF declared laws that empedvehe Federal
Supreme Court to preside over a case on the basis first instance
jurisdiction, violate the right to appeal. This tsan is the first ever
breaking point of the former position and practé&thiopian courts and
CCI?® on the right to appeal. It also attests the cemfig of the HoF
while it engages in constitutional interpretati@ecause, the decision of
the HoF breakdown the perceptions that the HoFoisimdependent,
impartial to declare the unconstitutionality ofviaenacted by the HoPR.
This kind of practice should be appreciated and draat values in the
protection of the rights provided under the consith. Therefore, for its
continuity, promoting such kind of practice andltung the capacity of
the HoF that could increase its confidence is essential.

27 Procl. No. 798/2013, Supra note 3, Article 4(1).

% Right to appeal is not violated even if Suprenmi€ handle the case based on its
first instance jurisdiction since the main purpa$dghe appeal is attaining the highest
quality of the decision rendered in the courtrodm.far as the judges that preside on
the case in Supreme Court has higher quality thdggs in other low level of court,
there is no any suspicion on the decision be remtey the Supreme Court and it didn't
amount to violation of appeal right.
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