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                                                       �e00e&a �ega0& * 

Kaleessa dhaqna qabadhe, har’a huuba muradhee. Ani qunxuramee dhumdhe jette 
intalti jedhan –  Oromo proverb.1 
 
We are going to perform salot [FGM] even though we are dying. Our mother and our 
grandmother did it, we did it and our daughters will do it – Ethiopian women.2 

 
A�S'%A�' 
The target of this article is to appraise the (un)suitability of Ethiopian criminal law 
design to halt the prevalence of Female Genital Mutilation (FGM) in Ethiopia. Since 
practicing FGM has no any health benefit, plethora of international as well as 
regional treaties, and also domestic legislations of different jurisdictions years ago 
framed it as a gender based human rights violation. Ethiopia is one of those 
jurisdictions which have attempted to eliminate the prevalence of FGM by outlawing 
its practice.  It criminalized FGM as one of crimes against person and health under 
penal code of 1957 whilst as one of crimes of harmful traditional practices (HTPs) 
under criminal code of 2004. Regarding its punishment, per the latter code, the 
punishment of  FGM crime, as one crime of HTPs,  goes up to  a maximum five year 
rigorous imprisonment, while had it been one of crimes against person and health, its 
punishment should have gone up to a maximum of  15 years rigorous imprisonment. 
All the same, either failure to treat FGM as one of crimes against person and health 
or making it a more severe crime, compared to crimes against person and health, 
represents the fallacy of treating female genital as it is not part of human body. 
Moreover, attaching less lenient punishment to FGM crime, compared to crimes 
against person and health, does not serve the very purpose of criminalizing it. 
Consequently, the author argues practicing FGM should not be one of crimes of 
HTPs rather one of crimes against person and health in Ethiopian law. In so doing, 
doctrinal research method is employed to attain the target of this article.     
 
Key Words: Crimes against Person and Health; Crimes committed through Harmful 
Traditional Practices (HTPs); Criminal Law; Female Genital Mutilation (FGM) 

 
�LL.! ()imma 4niSersity), LL, (.romia State 4niSersity \ 5irGe 4niSersity oC Amsterdam), 
/ubIi@ /rose@utor, .romia 1eDionaI State. He @an be rea@hed at emaiI address� CishGu2���� 
DmaiI.@om 
� It is to say, yesterday I was @ir@um@ised� today I @ut my uSuIa. 3his I^m wind up bit by bit 
said the DirI.    
� Sass ). ,utashi ), %emaIe &enitaI ,utiIation in ACri@a� An AnaIysis oC "urrent Approa@hes, 
#e@ember (2��5) /.15. In ]Afarigna’,  oCCi@iaI IanDuaDe oC ACar reDionaI state oC $thiopia, the 
term ]salot’ represents %&,  
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0he term "G), also known as female genital cutting or female circumcision, 
refers to all procedures inPolPing partial or total remoPal of female genitalia or 
any other injury to female genital organ for non�medical reason.3 5ears ago, 
3HO estimated that 1�� to 1�� million women and girls worldwide had 
undergone one or more types of "G), with about � million girls each year 
undergoing the procedure.4 Since it has no any health benefits, plethora of 
international as well as regional treaties, consensus documents and domestic 
legislations of different jurisdictions years ago framed the act of practicing 
"G) as a gender based human rights Piolation. *onetheless, bulks of studies 
haPe shown the practice of "G) is continued in different jurisdiction in a 
threatening manner. 

In 2��5 the estimated prePalence of "G) practices in !thiopia in girls and 
women whose age are between 15 Y �9 years was ��.��, while it was 
estimated in 2�2� that its prePalence is reduced to �5�.5  In 2�1�, moreoPer, 
some ePidence rePeals, ePen though the practices of "G) is a criminal act, 
still "G) remains a serious concerns in !thiopia and has affected 2�.� million 
girls and women� and it also makes !thiopia, surpassed only with !gypt, the 
second  highest country in Africa by the affected  numbers of women and 
girls.� 
 
Globally, an estimated 9�� of "G) inPolPes clitoridectomy 7type I8 or 
eRcision 7type II8 and around 1�� inPolPes infibulation 7type III8.	 In the case 
of !thiopia, some researchers haPe found that the most prePalently practiced 
type of "G) in !thiopia is type I.
  In the same token, other surPey had also 

 
� 6orId HeaIth .rDaniWation (6H.), $IiminatinD %emaIe &enitaI ,utiIation, An InteraDen@y 
Statement, &eneSa (2���), /.1. 
	 Ibid. 

4nited -ation "hiIdren^s %und, A /roCiIe oC %emaIe &enitaI ,utiIation in $thiopia, 4-I"$%, 
-ew 8ork, 2�2�, /.3.  
62�3oo many,"ountry /roCiIe� %emaIe &enitaI ,utiIation in $thiopia (2�13), /.5 https���www 
.reCworId.orD�pdCid�5�b@e29e�.pdC �a@@essed on 15 %ebruary 2�23� 
76H., /an Ameri@an HeaIth .rDaniWation, 4nderstandinD and AddressinD 5ioIen@e ADainst 
6omen, %emaIe &enitaI ,utiIation (2�12), /.2.  
8 )eweI LIamas (2�17), %emaIe "ir@um@ision� History, 3he "urrent /reSaIen@e and 3he 
Approa@h to the /atient, /�.https���med.SirDinia.edu�CamiIy-medi@ine�wp-@ontent�upIoads 
�sites�2�5� 2�17��1�)eweI-LIamas-/aper-*33.pdC  �a@@essed on 15 %ebruary 2�23� 
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shown that 92� haPe eRperienced either type I or II, whilst �� haPe 
eRperienced type III.� 
 
Against the backdrop of this prePalence, it is generally accepted Peracity that 
for close to a century, obserPational studies, supported by biological theory, 
haPe found that there is a negatiPe correlation between "G) and Parious 
health outcomes.1� 0hus, since it has no any type of health benefit, halting the 
practice is not a discretionary matter rather it is mandatory issue for all 
communities across the globe.  
 
,ractically, howePer, "G) is almost treated as a social conPention goPerned 
by rewards and punishments which are powerful force for continuing the 
practice.11 It is maintained that delegitimiTation of the practice and attitudinal 
changes among large parts of society are the essential steps in the abolishment 
of the practice.12 *eedless to state, one of those essential steps in 
delegitimiTation of practicing "G) is criminaliTing the act of practicing "G). 
0his is mainly for the reason that criminal law is considered as the most 
intrusiPe state coerciPe action into the priPate life of the indiPidual and one of 
the most effectiPe social controlling mechanism discoPered yet.13 
 
*onetheless, ePen though it might not be always, it is opined that there are no 
acts intrinsically criminal in its Pery nature, no deeds that constitute offences 
at all times and in all places� 7. . . rather8 by being made 7any act8 punishable, 

 
� 2�3oomany, supra note 6, /1�.  3he typoIoDy oC %&, wiII be dis@ussed in \ depth in se@tion 
one.    
�� 1iDmor ". !erD et al, $CCe@t oC %emaIe &enitaI "uttinD on /hysi@aI HeaIth .ut@omes� A 
Systemati@ 1eSiew and ,eta \ AnaIysis, !), .pen A@@ess, 2�1�, /.2.  
�� 1ossem 5. et al. (2�15). 6omen^s /osition and Attitude 3owards %emaIe &enitaI 
,utiIation in $Dypt� A Se@ondary AnaIysis oC the $Dypt #emoDraphi@ and HeaIth SurSey, 
1995 -2�1�, !," /ubIi@ HeaIth, 15, /. 2 
��Ibid. ,oreoSer, sin@e %&, is one oC traditionaIIy inDrained H3/s and that SioIates DirIs^ and 
women^s riDhts, diCCerent strateDies haSe been souDht to eIiminate it. .ne oC many strateDies 
that haSe been adSised and desiDned to @urSe the preSaIen@e %&, is deIeDitimiWation oC 
pra@ti@inD it. 3o attain this DoaI, pIethora oC internationaI as weII as reDionaI treaties, and 
@onsensus do@uments were siDned and nationaI Iaws were ena@ted in diCCerent Gurisdi@tions to 
@urtaiI the a@t oC pra@ti@inD %&,. $thiopia, the siDnatory oC those treaties, has Sowed to 
eIiminate those H3/s and outIawed them throuDh its @onstitution oC 1995 and @riminaIiWed, by 
the name oC %&,, in its @riminaI @ode oC 2���.   
�� Simeneh *iros and "herinet HordoCa, �Over�CriminaliGation�: A Review of Special Penal 
Legislation and Administrative Penal Provisions in Ethiopia, )ournaI oC $thiopian Law 
(2�17), 5oI. 77I7, /.51, 55. 
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any course of conduct is conPerted into a crime.14 0hus, since practicing "G) 
contradicts with the right to bodily integrity of women and girls, it is an act 
that deserPes criminaliTation and should fall in real crimes category.   
 
On the other hand, in criminaliTing a particular conduct whether it is a threat 
to or in Piolation of an important legal interest is determined by, among others 
things, whether such interest has a constitutional protection.15 .egarding 
H0,s, it has maintained that legal instruments for the protection of children’s 
7and women’s8 rights specifically call for the abolition of traditional practices 
prejudicial to their health and liPes.1� In line with this argument, !thiopia 
through its "D.! constitution of 19951	, particularly at its article 1�, 15, 1�, 
1�, 25, �5, ��, and so on committed to preserPe gender equality and Powed to 
outlaw gender based H0,s.  
 
In a Piew to implement these constitutionally recogniTed rights to bodily 
integrity and human dignity, through its criminal code of 2���, !thiopia has 
criminaliTed act against bodily integrity by bifurcating it into crimes against 
person and health in one hand and crimes committed against life, person and 
health through H0,s on the other hand in chapter II and III of book 2 
respectiPely.   
 

 
�	 Heinri@h .ppenheimer, ]3he 1ationaIe oC /unishment^ (/h# 3hesis, 4niSersity oC London, 
1913), /.2. At this Gun@ture, dis@ussinD the @ateDory oC @rimes in DeneraI is worthwhiIe. 
S@hoIars @ateDoriWe @rimes into reaI and reDuIatory @rimes. 1eaI @rime is a mala in se (sin with 
IeDaI deCinition).  It @oSers a@ts that the pubIi@ DeneraIIy assume as beinD @riminaI, whiIe 
reDuIatory @rimes is what DeneraIIy termed as mala prohibita (@ondu@t @onstitutes an unIawCuI 
a@t onIy by Sirtue oC statutes) (see /eter "artwriDht, "onsumer /rote@tion and the "riminaI 
Law� Law, 3heory and /oIi@y in 4*, "ambridDe 4niSersity /ress, 2��1, /.�3). %urthermore,   
reDuIatory @rimes are sometimes termed as pubIi@ weICare or @rimeIess @rime� see ,i@haeI $. 
3iDar, It Does the Crime But #ot the Time: Corporate Criminal Liability In Federal Law, 
Ameri@an )ournaI oC "riminaI Law (199�), 5oI. 17, /.21�. %rom this @ateDoriWation, one @ouId 
draw a @on@Iusion that whiIe reaI @rime is the a@t oC @riminaIiWinD eSiI @ondu@t based upon the 
moraIity oC a so@iety, reDuIatory @rime is the a@t oC @riminaIiWinD a @ondu@t whi@h is not an 
eSiI @ondu@t in reaI sense but @ondu@ts whi@h are @riminaIiWed to preserSe pubIi@ interests. 
,oreoSer, this indi@ates that some @ondu@ts miDht not be aIways a @riminaI @ondu@ts a@ross 
diCCerent Gurisdi@tions.   
�
  Simeneh and "herinet, supra note 13, /.61-2. 
�6 6H., supra note 2, /.9.  
�7 3he "onstitution oC the %ederaI #emo@rati@ 1epubIi@ oC $thiopia, /ro@Iamation -o.1� 1995, 
8ear 1.   
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,ursuant to article 5�5 and 5�� of the criminal code of 2���, one of those 
crimes christened as crimes committed against life, person and health through 
H0,s in chapter III of book 2 is crime of practicing "G). ,ut otherwise, the 
act of practicing "G) is not recogniTed as one of crimes against person and 
health, which include mainly graPe willful injury crime and common willful 
injury crime, rather it is considered as one of crimes committed against life, 
person and health through H0,s. 0hus, the act of practicing "G) is 
specifically criminaliTed under !thiopian criminal code of 2��� as one of 
H0,s.  
 
All the same, compared to crimes against person and health, particularly graPe 
willful injury    and common willful injury crime, article 555 Y 55� of criminal 
code of 2���, lenient criminal punishment is attached to guilty act of 
practicing "G).    
 
HowePer, the author argues that making the act of practicing "G) as one of 
crimes committed against life, person and health through H0,s, but not as one 
of crimes against person and health plus proPiding lenient criminal 
punishment for crime of practicing "G) in one hand, and Powing to preserPe 
gender equality on the other hand is a paradoR. 0his paradoR refuted the main 
purpose of criminaliTing the guilty act of practicing "G) Y to halt the act of 
practicing "G) by employing criminal law.1
 0o demonstrate the paradoR of 
!thiopian criminal law design to halt the act of practicing "G) in !thiopia, 
this article is outlined into eight sections.   

0he following section focuses on conceptualiTation of "G). 0hus, it discusses 
the etymology and typology of "G), its prePalence and the alleged reason for 
its continuity, while there is a plethora of international as well as regional 
treaties, consensus document and domestic laws are designed to combat it in 
different jurisdiction including !thiopia.  

 
�8 At this Gun@ture, one may inNuire whether raisinD awareness about %&, or @riminaIiWinD its 
pra@ti@es amount to puttinD the horse beCore the @art. .bSiousIy, eSen thouDh one @ouId not 
substitute the other, both raisinD awareness about %&, and @riminaIiWinD its pra@ti@es @ouId 
@ontribute their own in attempt to ta@kIe its preSaIen@e. 3hus, in this arti@Ie the author is not 
arDuinD that @riminaIiWinD %&, pra@ti@inD @ondu@t is the onIy method that @ouId haIt the 
preSaIen@e oC %&, pra@ti@inD @ondu@t rather he tarDets onIy assessinD whether $thiopian 
@riminaI @ode oC 2��� is @raCted appropriateIy to @ontribute in attempt to ta@kIe the preSaIen@e 
oC %&, pra@ti@inD in $thiopia.  
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Section three appraises the neRus between "G) and bodily injury. It argues 
that act of "G) is not only one of a simple H0,s rather it is one of crimes 
against person and health. Section four assesses the neRus between "G) and 
bodily injury crimes in !thiopian criminal law’s Y criminal code of 2��� Y 
conteRt.  It opines that ePen though chapter II of book 2 of this code coPers 
crime of practicing "G), it has criminaliTed with lenient punishment 
compared to crime of bodily injury. )oreoPer, it enquires the reasons why 
lenient punishment attached to the "G) crime ePen though it satisfies the 
ingredient of crimes against person and health. Is it because the Pictim could 
only be ]"emale’�  Section fiPe appreciates pre and post 2��� status of "G) 
in !thiopian criminal law system. 0his section contends that in pre Y 2��� 
practicing "G) was one of crimes against person and health, and also it was 
serious crime in !thiopia, while in post Y 2��� it is relegated only to one of 
crimes committed against person, life and health through H0,s. Section siR 
appraises the paradoR of "G) crime under !thiopian �riminal �ode of 2���. 
0he penultimate section proPides a proposal for legislatiPe amendment of 
crime of practicing "G) in !thiopia while the final section is dePoted to 
epilogue and forwarding some recommendations as a way out.                

�� �E A�E �EN�'A�  ('��A'�"N ��� �  

If it is not laboring of the point, Black’s Law Dictionary defines "G) as it 
refers to "emale circumcision 7or8 the act of cutting, or cutting off, one or 
more "emale genital organs1� while scholarly it is described as all interPention 
inPolPing partial or total cutting of 7girls’ or8 women’s eRternal genitalia, or 
any other injury done on female genital organ for no therapeutic processes.2� 
Besides, it is also defined as it refers to the practice of piercing, cutting, 
remoPing, sewing closed all or parts of woman’s or girl’s eRternal genital for 
no medical reason.21  "urthermore, according to 3HO, the guiding definition, 
the term "G) refers all procedures inPolPing partial or total cutting of 

 
�� !Ia@k^s Law #i@tionary, (9�� edition, 6est /ubIishinD "o), /.69�.   
�� ,orissanda *ouyate, HarmCuI 3raditionaI /ra@ti@es ADainst 6omen and LeDisIation, 4- 
$Upert &roup ,eetinD on &ood /ra@ti@es in LeDisIation to Address HarmCuI /ra@ti@es ADainst 
6oman, 4- "onCeren@e "enter Addis Ababa, $thiopia, 25 to 2� ,ay 2��9,  /.2. 
��6H., .CCi@e .n 6oman^s HeaIth, %emaIe &enitaI ,utiIation�"uttinD, https���www.wome- 
ns heaIth.DoS�a-W-topi@s�CemaIe-DenitaI-@uttinD  � a@@essed on .@tober 3, 2�2�� 
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women’s eRternal genitalia or other injury to female genital organs for non Y 
medical reasons.22 

0he outline of this description rePeals "G) simply means the act of 
intentionally ]inflicting bodily injury’ either by cutting or sewing of the outer 
part of female genital organ for non Y medical reasons rather only for 
traditionally entrenched myths. 0hat is why some author described it as a form 
of gender based torture23 and the manifestation of entrenched gender 
inequality with dePastating consequences.24 *onetheless, ePen though in legal 
jurisprudence it is the act of torture and the manifestation of gender based 
human right Piolations that consummated by cutting or sewing of the outer 
parts of female genitals, mysteriously it is understood as the act of remoPing 
waste 25 and making it clean and beautiful, eliminating masculine parts2� from 
female’s genital.       
 
Glimpsing the history of "G), albeit locating the eRact origin of "G) and 
setting the eRact date of its commencement are not a simple task, some 
documents and research has pointed out that "G) occurred in ancient !gypt 
along *ile 2alley at the time of pharaohs and, thus, !gypt is considered as the 
source country.2	 .egarding its time of commencement, it is estimated that 

 
��6H., supra note 3, /.1. 
��AkinsuIure \Smith A,, "hu 3, $UpIorinD %emaIe &enitaI "uttinD AmonD the SurSiSors 
3orture, ) ImmiDr ,inor HeaIth 2�17� 19�769-73 "ited in .dukoDbe AA et aI., %emaIe 
&enitaI ,utiIation�"uttinD in ACri@a, 3ransnationaI AndroIoDy and  4roIoDy (2�17),  5oI. 6, 
-o 2,  /13�. 
�	4- "hiIdren^s %und, supra note �, /.2. -onetheIess, some arDue that sin@e maIes haSe 
@ir@um@ised, pra@ti@inD %&, @ouId be @onsidered as it harms Dender eNuaIity. In Siew oC the 
author, this Droup has missed to appraise the issue Crom the @onseNuen@es oC %&, and maIes^ 
@ir@um@ision perspe@tiSe. S@ientiCi@aIIy, it has proSed that %&, has no heaIth beneCits whiIe 
maIes^ @ir@um@ision has heaIth beneCits. As Car as the heaIth beneCits oC %&, and maIes^ 
@ir@um@ision is diCCerent, these two a@ts are not @omparabIe.  "onseNuentIy, the mistake is not 
des@ribinD %&, as Dender based human riDht SioIation, rather puttinD %&, and maIes^ 
@ir@um@ision on eNuaI CootinD.  
�
 )o !oyden et al., HarmCuI 3raditionaI /ra@ti@es and "hiId /rote@tion� 3he "ontested 
4nderstandinDs and /ra@ti@es oC %emaIe "hiId ,arriaDe and %emaIe "ir@um@ision in $thiopia, 
LonD LiSe InternationaI Study oC "hiId /oSerty, 6orkinD /aper 93, %ebruary 2�13, /.1�. 
(3his resear@h Cound that as a woman who is not @ir@um@ised is @onsidered as a woman who 
@arries waste materiaIs on her own body). 
�6 6H., supra note 3, /.6. 
�7 *ouba L), ,ausher ), %emaIe "ir@um@ision in ACri@a� An .SerSiew, ACri@an Study 
1eSiew, 19�5� 2��95, "ited in .dukoDbe AA et aI., supra note 21, /.13�. 
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"G) was routinely practiced some 5��� years ago.2
  HowePer, some shorten 
its age by maintaining that "G) has been in eRistence for oPer 2��� years, 
and it is also regarded as customary rule of behaPior by the practicing 
communities which often regarded as social norm.2� 
 
LeaPing the past eras’ history as it is, in this era, according to the report and 
estimation of 3HO, 1�� Y 1�� million women in the world haPe been 
mutilated, two million girls 7and women8 are estimated to be mutilated ePery 
year3�, whilst other estimates three million girls 7and women8 are estimated to 
be at risk of undergoing the procedure ePery year.31 
 
.egarding its prePalence in !thiopia, studies haPe found that 25 million girls 
and women undergo "G)32 in which the urban rate is 15� which is far lower 
than rural rate of 2��, and regionally, it also Paries from under 1�� in Addis 
Ababa, South *ation and *ationalities and ,eople, and Gambella .egional 
state to almost ��� in Afar .egional state.33 Despite of these Pariations within 
different parts of the country, research puts !thiopia as one of the fiPe 
countries with moderately high prePalence of "G).34 
 
On the other hand, based on the degree and�or parts of female genital organ 
that will be cut or undergone the procedures, in the past, there were three 
commonly recogniTed types of "G). 0hese were �1� Sunna �clitoridectomy�, 
in which the hood of clitoris is cut off, �2� eRcision, in which the entire clitoris 

 
�8 $I@haIaI, 4, !en \Ami, !, &iIIis 1, and !rWeWinski, A (1997) 1ituaIisti@ %emaI &enitaI 
,utiIation,� /resent Status and %eature .utIook, .bset &yne@oI SurS, 52 (1�),/p.6�3-51 @ited 
in InternationaI /Ianned /arenthood %ederation(I//%), %emaIe &enitaI ,utiIation, 4*, 
#e@ember 2���, /.2.   
��2� 3oo ,any, supra note 6, /.5.  
�� 6H., supra note 3, /.1. 
�� )o !oyden et aI., supra note 23, /.12.  
�� 4- "hiIdren^s %und, supra note �, /.3. 
�� 6H., supra note 3, /.1. 
�	 3he deDree oC preSaIen@e is @IassiCied as the nationaI or uniSersaI preSaIen@e is more than 
�5�� hiDh preSaIen@e is 6�-�5�� medium preSaIen@e is 3�-���   and Iow preSaIen@e �.6� to 
2�.2�. 4- "hiIdren^s %und, supra note 32, /27� see aIso 6H., InteraDen@y Statement, supra 
note 3, /.�.   
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is cut off, and ��� infibulations, also known as ,haraonic circumcision35, in 
which the clitoris, the labia manor and the much of labia major are cut off.3� 
*onetheless, currently these typologies are modified and one additional type 
of "G) was typified. 0his added "G) type is known as type ��� Y the 
unclassified one. It is "G) type that embraces all other harmful procedures to 
female genital for non Y medical purpose.3	  �onsequently, currently the act of 
practicing "G) is commonly classified into type I, II, III, and I2.3
 )oreoPer, 
the eRtent of genital cutting generally increases from type I to III.3� As a result, 
type III "G) is considered as the sePerest type of all types of "G) 
classification.    
 
 On the flip side, incontroPertibly the act of practicing "G) is one of H0,s 
that deliberately committed against girls and women, mainly against girls. 
H0,s generally refer to those practices common to ethnic culture 7in !thiopia 
conteRt8 adPersely affecting the health of people, goal of equality, political and 
social rights, and economic dePelopment.4� Almost similarly but broadly, in 
'ouyate’s words, H0,s refers to all practices done by human beings on body 
or psyche of human beings for no therapeutic purpose, but rather for culture or 

 
�
2� 3oo ,any, supra note 6, /.15.  
�6 !Ia@k^s Law #i@tionary, supra note 19, /.69�. HoweSer, 6H.^s @IassiCi@ation %&, has 
some Sariation to this @IassiCi@ation. A @IassiCi@ation oC %&, was Cirst drawn up at a te@hni@aI 
@onsuItation in 1995 and modiCied in 2��7. A@@ordinD to this modiCied typoIoDy oC %&,, type 
I represents /artiaI or totaI remoSaI oC the @Iitoris and�or the prepu@e� type II represents /artiaI 
or totaI remoSaI oC the @Iitoris and the Iabia minora, with or without eU@ision oC the Iabia 
maGora,  type III represents narrowinD oC the SaDinaI oriCi@e with @reation oC a @oSerinD seaI by 
@uttinD and appositioninD the Iabia minora and�or the Iabia maGora, with or without eU@ision oC 
the @Iitoris  and  type I5 represents aII other harmCuI pro@edures to the CemaIe DenitaIia Cor 
non-medi@aI purposes, Cor eUampIe, pri@kinD, pier@inD, in@isinD, s@rapinD and @auteriWation. 
See 6H., supra note 2, /p.23 \ 2�.   
�7 Akin 3uned et al., Female �enital Mutilation	Cutting in Africa, 3ransnationaI AndroIoDy 
and  4roIoDy (2�17) , 5oI. 6, -o. 2, /.139 � see aIso I//%, supra note 26, /.1. 
�8 3he @IassiCi@ation oC %&, was Cirst drawn up at a te@hni@aI @onsuItation in 1995 and 
modiCied in 2��7. A@@ordinD to this modiCied typoIoDy oC %&,, type I represents /artiaI or 
totaI remoSaI oC the @Iitoris and�or the prepu@e. 3ype II represents /artiaI or totaI remoSaI oC 
the @Iitoris and the Iabia minora, with or without eU@ision oC the Iabia maGora. 3ype III 
represents narrowinD oC the SaDinaI oriCi@e with @reation oC a @oSerinD seaI by @uttinD and 
appositioninD the Iabia minora and�or the Iabia maGora, with or without eU@ision oC the @Iitoris  
and  type I5 represents aII other harmCuI pro@edures to the CemaIe DenitaIia Cor non-medi@aI 
purposes, Cor eUampIe, pri@kinD, pier@inD, in@isinD, s@rapinD and @auteriWation 
�� 6H., supra note 3, /.�, 23.  
	� !eIayneh #essiye, 3he Impa@ts oC HarmCuI 3raditionaI /ra@ti@es on 6omen^s So@io \
$@onomi@ and /oIiti@aI A@tiSities� 3he "ase oC /astoraI 6omen in Hamer 6oreda, South 
.mo 9one, S--/1S (,A 3hesis, Indira &handi -ationaI .pen 4niSersity, 2�12),   /.25. 
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socio Y conPentional motiPes and which haPe harmful consequences on the 
health and the rights of the Pictim.41 
 
�onsequently, practicing "G) with the name of culture and the prePailing 
patriarchal attitude against girls and women, if not the only, are the main 
reasons for its continuity.      
 

�� �E A�E �EN�'A�  ('��A'�"N ��� �A���� �"���, 

�N�(%, 

�onceptually, injuries are diPided into real and Perbal injury while bodily 
injury, one of real injuries, refers to physical damage to person’s body42 and 
characteriTed by tearing, cutting, piercing or breaking of tissue.43  In addition, 
it is maintained that post�trauma stress disorder alone, with no other physical 
manifestations, could constitute bodily injury.44 �onsequently, bodily injury 
constitutes not only actual bodily injury but also psychological injury.    
 
"urthermore, bodily injury could be categoriTed into simple and graPe bodily 
injury. )odel ,enal �ode of America, section 211.1, for instance, defines 
simple bodily injury as �a� attempts to cause or purposely, knowingly or 
recklessly causesbodily injury to another� or  �b� negligentlycausesbodily 
injury to another with a deadly weapon�  or  �c� attempts by physical menace 
to put another in fear of imminent serious bodily injury. Similarly, in 1.S 
sentencing guidelines, body injury is defined as any significant injury, for 
instance, an injury that is painful and obPious, or is of a type for which 
medical attention ordinarily would be sought.45 
 
�linically, a wound 7injury8 is produced when there is breach of anatomical 
continuity of skin or mucous membrane with or without underlying tissue 
while forensically it is a wound when there is damage of any tissue or organ 

 
	� *ouyate, supra note 1�, /.2. 
	� !Ia@k^s Law #i@tionary, supra note 19,   /.�56. 
	�3he Ameri@an HeritaDe ,edi@aI #i@tionary, 2��7 "ited in *uwanpura 1, The Mechanics of 
In7ury Production and Wounding Forces in Judicial ConteEt, InternationaI )ournaI oC ,edi@aI 
3oUi@oIoDy and %orensi@ ,edi@ine (2�15), 5oI. 5, -o.2,  /.7�.  
		 %ran@is 7. Shen, Mind, Body and the Criminal Law, ,innesota Law 1eSiew (2�13), 5oI. 
97, /.2�3�. 
	
 4.S Senten@inD &uideIines ,anuaI, Se@tion 2!1.1 @ited in Id, /.2��7. 
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irrespectiPe of breach of the continuity of skin or mucous membrane.4� 0his is 
what is generally termed as actual body harm that rules out psychological 
injury not to be treated as bodily injury.   
 
On the other side, actual bodily harm is defined as any hurt or injury 
calculated to interfere with the health or comfort of the Pictim 7and8 such hurt 
or injury need not be permanent but must, no doubt, be more than merely 
transient or trifling.4	 
 
Again from physical point of Piew, an injury is a bodily damage or disruption 
of anatomical integrity of liPing tissue due to the application of physical 
forces.4
 "urthermore, it refers to any damage to any part of the body or bodily 
harm caused by application of Piolence.4� 0his discussion suggests any part of 
human body, including genitals, is susceptible to physical injury and the 
disruption of any genitals is treated as bodily injury. 0hus, the upshot of this 
discussion shows that bodily injury includes not only physical injury but also 
psychological injury. In buttressing this argument, some authors also opined 
that ePen to think psychological torture is not an assault on the body is a 
conceptual error from the outset.5� 0his indicates that since practicing "G) is 
an act that emphatically and palpably causes both physical and psychological 
injury, it is purely the act of actual bodily harm.  

0hen, the answer for the issue whether "G) is bodily injury or it is only one 
of the simple H0,s Pariant is an uncomplicated issue. 0his is for the reason 
that the forgoing discussion clearly demonstrates that "G) is not only one of 
simple H0,s rather it is actual bodily harm which is accompanied by 
psychological injury that committed willfully on female’s genital.       

 

 

 
	6 AbduI !arek and Syed ,ohammed 3anGiIuI HaNue, ,edi@o-IoDi@aI Aspe@t oC Hurt, InGury 
and 6ound,  A*,," ). (2�13),  5oI.�, -o.2, /.37.  
	7 )onathan HerrinD, "riminaI Law, /aIDraSe ,a@miIIan, 5�� edition, 2���, /.136 
	8 *uwanpura 1, supra note �2, /.79.   
	� !arek and 3anGiIuI HaNue, supra note �5, /.37. 

� Shen, supra note �3, /.2�39.  
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� �E A�E �EN�'A�  ('��A'�"N AN� �"���, �N�(%, 
�%� ES �N E'��"#�AN �%� �NA� �A*   �"N'E+' 

As was indicated, the act of inflicting bodily injury has been clearly 
criminaliTed under article 5�� Y 5�� of penal code of 195�. !Pen though "G) 
was not specifically named and criminaliTed by this penal code, the close 
reading of this penal code’s proPisions rePeals that the act of practicing "G) 
was treated as one of crimes against person and health. 1nlike the penal code 
of 195�, nowadays "G) is criminaliTed in black letter approach under article 
5�5 and 5�� of criminal code of 2���. 

.egarding crimes of bodily injury these two codes sense crimes against person 
and health more or less in the same approach. 0he pertinent and catch Y all 
proPision of these two codes Y article 5��of ,enal �ode 195� and Article 55� 
of �riminal of �ode 2��� Y reads� 

)7>4E4A 8=C4=C8>=0;;H >A 1H =46;864=24 20DB4B 1>3H 8=9DAH C> 
>C74A >A 8<?08AB 78B 740;C7� 1H F70C4E4A <40=B >A 8= 0=H 
<0==4A� 8B ?D=8B701;4 ,� � �-� 8C 0;B> 033B� C74B4 ?A>E8B8>=B 
4<1A024B 0;; <0==4A >5 1>3H 0BB0D;CB� 1;>FB� F>D=3B� <08<B� 
8=9DA84B >A 70A<B� 0=3 0;; 30<064 C> ?7HB820; 0=3 <4=C0; 740;C7 
>5 0= 8=38E83D0;�  
 

)oreoPer, these codes haPe classified crimes of bodily injury into two� PiT., 
graPe willful injury and common willful injury.  *onetheless, these codes 
make bruises, swelling, and transient ache and pain out of the domain of 
bodily injury but crimes of assaults Y article 5�� of ,enal �ode of 195� and 
article 5�� of criminal code of 2���.     
 
As a result, there is no iota of doubt, pursuant to chapter II of book 2 of these 
codes, that whoePer inflicting any kind of body injury on other for whatePer 
purposes, unless it is done for medical reason, bears the burden of bodily 
injury’s or assault’s criminal responsibility.  
 
*ow, the cruR issue is whether "G) could fall within the definition of crimes 
against person and health of chapter II of book 2 of these codes or it is only 
falls within a simple acts of H0,s as well as the act of practicing "G) was 
not criminaliTed prior to the promulgation of the criminal code of 2���. 
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,ursuant to the hereinaboPe analysis, "G) comprises all procedures that 
inPolPe total or partial remoPal of the eRternal female genital, or other injuries 
to female genital organ.  Here, the act of cutting or remoPing or sewing of the 
addressed part, in normal circumstance, is purely the act of actual bodily harm. 
)oreoPer, mostly it is consummated by using a sharp object that can cause 
graPe body injury and�or ePen a death.   
 
In !thiopia, causing bodily harm Pia instrument that could cause graPe bodily 
injury and�or death, pursuant to article 55��2� �A� of criminal code of 2���, is 
considered as an aggraPated crime of common willful �simple� injury. !Pen 
though identifying and limiting the scope of the definition of instrument that 
can cause graPe bodily injury and�or death is somehow argumentatiPe, it is 
commonly understood as it embraces any things and means used for shooting, 
stabbing, or cutting or any instrument used as weapon of offence and is likely 
to cause death or any means of fire or any heated substance, any poison, any 
substance deleterious to human body to inhale, swallow or to receiPe into 
blood or any animal for causing offence.51 Besides, some argue ePen the parts 
of body of offender like teeth, nails, feet, palm, hand fist, fingers, elbows and 
knees as far as it is used to inflict bodily injury are considered as an instrument 
that can cause graPe bodily injury or death.52 In strengthening this line of 
argument, in Indiana, for instance in 0readway P. state case, it was held that 
brick is a deadly weapon sufficient to support conPiction for serious body 
injury.53 
 
LeaPing that as it is, in case of "G), instrument used to perform it is not as 
such perpleRing in locating whether it is an instrument that could cause graPe 
bodily injury or death. 0his is because conPentionally the instruments used in 
performing "G), among other things, include raTor blade, unsteriliTed 
sharpen kitchen kniPes, scissors, glasses, sharpen rocks and finger nails.54  
*eedless to state, these instruments are among those instruments that can 
cause graPe bodily injury or death Y they are considered as dangerous 

 

� !arek and HaNue, supra note �5, /.37. 

�8.SriniSasa 1ao, 3he 3heory oC ]Hurt̂  and ]&rieSous Hurt̂ https���arti@IesonIaw. CiIes.wordpress. 
@om�2�15��9�ebook-ysrao.pdC� a@@essed on AuDust 3�, 2�21� 

� Indiana "ase, Law #eCininD !ody and Serious !ody InGury, 2���,  https���Iaw.Gustia.@om 
�@ases�indiana�@ourt-oC-appeaIs�2����1117���1-pdm.htmI�  a@@essed on AuDust 3�, 2�21� 

	 Akin 3uned et aI., supra note 35, /.1�1.  
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weapons.55  In nutshell, these objects are sharp objects that can cause, among 
others, incised wounds, stab wounds, chop wounds, diagnostic�therapeutic 
wounds 7. . .85� and at eRtreme death.  
 
As a result, as all things stand now, in !thiopia crime of practicing "G) is the 
crime that could fall within the ambit of crimes against person and health that 
haPe been defined in chapter II of book 2 of criminal code of 2���. Simply 
put, it is a crime of bodily injury that fall within the domain of either 
aggraPated common willful injury crime or graPe willful injury crime coPered 
under article 55� �2� and 555 of criminal code of 2��� respectiPely. In fitting 
this argument, some ePidence shows that some jurisdictions employ the 
eRisting general proPisions of criminal code to handle the act of practicing 
"G). 0hese proPisions that applied to "G) crime include, among others, 
intentional wounds or strikes’, ]assault occasioning griePous harm’, ]attacks 
on corporal and mental integrity’ or ]Piolent acts that result in mutilation or 
permanent disability.5	 
 
0his helps one to argue, regarding the neRus between "G) and bodily injury, 
that the argumentatiPe issue is not whether or not "G) falls within the domain 
of crimes against person and health in !thiopian criminal law conteRt, rather 
whether it falls within the ambit of graPe willful injury crime or common 
willful �simple� injury crime.  
 
*onetheless, due to the generality nature of !thiopian criminal law in 
categoriTing injuries into graPe willful injury and common willful injury 
crime, two arguments haPe ePolPed. In one hand, some group argue that only 
injurious act that causes permanent health compilation should be considered as 
graPe willful injury crime and that cause non Y permanent health difficulty 
should be treated as common willful injury crime.  On the other hand, in 
contrariwise to this argument, some argue that causing permanent health 
complication is not the only ingredient to categoriTe crimes of bodily injury 
into graPe willful injury or common willful �simple� injury crime rather the 

 


 .dukuDbe et aI., supra note 21, /.1�1. 

6 I & !rouwer and LenX !urDer, ,edi@o-LeDaI Importan@e oC the "orre@t Interpretation oC 
3raumati@ Skin InGuries,https���www.resear@hDate.net �pubIi@ation��3297�9�< ,edi@oIeDaI< 
importan@e<oC<the<@orre@t<interpretation<oC<traumati@<skin<inGuries�enri@hId�rDreN 
�a@@essed on )uIy17,  2�1�� 

7 6H., supra note 3, /.1�.  
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issue of permanency rule5
 is only a single parameter to classify bodily injury 
crime into graPe willful injury crime and common willful injury crime. ,er 
this group’s argument, ePen curable bodily injury, the argument to which the 
author is a partisan, may fall within the domain of graPe willful injury crime.  
 
0he eRperience of some jurisdictions also affirms that to be crimes of graPe 
willful bodily injury� the injurious act will nePer be eRpected to cause 
permanent health complication. According to Sri Lanka criminal law, for 
instance, fracture of bone, cartilage or tooth, dislocation or subluRations of 
bones, joint and tooth and so on are considered as graPe hurt5�  � graPe bodily 
injury. Similarly, in Indiana, in 3illiam P. state case, it was held that ePidence 
of laceration to head and face requiring stitches is ample to show that there is 
serious bodily injury.�� 
 
"ollowing this line of argument, one could conclude that to be graPe willful 
injury crime the injurious act is not eRpected to cause permanent health 
complication rather what matter is the degree of injury at the time of inflicting 
or sustaining injury. Injury that might endanger life, cause permanent health 
complication, prolonged health difficulty to nurse back, particularly which 
causes graPe health complication had not antiseptic treatment been sought 
should be considered as crime of graPe bodily injury.  Almost similarly, on the 
issue whether it should be considered as graPe willful injury where the 
perpetrator caused bodily injury by stabbing on the buttock of the Pictim by 
stiletto, the   "ederal Supreme �ourt �assation DiPision of !thiopia held that 
the perpetrator should be treated as he caused graPe willful injury crime that 
falls within the domain of graPe bodily injury crime Y article 555�A� of 
criminal code of 2���.�1 
 

 

8 See DeneraIIy %esseha -eDash, /ermanen@y 1uIe #iIemma to #esiDnate &raSe 6iIICuI 
InGury "rime oC $thiopian "riminaI "ode oC 2���� 3he /ra@ti@e in .romia 1eDionaI State 
https���www.amaWon.in�/ermanen@y-$thiopian-"riminaI-"onseNuen@es-#eCintion�dp�33�637 
�712 

� /enaI "ode oC Sri Lanka, Se@tion 311 "ited in Senanayake  S. ,. H. ,. *., Where Is the 
Legal Concept of In7uries Li8ely to Cause Death Is Found in Sri Lan8a Medico H Legal  
Classification of In7uries, Sri Lanka )ournaI oC %orensi@ ,edi@ine, S@ien@e And Law (2�15), 
5oI.6, -o.2, /.9.  
6� Indiana "ase, supra note 52.  
6�Abera 6akGira 5s. )usti@e .CCi@e oC !enishanDuI &umuW 1eDionaI State, (%ederaI Supreme 
"ourt, 2�17, "assation "riminaI "ase -o. 1275�5), %ederaI Supreme "ourt "assation 
#iSision #e@isions, 5oI.22, /p.17�-177. 
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If so, one could safely maintain that the guilty act that falls within the ambit of 
graPe willful injury crime is not only injury that cause permanent health 
complication rather all those injurious acts those could be classified as graPe 
injury using the degree of injury measuring  standard set by different 
jurisdictions’ criminal law.  
 
�onsequently, the foregoing discussion demonstrates, pursuant to chapter II of 
book 2 definition of !thiopian criminal code of 2���, the act of practicing 
"G) satisfies the element of  crimes against person and health. *onetheless, 
is the act of practicing "G) a graPe willful injury crime or common willful 
injury crime in !thiopia�   
 
As was discussed, all types of "G) saPe type I2 inPolPe the imposed 
incisions, or incisions and sewing of female genital for socio�cultural myths as 
opposed to medical reasons. 0his indicates that in type I, II and III "G) 
procedures either some inch of outer parts of female genital will be cut off or 
sewed while it generally confirms that the risks and complications associated 
with types I, II and III are similar. All the same, they tend to be significantly 
more sePere and prePalent the more eRtensiPe the procedure and the eRtent of 
genital tissue cutting generally increase from type I to III.�2 
 
In blank ink, article 555 �B� of !thiopian criminal code of 2��� has written as 
]F7>B>4E4A <08<B 78B ,E82C8<MB- 1>3H >A >=4 >5 78B ,E82C8<MB- 4BB4=C80; ;8<1B 
>A >A60=B� >A 38B01;43 C74<� 6A0E4;H >A 2>=B?82D>DB;H 38B586DA4 ,� � �- 2><<8CB 
6A0E4 F8;;5D; 8=9DAH 2A8<4M��� 
 
0hus, syllogistically, it could be reasoned as,  

1� 0ype I, II and III of "G) inPolPes  either the incision of some inch 
from outer part of  female genitals or sewing�  

2� 0he incision of any essential limbs or organs or sewing it is graPe 
willful injury crime as per article 555 of the criminal code of 2����  

�� 0herefore, type I, II and III of "G) is graPe willful injury crime.         
 

 
6� 6H., supra note 3, /.11, 23. 
6� At this point, one may inNuire whether the reNuisite mentaI eIement to @ause bodiIy inGury 
and pra@ti@inD %&, is one and the same.  
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 ,ut simply, pursuant to article 555�B� of !thiopian criminal code of 2���, 
type I, II and III "G) is graPe willful   injury crime.  
 
Besides, it is generally accepted truth that "G) causes immediate and long Y
term health consequences. One of its long Y term health consequences is that 
babies born to women who haPe undergone "G) suffer a higher rate of 
neonatal death compared with babies born to women who haPe not undergone 
the procedure.�4  0hus, ePen closing eyes to else argument, sticking only to 
principle of permanency rule Y injury that causes permanent health 
consequence Y rePeals practicing type I, II and III of "G) undoubtedly falls 
within the domain of article 555 of  !thiopian criminal code of 2���.     
 
On the flip side, as it was discussed, type I2 of "G) is an unclassified type of 
"G) and it subsumes all other harmful, or potentially harmful, that is 
performed on women’s and girls’ genital.�5 3ording it differently, it is an 
open ended type of practicing "G) that could not be subsumed under type I, 
II and II "G). Besides, some practices those were listed as an illustration of 
type I2 "G) practices are prinking, piercing, incising and scrapping, and it 
was granted that these lists may be shortened or elongated with the increasing 
knowledge of the act of practicing "G).��  "urthermore, some kind of injury 
against female genital that falls within type I2 of "G), like pricking or 
nicking, also known as symbolic circumcision 7"G)8, for instance, does not 
inPolPes remoPal of tissue and permanent alteration of female  genital but it 
inPolPes cutting only to draw blood.�	 
 
�onsequently, the degree of bodily injury that girls and women sustain due to 
type I2 "G) practices is not what could be horiTontally predetermined rather 
what will be determined case by case approach. 0hus, if the injury that girls or 
women will sustain due to type I2 "G) practices could not be absolutely 
predetermined, then based on the degree of injury it may fall within the 

 
6	 ,ost seriousIy, it is estimated that death rates amonD babies durinD and immediateIy aCter 
birth were hiDher Cor those born to mothers who had underDone DenitaI mutiIation @ompared to 
those who had not� 15� hiDher Cor those whose mothers had 3ype I, 32� hiDher Cor those 
with 3ype II and 55� hiDher Cor those with type III DenitaI mutiIation. See 6H., supra note 
3, /.611.  
6
Id, /.26.  
66 Ibid  
67 4- "hiIdren^s %und, supra note 32, /.7. 
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domain of either graPe willful injury crime or aggraPated common willful 
injury crime. 
 
"urthermore, appraising the requisite mental element to practice "G) is 
worthwhile to add some rigors to the argument that practicing "G) 
constitutes crime of bodily injury. Accordingly, reading article 55� in 
conjunction with article 555 or 55� of !thiopian criminal code of 2��� rePeals 
that intentionally causing bodily injury to other person by whatePer means 
7instruments8 or in any manner 7tactic8 constitutes crime of bodily injury. On 
the other hand, as was discussed, the act of practicing "G) is for non Y 
medical reason rather for socio Y cultural myths.  
 
0hen, as far as these proPisions Y article 555 and 55� of the criminal code of 
2��� Y focus on the result but not on the purposes of causing bodily injury, in 
!thiopian criminal law conteRt, the mental state of causing bodily injury as 
well as practicing "G) is one and the same. 0his crystalliTes the argument 
that practicing "G) fails in the domain of crime of bodily injury.    
 
In sum, as all things stands now, while type I, II and III of "G) satisfy all 
ingredients of graPe willful injury crime as per !thiopian criminal code of 
2���, type I2 is what will be determined case by case in which it may be 
either graPe willful injury crime or aggraPated common willful injury crime 
pursuant to article 555 or 55��2�A�� of this code respectiPely.     

�� #%E AN� #"S' �		� S'A'(S "� �E A�E �EN�'A� 
 ('��A'�"N �N E'��"#�AN �%� �NA� �A* 

0he !thiopian ,enal �ode of 195� was repealed and replaced with the "D.! 
�riminal �ode of 2��� on 9�� )ay 2��5after half a century. On the ]whereas 
clause’ of the new code, it is stated that one among other reasons that 
necessitated the repeal of the old ,enal �ode of 195� and promulgation of new 
criminal code  of 2��� was the failure of  the old �ode to acknowledge graPe 
injuries and suffering caused to women and children in the name of H0,s. As 
was indicated prePiously, one of those graPe injuries and suffering caused to 
women and children in the name of H0,s is the act of practicing "G).     
 
In all honesty, the !thiopian ,enal �ode of 195� did not clearly use the term 
H0,s, particularly "G). *oticing this failure, chapter III of book 2 entitled 
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crimes committed against life, person and health through H0,s was added to 
!thiopian criminal code of 2���.  !Pen though it employed the term "emale 
circumcision, one of those criminal acts listed as H0,s in this chapter was 
practicing "G). ,arenthetically, the term employed implies that the drafting 
processes were perfunctory. 0his because using the term "emale circumcision, 
as was argued, is beliePed as act of euthaniTing and normaliTing the practices, 
making it comparable to male circumcision�
 an act which is scientifically 
recommended.     
 
)oreoPer, the drafter of !thiopian criminal code of 2���, on its legislatiPe 
history, stated that B8=24 54<0;4 28A2D<28B8>= 8B >=4 >5 �'#B 0=3 C> 34C4A 
B>284CH 5A>< ?A02C828=6 8C� C74 ?A02C824B >5 54<0;4 28A2D<28B8>= F0B <034 0 
2A8<8=0; 02C.�� 0his indicates that "G) was criminaliTed as one of H0,S 
under �riminal �ode of 2��� with the Piew that practicing "G) was not 
criminaliTed prePiously by penal code of 195�. In nutshell, this legislatiPe 
history demonstrates that legislature of �riminal �ode of 2��� criminaliTed 
the practice of "G) as if it was not a guilty act under the old penal code. Like 
echoing this position, some authors also boldly argue that the 195� !thiopian 
penal code does not haPe any proPisions that deal with H0,s that criminaliTe 
"G).	� 
 
In Piew of this author, nonetheless, dealing with "G) was not the problem of 
the penal code of 195� rather the problem of those who read the code. 0his 
because, since criminal law is not eRpected to name and criminaliTe ePery and 
each minor acts specifically	1,  failure to name and criminaliTe "G) by penal 

 
68 LIamas, supra note �, /.�.  
6� %ederaI #emo@rati@ 1epubIi@ oC $thiopia, 3he ,inute oC $thiopian "riminaI "ode oC 2���, 
/.26� (Amhari@ 5ersion, 4npubIished).  
7�!ehayIu &irma, The Practice of Female �enital Mutilation and The Limits of 
CriminaliGation under Ethiopian Criminal Law, )imma 4niSersity )ournaI oC Law (2�1�),  
5oI.1�, -o. 1, /.97. 
7�HaIIey, Cor instan@e, arDues that @riminaI norm must be DeneraI both Cor modern so@iety^s 
@ommitment to eNuaIity amonD aII indiSiduaIs and Cor broad eUamination oC aII reIeSant 
@onsideration in order to deCine a poIi@y up on whi@h @riminaI norm based (. . .). See &abrieI 
HaIIey, A ,odern 3reatise on the /rin@ipIe oC LeDaIity in "riminaI Law, SprinDer-5erIaD 
!erIin HeideIberD, 2�1�, /135. 1eDardinD "riminaI "ode oC 2���, moreoSer, -irmaIa bIames 
$thiopian IeDisIature Cor @ommittinD bad draCtsmanship oC oSereIaboration in reIation to @rime 
oC CamiIy SioIen@e aDainst women� see &Iory -irmaIa k, Family +iolence against Women: 
How Does Ethiopian Law Compare with International Definition, Haramaya Law 1eSiew, 
and 5oI. 1. /.79. 3hus, the essen@e oC these s@hoIars^ arDument impIy that @riminaI Iaw is not 
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code of 195� does not suggest that "G) was not criminaliTed by penal code 
of 195�.  
 
�onsequently, as was discussed, the author argues "G) has been criminaliTed 
in !thiopia since 2� &uly 195� with the promulgation of !thiopian penal code 
of 195�, and it becomes improperly an undermined societal pain through the 
promulgation of the criminal code of 2���. 0o read this argument from the 
code itself, article 5�� of !thiopian penal code of 195� states LF7>B>4E4A 
8=C4=C8>=0;;H >A 1H =46;864=24� 20DB4B 1>3H 8=9DAH C> >C74AB >A 8<?08AB 78B 
740;C7� 1H 0=H <40=B� 8B ?D=8B701;4 8= 022>A30=24 >5 C74 ?A>E8B8>=B >5 C78B 
270?C4A ,270?C4A 
 >5 1>>: (-’.  0his chapter of the code embraces all type of 
crimes against person and health that range from crimes of assault to crimes of 
graPe willful injury. 0he punishments of these crimes also range from 
punishment of fine to ten years rigorous imprisonment. SaPe the boosting of 
punishment, these proPisions were Perbatimly copied and included in the 
criminal code of 2���.   
 
On the other hand, to reason out that "G) is crimes against person and health, 
again, using the syllogistic reasoning seems more conPincing and simple. 
3hen "G) is reasoned out syllogistically, it reads 
 

a�  3omen’s and girls’ genital is part of human body,  
b� Inflicting any type of injury on human body ]5>A F70C4E4A ?DA?>B4M  

saPe for medical reason is crimes against person and health that 
includes any types of crimes of bodily injury,  

c� 0herefore, a crime of practicing "G) is one of crimes against person 
and health for non Y medical reason that fall within the ambit of either 
graPe willful injury crime or common willful injury crime. 

 
"urthermore, as  aforementioned, since type I to III "G) practices inPolPes 
women’s and girls’ clitoris or�and labia cutting or�and sewing, pursuant to 
!thiopia ,enal �ode of 195� and �riminal �ode of 2��� stance, type I to III 
"G) practices satisfies the ingredient of graPe willful injury crimes and it 

 
eUpe@ted to name and @riminaIiWe eSery and ea@h minor a@ts whiIe it @ouId be @oSered in 
Deneri@ approa@h. See Cor detaiI %esseha -eDash, LiCe $Upe@tan@y Status oC $thiopian Laws 
(2�19), https���www.amaWon.sa�-�en�LiCe-$Upe@tan@y-Status-$thiopian-Laws�dp�33�6�62�55 
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falls within the ambit of  graPe willful injury crime. In addition, type I2 "G) 
is what will be decided case by case according to the degree of injuries 
sustained. �onsequently, based on the degree of injury sustained type I2 "G) 
could either be graPe willful injury or common willful injury crime.  
 
.egarding the degree of punishment, graPe willful injury crime, per the penal 
code of 195�, is punishable within the range of simple imprisonment not less 
than one year to rigorous imprisonment not eRceeding ten years, whilst it 
ranges from simple imprisonment not less than one year to rigorous 
imprisonment not eRceeding fifteen years as per criminal code of 2���. 0hus, 
pursuant to article 5�� �B� of !thiopian ,enal �ode of 195�, crime of 
practicing type I to III "G) was crime punishable with at minimum simple 
imprisonment of one year and at maRimum with ten years rigorous 
imprisonment.  
 
On the other hand, ePen though not in line of 3HO classification of "G) 
types, !thiopian criminal code of 2��� classifies "G) into female 
circumcision and infibulations of female genital as per article 5�5 and 5�� 
respectiPely.  0hus, crime of practicing type I, II and I2 of "G) is punishable 
under article 5�5 while crime of practicing type III "G) is punishable under 
article 5�� of !thiopian criminal code of 2���. )ay be unbecoming, pursuant 
to the much Y talked Yabout !thiopian criminal code of 2���, "G) as one of 
H0,s, practicing type I, II and I2 "G) is punishable only with simple 
imprisonment not less than three months, or fine fiPe hundred to one thousand 
birr, while crime of practicing type III "G) is punishable with rigorous 
imprisonment from three years to fiPe years.  
 
0hus, in contrariwise to the postulation of drafters of !thiopian criminal code 
of 2��� and those authors who echoing their postulation, this narration 
articulates practicing "G) in pre criminal code of 2��� was one of crime 
against person and health that falls either within the domain of article 5�� or 
5�9 of !thiopian penal code of 195�, while it is one of crimes committed 
against person, life and health through H0,s as per article 5�5 or 5�� of 
!thiopian criminal code 2���.  ,ut simply, in pre 2��� period practicing "G) 
was one of bodily injury crimes that carry sePere punishment, while in post 
2��� eon it is only one of crimes of H0,s that carry lenient punishment. 0hen, 
the question is why� "rom the forgoing discussion, one could deduce that 
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practicing "G) was one of serious crimes in pre Y 2���, while it is a less 
serious crime in post 2���. In criminal law jurisprudence, the sePere 
punishment implies the absolute desire of the communities to aPoid the 
commission or omission of those crimes. 0hus, one could argue that !thiopia 
had more appropriate criminal law that could halt the practice of "G) in pre Y 
2��� but not in post 2���. 

�� '�E #A%A�"+ "� ��  �%� E �N E'��"#�AN �%� �NA� 
�"�E "� �		
 

0he first and foremost unbecomingness in the criminaliTation of the act of 
practicing "G) processes under !thiopian criminal code of 2��� is the 
drafters and lawmaker failure to treat "G) as crime of actual bodily harm.	2 
"ailure to treat "G) as one of bodily injury crimes implies female genital is 
not human body. 0his stemmed from traditionally entrench obliPion 
understanding of the obPious fact that "G) is real bodily injury crime. As a 
result, it is not a hyperbole to argue that the approach in which "G) is 
criminaliTed under !thiopian criminal code of 2��� is the result of the 
continued patriarchal unePen attitude toward "emales. 
 
In addition, one of the root causes for this ramification was eRcessiPe�oPer�
elaboration in criminaliTing the act of practicing "G). In normatiPe principle, 
as was discussed, criminal legislation’s proPision ought to be as clear and 
precise as needed to preserPe certainty as well as to pass the necessary 
message that needs to shape the societal changes without oPerelaboration.  
 

 
7� 1eDardinD the author^s suDDestion that pra@tisinD %&, shouId be one oC bodiIy inGury 
@rimes, some  inNuire whether  Iawmaker haSe other poIi@y reasons, Iike aCCordabiIity to 
brouDht aII perpetrators to Gusti@e, to proSide Ienient @riminaI punishment to the a@t oC 
pra@ti@inD %&, @ompared to other bodiIy inGury @rimes. 3he poIi@y reasons behind 
@riminaIiWinD the a@t oC pra@ti@inD %&, is @IearIy proSided on the ]whereas @Iause^ oC %#1$ 
"riminaI "ode oC 2���. A@@ordinDIy, the Iawmaker haSe made know on whereas @Iause oC 
this @ode that the poIi@y reasons to @riminaIiWe %&, is to eIiminate %&, whi@h is one oC 
DraSe inGuries and suCCerinDs @ausinD to women and @hiIdren by reason oC  H3/s. It aIso adds 
that the reason to @riminaIiWe the a@t oC %&, is to edu@ate and Duide the pubIi@ to disso@iate 
itseIC Crom H3/s per the phiIosophy oC @riminaI Iaw. 3hen, as Car as the poIi@y reasons behind 
@riminaIiWinD %&, is @IearIy proSided in this approa@h, there is no reason @onSin@inD to think 
that Iawmaker had other poIi@y reasons to @riminaIiWe pra@ti@inD %&,."onseNuentIy, the 
poIi@y reasons proSided on the where @Iause the @ode suCCi@es to arDue that the Iawmaker haSe 
no other poIi@y reasons to @riminaIiWe the a@t oC pra@ti@inD %&, than attaininD the basi@ DoaI 
oC @riminaI IeDisIation.    



Joornaalii Seeraa Oromiyaa [Jiil. 12, Lak.1, 2015]   Oromia Law Journal [Vol.12, No.1, 2023]

130

Joornaalii Seeraa Oromiyaa [Jiil. 12, Lak.1, 2015]         Oromia Law Journal [Vol.12, No.1, 2023] 
 

 

�3� 
 

It has argued that oPer�elaboration may defeat the Pery purpose of enacting a 
giPen legislation. Linked to this, Sir DaPid .enton smartly wrote that a 
demand for immediate certainty of legal effect lead to too much detail to oPer 
Y elaboration and compleRity. He also adds, it may therefore be self Y 
defeating or counter Y productiPe, because the more the detail the greater the 
risk of obscurity and therefore uncertainty.	3 0his clearly eRplains the situation 
of "G) criminaliTation under !thiopian criminal code of 2���. 
 
On the other hand, regarding the feature of criminal law, Halley asserts that 
criminal norm must be general both for modern society’s commitment to 
equality among all indiPiduals and for broad eRamination of all relePant 
consideration in order to define a policy up on which criminal norm based.	4 
In similar fashion, Barak wrote that ,� � �- BC0CDC4 8B ?0AC >5 ;854 0=3 ;854 
270=64B� ,� � �- F78;4 C74 ;0=6D064 >5 BC0CDC4 A4<08=B 0B 8C F0B 1DC C74 <40=8=6 
270=64B 0;>=6 F8C7 270=68=6 ;854 2>=38C8>=� 8= 78B F>A3B C78B F70C 8B 20;;43 0= 
>;3 BC0CDC4 B?40:B C> C74 <>34A= ?4AB>= 8= F7827 C74 BC0CDC4B 0;F0HB B?40:B�75 
 
0his is mainly for normatiPity of the law.  *ormatiPity of law refers to the fact 
that legal regulations are uncertain about who they eRtend the action, what are 
their duration and the number of times they are used, and no association with 
any legal relationship.	� 
 
0hese scholars’ arguments generally suggest that law should not be enacted to 
solPe or appease the problem of present generation but also for inter�
generational purpose. 0hus, the proPisions of !thiopian penal code of 195� 
should haPe been perceiPed in line with this assertion. 0hen, had it not been 
the practice of "G) specifically criminaliTed as one crime of H0,s, it would 
haPe been a crime against person and health pursuant to !thiopian criminal 
code of 2���.    
 

 
7� See DeneraIIy #aSid 1enton, The Legislative Habits of the British Parliament, )ournaI oC 
LeDisIation (197�), 5oI. 5, Issue 1, /p.7-13.  
7	 HaIIey &., A ,odern 3reatise on the /rin@ipIe oC LeDaIity in "riminaI Law (SprinDer-
5erIaD !erIin HeideIberD, &ermany, 2�1�)   
7
 Aharon !arak, the )udDe in a #emo@ra@y (/rin@eton 4niSersity /ress, 2��6), /.7.  
76 See SSetIana !oshno, /roposition oC Law� Its "on@ept, /roperties, "IassiCi@ation and 
Stru@ture Law and ,odern States (2�15), /p.69-79.   
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As was discussed, howePer, making the practice of "G) a simple H0,s but 
not crimes against person and health creates some distortions. 0he first 
distortion emanated from a shallow understanding of the !thiopian penal code 
of 195� in relation to "G). 0he drafters and legislature of !thiopian criminal 
code of 2��� criminaliTed the act of practicing "G) with the mindset that 
"G) was not criminaliTed prePiously through the !thiopian penal code of 
195�, while actually it was one of crimes against person and health under this 
old penal code.  
 
0hus, in pre Y 2���, the act of practicing "G) was either graPe willful injury 
crime or common willful injury crime as per !thiopian penal code of 195�. 
*onetheless, this truth has misunderstood by the drafters and lawmaker of the 
criminal code of 2���. 0his misunderstanding leads them to perfunctory 
criminaliTation of practicing "G) as only one of crimes of H0,s but not one 
of crimes against person and health.   
 
As it was appraised, the second distortion is failure to treat female genital as 
part of human body but something accessory to human body. 0his is 
eRplicated through making mutilating other part of human body a graPe willful 
injury crime punishable, at maRimum, with fifteen years rigorous 
imprisonment while mutilation of female genital a simple H0,s’ crime 
punishable, at maRimum, with fiPe years rigorous imprisonment per the 
criminal code of 2���. HowePer, from anatomical Piew point this bifurcation 
conPeys nothing but the doggedness of patriarchal attitude against 
constitutionally acknowledged equality rights of human being Y men and 
women Y in !thiopia.   
 
All the same, criminaliTing the act of practicing "G) separately, but not as 
one of crimes against person and health, is not so much problematic. 0he 
epicenter of the problem is, in one hand, treating "G) crime leniently and, on 
the other hand, treating bodily injury crime more sePerely. Had practicing 
"G) been treated sePerely or equally as crime of bodily injury, criminaliTing 
it separately wouldn’t haPe been so much problematic rather it would haPe 
been appreciable act.  
 
"urthermore, proPiding lenient punishment for act that has Powed to curb it in 
the constitution as well as on the preamble of the criminal code of 2��� 
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creates a negatiPe punishment discrepancy between eRperience and 
eRpectation of criminal punishment. Scholars argue that if the eRpectations are 
harsher than the actual eRperience, there is a negatiPe punishment gap, 
whereas a positiPe punishment gap eRists when the eRperience is harsher than 
the eRpectation.		 
 
,er these scholars, discrepancy between eRperience and eRpectation of 
criminal punishment has either positiPe or negatiPe impact on the 
effectiPeness of a giPen criminal legislations. Accordingly, it is argued that a 
positiPe punishment gap is more prePentiPe than a negatiPe punishment gap.	
 
0his is because a sanction disproportionately light is, as Hobbes remarks, 
rather the price or redemption than the punishment of a crime.	�  HowePer, the 
main function of criminal law is prePention of crime either through imposing 
temporarily or permanently incapacitating, rehabilitating, or deterring 
punishment.  
 
In case of !thiopia, the ]whereas clause’ of its �riminal �ode of 2��� states it 
7criminal law8 protects society by prePenting the commission of crimes,  one 
of the major means of prePenting the commission of crime is punishment,   
and the code stretched its means of prePention progressiPely to death penalty Y 
the  sePerest penalty.  
 
0his implies that the sePerity of criminal punishment increases parallel to 
dangerous disposition of an offender, sePerity of dangerous act, interest at risk, 
the scope of Pulnerable group, 7. . .8 and almost setting the same criminal 
punishment for those who commit similar guilty act.  
 
In contrariwise to this reality, in case under discussion, ePen though those who 
practice "G) and those who inflict bodily injury commit similar act, the 
lenient punishment is proPided to those who commit the former act than those 
who commit the latter act.  0his is a distortion. 0his distortion ePen inPites one 
to ask why lenient punishment for crime of bodily injury when the potential 
Pictim could only be women�      

 
77 $sther %.).".5an &inneken, 3he /ain and /urpose oC /unishment�A SubGe@tiSe /erspe@tiSe, 
Howard LeaDue 6hat is )usti@e�  6orkinD /apers 22�2�16, 3he Howard LeaDue Cor /enaI 
1eCorm (2�16), /5. 
78 Ibid  
7� Heinri@h .ppenheimer, supra note 13, /.2��.   
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)oreoPer, this distortion argument, for a fortiori, could be reinforced from the 
legislature’s reluctance to use ePen the term "G) in the criminal code of 
2���. As was discussed, this �riminal �ode employed the term ]54<0;4 
28A2D<28B8>=M under its article 5�5. HowePer, the eRpression ]female genital 
mutilation’ gained growing support and approPal from the late 19��s. 
)oreoPer, the word ]54<0;4 64=8C0;<DC8;0C8>=M� instead L54<0;4 28A2D<28B8>=M�  
has been dePeloped to establish a clear linguistic distinction from male 
circumcision, and  to emphasiTe the graPity and harm of the act, and also the 
use of the word ]<DC8;0C8>=M is to reinforce the fact that the practice is a 
Piolation of girls’ and women’s in born rights.
� 0hen, why the lawmaker of 
!thiopian criminal code of 2��� opted to use ]54<0;4 28A2D<28B8>=M instead of 
]54<0;4 64=8C0; <DC8;0C8>=M� 
 
0hus, lack of enthusiasm to use the term ]mutilation’ while criminaliTe the act 
of practicing "G) through !thiopian criminal code of 2��� undeniably 
implies the legislature criminaliTed practicing "G) apathetically.  As a result, 
criminaliTation approach of "G) in !thiopian criminal code of 2��� seems as 
it was intended to make beliePe that !thiopia entirely and enthusiastically 
pledged to get rid of traditionally ingrained practicing "G) for the outsiders. 
 
)ay be more distress, failure to acknowledge "G) as bodily injury crimes or 
more sePerely is the act of eRpressing the traditional and mysterious attitude of 
"emale in else jurisdictions as well as in !thiopia at criminal law lePel in 
contradiction with the actuality that "G) has no known health benefits. 
)oreoPer, it is also the act of defying that "G) is not a crime against physical 
integrity and human dignity. 0he traditional myths of practicing "G), among 
others, are that female genital in their natural form are ugly and that cutting Y 
particularly infibulations Y makes presentable and beautiful�
1 circumcision is 
the act of defining masculinity and femininity because the foreskin of penis 
symboliTes femininity, while clitoris represents penis�
2 it is act of remoPing 
waste
3 for cleanliness or hygiene
4 purpose.  

 
8� 6H., supra note 3, /.22. 
8� Sass )., supra note 2, /p.1�-5.  
8�1i@hard A. Shweder, #isputinD the ,yth oC the SeUuaI #ysCun@tion oC "ir@um@ised 6omen, 
An InterSiew with %uambai S. Ahmadu, AnthropoIoDy 3oday (2��9), 5oI.25, -o.6, /.1�.  
8� !oyden et aI., supra note 23, /.1�. 
8	 4- "hiIdren^s %und, supra note 32, /.63. 
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)oreoPer, some try to justify "G) by arguing that it increases a woman’s 
probability of conception and improPe women’s and their fetus’ health�
5 it 
preserPes Pirginity and prePent promiscuity.
� In addition, pro "G) practices 
attitude adPocators argue that "G) serPes only as aesthetic enhancement and 
definitely it is not mutilation.
	 Besides, it is opined as female genital 
mutilation represents society’s control oPer women 

 and girls but not a 
Piolation of women’s and girls’ rights. *onetheless, all arguments those 
narrated to justify "G) is only the coPer of men’s need to control the seRual 
behaPior of women and girls.
� 
 
0hus, in Piew of this author, failure to treat "G) as one of crimes against 
person and health or failure to proPide sePere punishment for the act of 
practicing "G) in !thiopia represents the admission of the aforementioned 
traditional myths which could contribute for its continuity in !thiopia. As 
well, the actual practice also affirms the myth that was in the mind of drafters 
of criminal code of 2��� during the process of criminaliTing "G) under 
!thiopian criminal code of 2���. As was discussed, some commentators argue 
that albeit "G) is a guilty act in !thiopia, the goPernment does not actiPely 
enforcing this prohibition or punish those who participate in the act of practice 
"G).�� 0his reinforces the aboPementioned patriarchal attitude against gender 
equality in !thiopia.  
 
*onetheless, in contradiction with this patriarchal attitude against gender 
equality, bulk of studies ePidences the act of practicing "G) entails harm to 
women’s  and girls’ physical 7and psychological8 health throughout their life 

 
8
 LIamas, supra note, /.3. 
86 2�toomay, supra note 6, /.13.  
87"arIos #aSid Londono SuIkin, Fuambai’s Strength, )ournaI oC $thnoDraphi@ 3heory (2�16), 
5oI.6, -o.3, /.1��.  
886H., supra note 3, /.5. 
8� 3he traditionaI myths Cor the @ontinuity oC %&, in $thiopia are aImost the same with the 
Iisted Ca@tors. %or detaiI about these myths in $thiopia see DeneraIIy +�" ድ��Iተ�#5 አገ12 
�ኢ$6B4Gችግ� +' የመF$�ዉ መንገድ (አድ� ጥ�$ �ተሚ4 ቤ$፣አ9�አ��፣ 1997) 
�� $uropean 4nion, "ombatinD %emaIe &enitaI ,utiIation and .ther HarmCuI 3raditionaI 
/ra@ti@es(2�13), http���www.eeas.europa.eu�ar@hiSes� deIeDations�ethiopia�do@uments� eidhr� 
eidhr<ethiopia<2�13.pdC �a@@essed on .@tober 13, 2�2�� 
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from the moment of cutting as infant or childhood to seRuality and childbirth 
in adulthood.�1 
 
0he other paradoR of !thiopian criminal code of 2��� in relation of 
criminaliTing the act of practicing "G) is that it fails to consider 3orld 
Health OrganiTation’s classification �types� of "G) practices.  �lassification 
of "G) was first drawn up in 1995 while it was modified in 2���. 0his 
classification of "G) practices was mainly for the research purpose, to 
estimate prePalence and trends in change, gynecological eRamination and 
management of health consequences and for L;460; 20B4BM.�2 
 
!thiopian �riminal �ode of 2��� was promulgated almost a decade after this 
classification of practicing "G) was done by 3HO.  HowePer, disregarding 
3HO classification, !thiopian criminal code of 2��� classifies "G) practices 
only into two categories� PiT., type I, II and I2 in one category and type III in 
another category. *onetheless, there is no conPincing and Pisible reason why 
the code creates its own classification by disregarding 3HO’s classification.  
"urthermore, it disregards the scientifically proPed fact that the sePerity of 
practicing "G) increase from type I to III and practicing "G) includes any 
transient act committed on female genital for non Y medical reasons Y 
symbolic "G). Similar punishment was designed for type I, II, and I2 of 
"G). 0his !thiopian �riminal �ode of 2���’s classification of "G) which 
proPides similar penalty to scientifically proPed different degree qqainjuries 
completely contradicts with the proportionality principle of criminal liability.        
 
0he third absurdity of criminaliTation of "G) in !thiopian criminal code of 
2��� is oPerlooking the act of practicing "G) by the name of not to oPerlook 
it. As it was discussed, the legislature of !thiopian criminal code of 2��� 
Powed not to oPerlook H0,s to protect women and children rights that are 
recogniTed by !thiopian constitution of 1995 and ratified international and 
regional treaties as well as to criminaliTe H0,s to distance the community 
from practicing them�3.   

 
�� 1iDmor ". !erD et aI, $CCe@t .C %emaIe &enitaI "uttinD on /hysi@aI HeaIth .ut@omes� A 
Systemati@ 1eSiew and ,eta-AnaIysis, !), .pen (2�1�), /.9. 
�� 6H., supra note 3, /.23-�. 
�� /araDraph 3 oC "riminaI "ode oC 2��� it reads :. . . .; another point that shouId not be 
oSerIooked is the penaI "ode�s CaiIure to a@knowIedDe the DraSe inGuries and suCCerinDs @aused 
to women and @hiIdren by reason oC harmCuI traditionaI pra@ti@es. SureIy, the @onstitution 
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HowePer, ePen though on its preface this loaded word Y graPe injuries and 
sufferings caused to women and children by reason of H0,s Y  was used and 
Powed to curb it, proPiding non YprePentiPe lenient punishment in special part 
of the code rePeals the oPerlooking of the act of practicing "G) by the name 
of not to oPerlook it. 0he argument of oPerlooking the act of practicing "G) 
by the name of not to oPerlook it could also be corroborated simply Pia 
comparing the criminal punishment attached to practicing "G) with that of 
bodily injury crimes, particularly graPe willful injury crime. 0his comparison 
always bids one to ask why lenient punishment to graPe bodily injury when 
the potential Pictim could only be women, while sePere punishment to graPe 
bodily injury when the potential Pictim could also include men�   
 

�� A #%"#"SA� �"% �E��S�A'�)E A EN� EN' "� ��  
�%� E 

As aforementioned, practicing "G) in !thiopia is not punishable neither 
pursuant to article 555 nor 55� of criminal code of 2��� only because article 
5�5 or 5�� of criminal code of 2��� has been specifically designed to goPern 
the guilty act of "G).  ,ut otherwise, hadn’t article 5�5 or 5�� of criminal 
code of 2��� been specifically designed to goPern the guilty act of "G), 
practicing "G) would haPe been punishable either as per article 555 or 55� of 
criminal code of 2���. 0his is because the mental element and the act that falls 
within the domain of article 555 or 55� of criminal code of 2���, and that of 
article 5�5 or 5�� is one and the same Y intentionally inflicting bodily injury.  
 
As well, ePen though actually it is not the case, sticking to material element of 
"G) crime may imply practicing "G) is a proPisional concurrence crime 
that could fall under article 555 or 55� and article 5�5 or 5�� of criminal code 
based on the degree of injury.  
 
0his is because crime that consists of behaPior which also an ingredient of 
other crime or a combination of acts some of which are also material elements 

 
Duarantees respe@t Cor the @uItures oC peopIes, but it does not buttress up those pra@ti@es 
s@ientiCi@aIIy proSen to be harmCuI. It is aIso CutiIe to issue a Iaw that does not haSe the trust 
and support oC the peopIe Cor it usuaIIy remains impra@ti@abIe. !ut it is weII re@oDniWed in the 
phiIosophy oC @riminaI IeDisIation that the IeDisIature shouId, by adoptinD proDressiSe Iaws at 
times, edu@ate and Duide the pubIi@ to disso@iate itseIC Crom harmCuI traditionaI pra@ti@es 
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of other crime sometimes known as imperfect concurrence.�4 It is imperfect 
only because there is actually one legal proPision that applies to this behaPior 
or combination, in case under discussion, article 5�5 or 5�� of criminal code. 
If it is not labouring the point, practicing "G) becomes imperfect 
concurrence only due to the poor drafting of the code, specifically in 
criminaliTation of the act of practicing "G).  0hus, in Piew of this author, 
these poorly drafted proPisions of the code or guilty act of "G) ought to be 
redefined.   
 
�onsequently, !thiopian lawmaker Y House of ,eoples’ .epresentatiPe Y has 
two alternatiPes to make this poorly criminaliTed act of practicing "G) well.  
0he uncomplicated and the undaunted alternatiPe is simply repealing article 
5�5 and 5�� of criminal code of 2��� without any further rationaliTation or 
research. As already discussed, simply repealing article 5�5 and 5�� of 
criminal code of 2��� without any further rationaliTation makes practicing 
"G) either graPe willful injury crime or common willful injury crime as per 
article 555 or 55� of criminal code of 2��� respectiPely. )oreoPer, simply 
repealing article 5�5 and 5�� of criminal code of 2��� protects women’s and 
girls’ rights to physical integrity and human dignity more than the inclusion of 
these articles in criminal code of 2���.�5 On top that, making the "G) one of 
crimes against person and health is in light with the basic criminal 
jurisprudence of proPiding similar punishment for those who has done similar 
guilty act.     
 
0he other recommendable option is adding limb ]D’ under article 555 of 
criminal code of 2��� mainly for two purposes. "irst, taking health 
complication that follows practicing "G), the side of Pulnerable group, rights 
at stake etc. into consideration, and also to giPe message to community that 
practicing "G) is a taboo, the lawmaker must increase the punishment 
attached to the act of practicing "G) in line with what had been promised in 

 
�	 /hiIippe &raSen, An Introdu@tion to $thiopian /enaI Law (%a@uIty oC Law oC HaiIe SeIIassie 
I 4niSersity in Asso@iation with .UCord 4niSersity /ress, 1965), /163. 
�
 3akinD the me@hani@aI appIi@ation oC Iaw by Iaw enCor@inD ma@hinery in $thiopian, some 
may Cear this amendment modeI @ouId @reate the risk oC de@riminaIiWation oC %&,. In Siew oC 
the author, nonetheIess, this @ouId take pIa@e iC and onIy iC CemaIe DenitaI orDan is @onsidered 
as not part oC human beinD.  As Car as inCIi@tinD bodiIy inGury on other Cor whateSer purpose is 
a DuiIty a@t, it @ouId not be IoDi@aI to arDue that pra@ti@inD %&, wiII not be a DuiIty a@t. 
"onseNuentIy, amendinD the @riminaI @ode oC 2��� CoIIowinD this amendment modeI @ouId not 
@ause the risk oC de@riminaIiWation oC %&,.      
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whereas clause of criminal code� E8I� a promise not to oPerlook the penal 
�ode�s failure to acknowledge the graPe injuries and sufferings caused to 
women and children by reason of H0,s. 0he Second reason is to aPoid the 
persisting dilemma to designate crimes against person and health into graPe 
willful injury crime or common willful injury crime. 0his is because, as all 
thing stands today, the act of practicing "G) could fall either in the domain of 
article 555 or 55� of criminal code of 2��� Y if article �55 and �5� of this 
code are repealed.  
 
In Piew of this author, ePen though the lawmaker could rectify the hereinaboPe 
discussed flaws following one of these two options flawlessly, the second 
option is more recommendable. 0hus, it is the author’s argument that limb ]D’ 
ought to be added to article 555 of criminal code of 2���. �onsequently, it 
should be designed in an approach it reads ]85 C74 8=9DAH 8B C74 A4BD;C >5 
?A02C828=6 ��  �>A �'#B�� 8C B70;; 14 ?D=8B743 F8C7 � � � A86>A>DB 
8<?A8B>=<4=CM. *ePertheless, if limb ]D’ is added to article 555 of !thiopian 
criminal code of 2���, its punishment ought to eRceed the punishment of limb 
]A’, ]B’ and ]�’ of the same proPision. 
 
Designing !thiopian criminal law per this conclusion has multifold benefits to 
control the act of practicing "G). 0o begin with, in addition to those 
discussed prePiously, two points deserPe discussion at this juncture. "irst, 
reading the preamble of "D.! criminal code of 2���, particularly paragraph 
�, in conjunction with the minute of article 5�5 of the same code rePeals that 
the lawmaker had considered as if practicing "G) was not criminaliTed by 
penal code of 195�. In Piew of the author, the defect of designing crime of 
practicing "G) under "D.! criminal code emanates from this form of 
understanding the fact of the penal code of 195�. Had they had rightly 
understood the penal code of 195�� ePen if the criminaliTation of the act of 
practicing "G) as one H0,s, they would haPe criminaliTe it more seriously 
than crime of graPe body injury or, at minimum, as serious as crime of graPe 
bodily injury. 0his could be deduced by reading across proPisions of "D.! 
criminal code of 2���.  
 
.eading across "D.! �riminal �ode of 2��� indicates serious punishment is 
proPided to punish the one who commits serious crime. 0his method of 
designing punishment suggests serious punishment warns and deters potential 



Joornaalii Seeraa Oromiyaa [Jiil. 12, Lak.1, 2015]   Oromia Law Journal [Vol.12, No.1, 2023]

139

Joornaalii Seeraa Oromiyaa [Jiil. 12, Lak.1, 2015]         Oromia Law Journal [Vol.12, No.1, 2023] 
 

 

�3
 
 

criminals not to commit serious crimes. Besides, reading article 1 of this 
criminal code also buttresses this line of argument. Hence, analyTing act of 
practicing "G) from this general truth shows that it was designed in an 
approach it contradicts with the general framework of designing serious 
punishment for serious crime and�or similar punishment for similar criminal 
acts. 
 
Besides, attaching lenient punishment to the crime of practicing "G) 
contradicts with the right of equality recogniTed by the "D.! constitution of 
1995 and criminal code of 2��� while attaching more serious punishment to 
crimes of bodily injury. Inherently crime of practicing "G) is a crime 
committed against female only because they are female. Inflicting similar 
injury on other parts of human body including female’s body is designed as 
punishable with more serious punishment. 0hen, why lenient punishment 
when the Pictim could only be female�   
 
On the other hand, the benefits of designing crime of practicing "G) per the 
foregoing recommendation fits with the general punishment design framework 
and article 1 of "D.!   criminal code which helps to warn and deter potential 
offenders of crime of practicing "G) by proPiding sePere punishment for 
serious crimes. )oreoPer, it also helps to reform the discriminatory sense of 
designing crime of practicing "G). 0hat to say, it aPoids proPiding lenient 
punishment for serious crime when the Pictim could only be women.                
 

�� �"N��(S�"N AN� %E�"  EN�A'�"NS  
 

0his article assessed the �un� suitability of !thiopian criminal law design to 
halt the prePalence of "G) in !thiopia. ,ursuant to the assessment, "G), 
also known as female genital cutting or female circumcision refers to all 
procedures inPolPing partial or total remoPal of female genitalia or any other 
injury to female genital organ for non�medical reason. )oreoPer, through the 
assessment four typologies of "G)� PiT., type I, II, III, and I2 is identified. It 
is also submitted that the risks and health complications associated with type I, 
II and III are similar, but they tend to be significantly more sePere and 
prePalent the more eRtensiPe the procedure, and the eRtent of genital tissue 
cutting generally increases from type I to III.  
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)oreoPer, since "G) is one of traditionally ingrained H0,s and that Piolates 
girls’ and women’s rights, different strategies haPe been sought by 
differentjurisdictions to eliminate it. One of those strategies is delegitimiTation 
of the act of practicing "G). Like other jurisdictions, !thiopia also Powed to 
eliminate it and halt its practices in "D.! constitution of 1995. ,er this 
constitution, it has criminaliTed this guilty act in criminal code of 2���. 
 
*onetheless, in criminaliTing the act of practicing "G), as one of H0,s, the 
drafter of !thiopian criminal code of 2��� and lawmaker committed some 
anomalies. One of those anomalies is failure to treat female genital as part of 
human body. 0his emanates from patriarchal attitude against gender equality.   
As a result of this unePen attitude toward girls’ and women’s rights, while the 
similar act committed against other parts of human body is a guilty act 
punishable with sePere rigorous imprisonment, practicing "G) becomes 
crime punishable with lenient punishment. 0his is against what had been 
Powed to curPe in "D.! constitution as well as the basic principle of criminal 
law, protecting a common good.  
 
0hus, it is this author’s argument that the approach in which practicing "G) 
was criminaliTed refuted the Pery purpose of criminaliTing it Y prePenting the 
act of practicing "G). As a result, this article recommends the amendment of 
the crime of practicing "G) design in two alternatiPes.0he first and simple 
alternatiPe is simply repealing article 5�5 and 5�� of !thiopian criminal code. 
0his alternatiPe makes the crime of practicing "G) one of crimes against 
person and health that punishable, based on the type of "G), at minimum 
with siR months simple imprisonment as per article 55� �2� �A� and at 
maRimum with fifteen years rigorous imprisonment  as per article 555 of the 
code of 2���.  
 
0he second and plausible alternatiPe is, taking the consequences of "G) and 
siTe of Pulnerable group into consideration, adding limb ]D’ to article 555 of 
!thiopian criminal code.  *onetheless, if this alternatiPe will be chosen,  this 
limb must carry sePere  punishment than limb ]A’, ]B’, and ]�’  of article 555 
of !thiopian criminal code of 2���. All the same, the author recommends this, 
second, alternatiPe.  
 
                                         																			


