
Joornaalii Seeraa Oromiyaa [Jiil. 12, Lak.1, 2015]   Oromia Law Journal [Vol.12, No.1, 2023]

141

Joornaalii Seeraa Oromiyaa [Jiil. 12, Lak.1, 2015]         Oromia Law Journal [Vol.12, No.1, 2023] 
 

 

��� 
 

S'A'E #A%'�ESJ *�'��%A*A� "� ��%E�' A��ESS '" 
A�%��AN �"(%' "N �( AN AN� #E"#�ESJ %���'S� '�E 

NEE� '" %E�N)��"%A'E �" #�E EN'A%�', 

 

                                                                                       �ir+a �adi0a�   

 A�S'%A�'  

'78B 0AC82;4 0=0;HI4B C74 8<?;820C8>=B >5 C74 A424=C F8C73A0F0;B >5 C74 
342;0A0C8>= D=34A 0AC82;4 �� ��� >5 C74 #A>C>2>; C> C74 �5A820= �70AC4A >= 
�D<0= 0=3 #4>?;4BM %867CB >= C74 �BC01;8B7<4=C >5 0= �5A820= �>DAC >= 
�5A820= �70AC4A >= �D<0= 0=3 #4>?;4BM %867CB ��5A820= �>DAC #A>C>2>;� >= 
C74 02C8E8C84B >5 C74 �>DAC 0=3 ?A>E834B ?;0DB81;4 A42><<4=30C8>=B� �C 0A6D4B 
C70C 8<?;820C8>=B >5 C74 F8C73A0F0;B 8=2;D34 0 342A40B4 8= C74 =D<14A >5 20B4B 
A40278=6 C74 �>DAC� 2><?;80=24 ?A>1;4<B F8C7 9D36<4=CB >5 ?4=38=6 20B4B� 
=460C8E4 45542C >= C74 ;468C8<02H >5 C74 �>DAC� 0=3 <>A4 BC0C4 ?0AC84B 148=6 
38B2>DA0643 5A>< 0224?C8=6 38A42C 0224BB 342;0A0C8>=� �B 0 B>;DC8>= C> 2DA1 
C74 8<?02C >5 C74 F8C73A0F0;B 0=3 8= 64=4A0;� C> 8<?A>E4 C74 45542C8E4=4BB >5 
C74 �5A820= 7D<0= A867CB BHBC4<� C74 0AC82;4 BD664BCB C70C C74A4 8B 0 =443 5>A 
C74 ?DA?>B8E4 0??;820C8>= >5 C74 2><?;4<4=C0A8CH A4;0C8>=B78? 14CF44= C74 
�5A820= �><<8BB8>= >= �D<0= 0=3 #4>?;4BM %867CB 0=3 C74 �>DAC� 
�22>A38=6;H� C74 �><<8BB8>= =443B C> 03>?C 0 3DCH�10B43 1DC A41DCC01;4 
A454AA0; 0??A>027 5>A 20B4B >5 =>=�2><?;80=24 F8C7 8CB A42><<4=30C8>=B� �C 
B7>D;3 34E4;>? ?DA?>B8E4 A454AA0; ?A02C824B 0=3 A454A 20B4B C> C74 �>DAC 
5A4@D4=C;H 0B C78B F8;; 74;? B>;E4 C74 270;;4=64B C70C 0A8B4 5A>< C74 A424=C 
F8C73A0F0;B� 

�4GE=@3A: �5A820= �>DAC� �5A820= �><<8BB8>=� F8C73A0F0;� 38A42C 0224BB� 
2><?;4<4=C0A8CH 

 

 
����������������������������������������������

�LL.! (Haramaya 4niSersity), LL., (4niSersity oC the 6estern "ape), LL., (4niSersity oC 
/retoria)� @urrentIy Senior 3e@hni@aI .CCi@er at ACri@an "hiId /oIi@y %orum.He @an be rea@hed 
at emaiI address�DirmaGm�DmaiI.@om 
 
 



Joornaalii Seeraa Oromiyaa [Jiil. 12, Lak.1, 2015]   Oromia Law Journal [Vol.12, No.1, 2023]

142

Joornaalii Seeraa Oromiyaa [Jiil. 12, Lak.1, 2015]         Oromia Law Journal [Vol.12, No.1, 2023] 
 

 

��� 
 

 


� �N'%"�(�'�"N 

OPer years, the African human rights system has eRpanded both in the 
normatiPe spectrum and institutional arrangements. Setting the African 
�harter on Human and ,eoples’ .ights �A�H,.� at its center, it has seen the 
adoption of sePeral continental human rights instruments.1 0he main human 
rights treaty�monitoring organs of the African 1nion �A1� are the African 
�ommission on Human and ,eoples’ .ights �African �ommission or 
�ommission� and the African �ourt on Human and ,eoples’ .ights �African 
�ourt or �ourt� and the African �ommittee of !Rperts and on the .ights and 
3elfare of the �hild �A�!.3��. State parties’ compliance with the 
obligations imposed by the A�H,. is monitored by the African �ommission 
and African �ourt. 0he African �ommission is a quasi�judicial body 
established by the A�H,. ]to promote human and peoples’ rights and ensure 
their protection in Africa’.2 0he African �ourt was established by a ,rotocol to 
the A�H,.3 to complement the protectiPe mandate of the �ommission.4 0he 
African �ourt, unlike the �ommission, is Pested with full judicial power. 

Article 5 of the �ourt ,rotocol stipulates entities that can submit contentious 
cases to the �ourt. 0hese are the African �ommission, the state party which 
has lodged a complaint to the �ommission, the state party against which the 
complaint has been lodged at the African �ommission, the state party whose 
citiTen is a Pictim of human rights Piolation, and African intergoPernmental 
organiTations.5 .elePant non�goPernmental organiTations �*GOs� with 

 
�3he A"H/1 was adopted on 27 )une 19�1 and entered into Cor@e on 21 .@tober 19�6. Some 
oC the @ontinentaI human riDhts in@Iude the ACri@an "harter on the 1iDhts and 6eICare oC the 
"hiId� the /roto@oI to the ACri@an "harter on Human and /eopIes� 1iDhts on the 1iDhts oC 
6omen in ACri@a, better known as the ,aputo /roto@oI, /roto@oI to the ACri@an "harter on 
Human and /eopIes� 1iDhts on the 1iDhts oC /ersons with #isabiIities in ACri@a and the 
ACri@an 4nion "onSention Cor the /rote@tion and Assistan@e oC InternaIIy #ispIa@ed /ersons 
in ACri@a. 
�Arti@Ies 3� and �5 oC the A"H/1� 5 #ankwa ]3he /romotionaI 1oIe oC the ACri@an 
"ommission on Human and /eopIes^ 1iDhts^ in , $Sans � 1 ,urray (eds) The African 
Charter on Human and Peoples’ Rights: The System in Practice, 19�6-2��� (2��2), /p.335-
352� % 5iIGoen International Human Rights Law in Africa (2�12), /p3��-39�. 
� /roto@oI to the ACri@an "harter on Human and /eopIes^ 1iDhts on the $stabIishment oC an 
ACri@an "ourt on ACri@an "harter on Human and /eopIes^ 1iDhts (ACri@an "ourt /roto@oI), 
adopted on 1� )une 199� and entered into Cor@e on 25 )anuary 2���. 
	 ACri@an "ourt /roto@oI, Art.2. 

ACri@an "ourt /roto@oI, Art. 5(a)-(e). 



Joornaalii Seeraa Oromiyaa [Jiil. 12, Lak.1, 2015]   Oromia Law Journal [Vol.12, No.1, 2023]

143

Joornaalii Seeraa Oromiyaa [Jiil. 12, Lak.1, 2015]         Oromia Law Journal [Vol.12, No.1, 2023] 
 

 

��3 
 

obserPer status before the African �ommission and indiPiduals can institute 
cases before the �ourt� if the state party against which complaint is lodged has 
agreed to same by making a declaration under article ����� of the �ourt 
,rotocol.	 

IndiPiduals’ and *GOs’ direct access to the �ourt is ]the eRception rather than 
the rule’.
 0he African �ommission and the state parties act as the 
]gatekeepers’ of the �ourt.� State parties do so by not making the declaration 
under article �� ��� of the �ourt ,rotocol� and the �ommission, with the use of 
its discretionary power to refer cases to the �ourt. !Per since the adoption of 
the �ourt ,rotocol, as of December 2�22, only twelPe state parties haPe made 
the declaration under article ����� and hence allowing indiPiduals and *GOs 
to directly institute a case before the �ourt.1�As of December 2�22, on 
contentious matters, the �ourt has receiPed ��� applications.11 Among these 
applications, roughly 9� percent ���� out of ���� were submitted by 
indiPiduals, siR percent �21 out of ���� by *GOs, and one percent �� out of 
���� by the �ommission.12 

HowePer, state parties haPe started withdrawing the declaration under Article 
�� ��� of the �ourt ,rotocol. .wanda was the first to do so in 2�1�,13 followed 
by 0anTania in 2�19.14  Benin and �ote d’IPoire followed suit in 2�2�.15 As a 
result, it is only eight state parties that currently allow indiPiduals and *GOs 
to directly access the �ourt. 0he withdrawals amount to cutting the major 

 
6ACri@an "ourt /roto@oI, Art. 5 (3). 
7ACri@an "ourt /roto@oI,Art.5 (3)� the enDaDement oC -&.s with the "ommission is dis@ussed 
in depth in - ,beIIe]3he 1oIe oC -on-DoSernmentaI .rDaniWations and -ationaI Human 
1iDhts Institutions at the ACri@an "ommission^ in $Sans � ,urray (eds) (n 2) 2�9-315. 
85iIGoen, supra note 2, /.�26. 
�Ibid. 
��!enin, !urkina %aso, "Yte d^ISoire, 3he &ambia, &hana, &uinea-!issau, ,aIi, ,aIawi, 
-iDer, 1wanda, 3unisia, and 3anWania are the @ountries that a@@epted the @ompeten@e oC the 
ACri@an "ourt to dire@tIy re@eiSe @ases submit by indiSiduaIs and -&.s. 
��ACri@an "ourt ]AppIi@ations 1e@eiSed by the "ourt^ https���www.aCri@an-@ourt.orD�@pmt�sta- 
tisti@  �a@@essed �5 #e@ember 2�22�. 
�� Ibid.  
��1wandan ,inistry oC )usti@e ]"IariCi@ation^ (2�16) https���miniGust.DoS.rw�CiIeadmin �#o@u 
ments�/hoto<-ews<2�16�"IariCi@ation2.pdC �a@@essed 21 ,ay 2�2��. 
�	Amnesty InternationaI ]4nited 1epubIi@ oC 3anWania� 6ithdrawaI oC IndiSiduaI 1iDhts to 
ACri@an "ourt 6iII #eepen 1epression^ 11 #e@ember 2�19 https���www. Amnesty.or.Gp �en � 
news�2�19�1211<���9.htmI �a@@essed 21 ,ay 2�2��. 
�
InternationaI )usti@e 1esour@e "entre ]!enin and "Yte d^ISoire to 6ithdraw IndiSiduaI 
A@@ess to ACri@an "ourt^ https���iGr@enter.orD�2�2���5��6�benin-and-@ote-diSoire-to-withdraw-
indiSiduaI-a@@ess-to-aCri@an-@ourt� �a@@essed 22 ,ay 2�2��. 
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pipeline that feeds the �ourt with cases. 0here is no question that withdrawals 
of special declarations haPe effects on the �ourt in discharging its protectiPe   
mandate, and on the African human rights system in general.1� 0herefore, it is 
important to eRamine the likely impact of the withdrawals on the African 
�ourt and most importantly, suggest feasible resolPes. 

0he rest of the article is classified into four sections. 0he second section 
eRplores the historical conteRt surrounding the creation of the �ourt with the 
Piew of haPing a holistic Piew of why the African states wanted to establish 
the �ourt and how it ended up haPing its current access design. 0he third 
section discusses the likely implications of the withdrawals of the direct access 
declaration on the �ourt. 0his is followed by a section that discusses the need 
for a purposiPe application of the complementarity relationship between the 
�ommission and the �ourt to curb the negatiPe effects the withdrawals may 
haPe on the operations of the latter. "inally, a concluding remark is forwarded. 

�� ��S'"%��A� �"N'E+' AN� #E%S#E�'�)ES "N  A��ESS     
'" '�E �"(%' 

0he idea of establishing a regional judicial body goes back to the 19�1 African 
�onference on the .ule of Law. 0he �onference inPited the African 
GoPernments to study the possibility of adopting an African �onPention of 
Human .ights in such a manner that the �onclusions of this �onference will 
be safeguarded by the creation of a court of appropriate jurisdiction and that 
recourse thereto be made aPailable for all persons under the jurisdiction of the 
signatory States.1	 

HowePer, the African �harter was adopted in 19�1 with a quasi�judicial body, 
the �ommission, instead of a court. One of the reasons the �ommission was 
preferred oPer a court was that it was compatible with the reconciliatory nature 
of dispute resolution entrenched in African culture.1
 "urther, haPing a judicial 

 
�63 #aSid � $ Amani ]Another .ne !ites the #ust� "Yte d^ISoire to $nd IndiSiduaI and -&. 
A@@ess to the ACri@an "ourt^ Blog of the European Journal of International Law 19 ,ay 2�2� 
https���www.eGiItaIk.orD�another-one-bites-the-dust-@ote-diSoire-to-end-indiSiduaI-and-nDo-
a@@ess-to-the-aCri@an-@ourt� �a@@essed 11 AuDust 2�21�. 
�7 InternationaI "ommission oC )urists, African Conference on the Rule of Law (1961), /11. 
�8 $ !ondWie-Simpson, A Critique of the African Charter on Human and Peoples’ Rights, 
Howard Law )ournaI (19��), 5oI.31(�), /65�. 
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body was considered a premature task1� partly because the principle of non�
interference had been the pillar of the Organisation of African 1nity �OA1� 
and states were not ready to giPe away part of their soPereignty.2� )oreoPer, 
the drafters of the African �harter thought that ]Africa is not ready for a 
supranational judicial institution at that time’.21 

In the 199�s, sePeral reasons moPed the African states to decide to accept a 
human rights court. !Rternally, the end of the �old 3ar enabled the 3estern 
world to redirect dePelopment aid to Africa, but with a condition of strong 
protection for human rights.22 Internally, the waPe of democratiTation that 
occurred in many countries created a conduciPe enPironment to adPance the 
cause with less resistance.23 *GOs throughout the continent, particularly those 
with obserPer status before the �ommission, played a great role in adPocating 
for the establishment of a human rights court.24 In 199�, the Assembly of 
Heads of State and GoPernment of the OA1 requested its Secretary�General to 
conPene a meeting of goPernment eRperts to ponder in conjunction with the 
African �ommission on Human and ,eoples’ .ights oPer the means to 
enhance the efficiency of the �ommission in considering particularly the 
establishment of an African �ourt of Human and ,eoples’ .ights.25 

Accordingly, the �ape 0own )eeting was held in 1995 and the outcome was 
the first draft of the ,rotocol.2� 0his was followed by the *ouakchott draft and 
Addis Ababa draft and finally, the adoption of the African �ourt ,rotocol in 
199� in Ouagadougou, Burkina "aso.2	 In all these processes, the �ommission 
and the International �ommission of &urists played a significant role, ranging 
from meeting facilitation to the proPision of legal eRpertise support.2
 

 
�� 5iGoen, supra note 2, /p. �11-�12. 
��& !ekker, The African Court on Human and Peoples’ Rights: Safeguarding the Interests of 
African States, )ournaI oC ACri@an Law (2��7), 5oI.51, -o.1, /p.15�-155. 
��%5iIGoen � L Louw, State Compliance with the Recommendations of the African 
Commission on Human and Peoples’ Rights, Ameri@an )ournaI oC InternationaI Law  (2��7), 
5oI.1�1, -o.1, /2. 
�� !ekker, supra note 2�, /.15�. 
�� 5iGoen, supra note 2, /.�12. 
�	 !ekker, supra note 2�, /. 159� 5iGoen, supra note 2, /.�12. 
�
AH&�1es 23� (777) (199�). 
�6&) -aIdi � * ,aDIiSeras, The Proposed African Court of Human and Peoples’ Rights: 
Evaluation and Comparison, ACri@an )ournaI oC InternationaI and "omparatiSe Law (1996), 
5oI.�, -o. �, /9�5. 
�7 !akker, supra note 2�, /p167-169� 5iGoen, supra note 2, /. �12-�13. 
�8 !ekker, supra note 2�, p. 16�. 
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In general, a single narration cannot eRplain why African states established the 
�ourt. 0he 199�s waPe of democratisation, the global situation of the time, 
influence from *GOs, and initiatiPes from the �ommission played their share 
in moPing the African states to establish a judicial body. HowePer, it is 
important to note that it was only by the consent of states, subject to internal 
and eRternal factors push, that the African human rights court became a 
reality. 

*umerous scholarly works address the African human rights system including 
the architecture of indiPiduals and *GOs direct access to the �ourt.2� 
HowePer, much is not written concerning the implication of state parties’ 
withdrawals of their special declaration. Similarly, the complementarity 
relationship between the �ommission and the �ourt, particularly after the 
rePision of the .ules of ,rocedure �.o,� of the �ommission and the �ourt in 
2�2�, is not yet well researched.3� 

0he establishment of the �ourt is considered as one of the progressiPe steps 
taken by African states to strengthen the continental human rights system.31 
HowePer, its creation alone cannot be a guarantee for the agenda of adPancing 
human rights as some haPe noted that the �ourt has ]congenital defects’ as far 
as its access design is concerned.32 Others haPe highlighted that how courts 
address human rights Piolations is directly related to who can access the 
courts, giPen that ]7a8 human rights court is primarily a forum for protecting 
citiTens against the state and other goPernmental agencies.’33 In this regard, 

 
��." .kaCor The African Human Rights System, Activist Forces and International Institutions 
(2��7)� *. *uCuor The African Human Rights System: Origin and Evolution (2�1�)� 5.. 
-mehieIIe The African Human Rights System: its Laws, Practice, and Institutions (2��1)� * 
AppiaDyei-Atua ]Human 1iDhts -&.s and their 1oIe in the /romotion and /rote@tion oC 
1iDhts in ACri@a^ (2��2) 9(3) International Journal on Minority and �roup Rights 265-2�9. 
��3he 2�2� 1o/ oC the "ommission was adopted durinD its 27th $Utra-.rdinary Session heId 
in !anGuI Crom 19 %ebruary to � ,ar@h, 2�2�. 3he 1o/ was Cirst adopted in 19�� and reSised 
in 1995 and 2�1�. 
��" Heyns, The African Regional Human Rights System: In #eed of Reform� ACri@an Human 
1iDhts Law )ournaI (2��1), 5oI.1, -o.2, /166. 
��SH AdGoIohoun, A Crisis of Design and Judicial Practice� Curbing State Disengagement 
from the African Court on Human and Peoples’ Rights, ACri@an Human 1iDhts Law )ournaI 
(2�2�), 5oI.2�, / 2. 
��, ,utua, The African Human Rights Court: A Two�Legged Stool� Human 1iDhts 0uarterIy 
(1999), 5oI. 21, -o. 2, /355. 
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the way the indiPiduals’ and *GOs’ direct access to the �ourt is designed has 
attracted heaPy criticism oPer the years.34 

Some say that the restriction placed by the �ourt ,rotocol on the indiPiduals’ 
and *GOs’ access is a terrible blow to the standing and reputation of the 
court.35 As a human rights court, the importance of the �ourt depends on 
whether it ]proPides Pictims of human rights Piolations with a real and 
accessible forum to Pindicate their basic rights.’3� Others describe the 
restriction on direct access as ]a cynical moPe to diminish what power the 
�ourt might haPe oPer 7s8tates by making it less accessible to those most likely 
to bring cases.’3	 It is also argued that leaPing indiPiduals and *GOs access to 
the discretion of the state parties to make the special declaration as ]a case of 
the poacher turned gamekeeper.’3
 0his is because indiPiduals are the primary 
users of human rights courts and states haPe less or no enticement to allow 
indiPiduals to access to international forums.3� Additionally, the restricted 
access of indiPiduals and *GOs to the �ourt has to be seen parallel to the 
relatiPely unrestricted direct access of the state parties, the �ommission, and 
African intergoPernmental organiTations. 

"ollowing the withdrawals, attempts were made to interrogate the reason 
behind withdrawals and suggest the way forward.4� Accordingly, withdrawals 
were attributed not only to the behaPiours of the state parties but also to ]the 
�ourt’s system design and its practice’.41 As a solution, it was suggested that 
the �ourt has to ]improPe the design and practice’, be cognisant of the 
political conteRt in which it operates, and hence ]ensure a sustainable 
balancing of the Parious interests inPolPed’.42 

 
�	# )uma, Access to the African Court on Human and Peoples’ Rights: A Case of the Poacher 
Turned �ame8eeper� $sseU Human 1iDhts 1eSiew (2��7), 5oI.�, -o.2,/p1-21� , SsenyonGo 
]#ire@t A@@ess to the ACri@an "ourt on Human and /eopIes^ 1iDhts by IndiSiduaIs and -on 
&oSernmentaI .rDanisations� An .SerSiew oC the $merDinD )urispruden@e oC the ACri@an 
"ourt 2���-2�12^ (2�13) 2 International Human Rights Law Review 17-56. 
�
,utua, supra note 33, /. 355. 
�6Id. /.357. 
�7) HarrinDton ]3he ACri@an "ourt on Human and /eopIes^ 1iDhts,^ in $Sans � ,urray (eds), 
Supra note 2, /319. 
�8)uma, supra note 3�. /.3. 
�� Id, p. 5. 
	�AdGoIohoun, supra note 32, /p 5-1�� (dis@ussion on reasons Cor withdrawaIs) � 31-39 
(dis@ussion on re@ommendations). 
	� Id. /.1. 
	� Id. /. ��. 
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0he complementarity scheme in the African human rights system has also 
been the subject of scholarly inquiries.43 3hat is common among these pieces 
of literature is that all emphasis is placed on the need for constructiPe 
complementarity, instead of creating an atmosphere of competition between 
the �ourt and the �ommission.44 HowePer, most of these writings haPe been 
referring to the 2�1� .ules of ,rocedure �.o,� of the �ommission and the 
�ourt. 0he new dePelopment in the 2�2� .o, is not yet part of broader 
discussions and hence worthy of scrutiny. 

�� � #���A'�"NS "� S'A'E #A%'�ESJ *�'��%A*A�S 

0his section addresses the likely implications of the withdrawals of the direct 
access declaration on the �ourt. 0his is so crucial because it helps understand 
why it is necessary to take concrete steps to restore, maintain and sustain the 
confidence of states in the �ourt with the Piew to return the withdrawn states 
and persuade other states to accept the declaration. Some of the implications 
are forward�looking in the sense that since it has not been a long time, 
specifically after the last three withdrawals, drawing empirically supported 
impacts would be difficult. 5et, implications are supported by facts that haPe 
happened so far and their logical inferences as discussed in the following 
paragraphs. 

��
��ESSEN�N� '�E N( �E% "� �ASES %EA���N� '�E 
�"(%' 

0he first and immediate impact of the withdrawals is on the number of 
contentious cases reaching the �ourt. 0his can be simply grasped by 

 
	�See S3 $bobrah , Towards a Positive Application of Complementarity in the African Human 
Rights System: Issues of Functions and Relations, $uropean )ournaI oC InternationaI Law 
(2�11), 5oI.22, -o.3, /p 663-6��� A 1udman, The Commission as a Party before the Court � 
Reflections on the Complementarity Arrangement, /ot@heCstroom $Ie@troni@ Law )ournaI 
(2�16) 5oI. 19, /p 1-29� % 5iIGoen, Human Rights in Africa: #ormative, Institutional and 
Functional Complementarity and Distinctiveness,  South ACri@an )ournaI oC InternationaI 
ACCairs (2�11), 5oI.1�, -o.2, /p.191-216�- 4dombana, ,eaninDCuI "ompIementarity 
�"ooperation between the ACri@an "ourt and the ACri@an "ommission, in "omparatiSe 
/erspe@tiSes^ "onCeren@e /aper, "onCeren@e on the %irst #e@ade oC the "reation oC the ACri@an 
"ourt on Human and /eopIes^ 1iDhts (2�16) https���www.resear@hDate.net �pubIi@ation �331 
33���3<,eaninDCuI<"ompIeme- ntarity "ooperation< !etween<the<ACri@an<"ourt< and <the 
<ACri@an< "ommission< in<"ompa- ratiSe</erspe@tiSes  �a@@essed 11 )une 2�22�. 
		$bobrah, supra note �3, / 6��� 1udman, supra note �3, /21� IA! $Isheikh, The Future 
Relationship between the African Court and the African Commission,  ACri@an Human 1iDhts 
Law )ournaI (2��2), 5oI.2, -o.2, / 26�. 
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considering the case history of the �ourt. 0he case statistics of the �ourt as of 
December 2�22 clearly show that much of the work of the �ourt relied upon 
the applications submitted by indiPiduals and *GOs. IndiPiduals submitted 
roughly 9� percent ���� out of ���� and *GOs siR percent �21 out of ���� of 
the applications.45 3hat makes it more problematic is that 0anTania, 
notoriously known for being the respondent receiPing the lion’s share of the 
cases, is the second state to withdraw the direct access declaration. At this 
point, the Pisible impact of the withdrawals is a significant decrease in the 
submission of cases. "or instance, from 2�15 to 2�2�, the �ourt receiPed an 
aPerage of �5 cases with the lowest submission of �� cases in 2�15 and 
2�1�.4� In 2�2� and 2�21, cases submitted to the �ourt drastically decreased 
to 1� and � respectiPely.  

0he decrease in case submission is not without its consequences. Although the 
primary function of international or regional courts is dispute resolution, it 
goes beyond that since they serPe also as the guardians of norms.4	 0hey do so 
either through case adjudication or rendering adPisory opinions. In that way, 
international courts build case jurisprudence. In the process of considering 
cases, not only dePeloping conPentional jurisprudence, judicial or quasi�
judicial may dePelop creatiPe ways of protecting rights. In this regard, the 
�ommission has dePeloped the crucial yet criticiTed ]implied rights’ 
doctrine.4
 0he important point is, to dePelop jurisprudential pillars or 
innoPate progressiPe ways of guarding rights, first cases must reach the 
judicial bodies. 0he lesser the cases, the narrow the opportunity for dePeloping 
Past and rigorously tested jurisprudence. 1sually, courts dePelop jurisprudence 
by referring to their prePious judgments.4� 0herefore, the decrease in case 
submission that is likely to happen following the direct access withdrawals 

 
	
ACri@an "ourt, AppIi@ations 1e@eiSed by the "ourt, https���www.aCri@an-@ourt.orD �@pmt� 
statisti@ �a@@essed �5 #e@ember 2�22�. 
	6 Ibid.  
	7& 9yberi ]3he )urispruden@e oC the InternationaI "ourt oC )usti@e and InternationaI "riminaI 
"ourts and 3ribunaIs^ in $# 6et � ) *IeCCner (eds) Convergence and Conflicts of Human 
Rights and International Humanitarian Law in Military Operations (2�1�), /39�. 
	8 See SERAC v #igeria, paras 6�-65 where the "ommission de@ided that the riDht to Cood is 
impIied in the riDht to IiCe and the riDht to heaIth and the riDht to housinD impIied in the riDht 
to property, the riDht to heaIth and prote@tion a@@orded to CamiIy in the ACri@an "harter. 
	� #, 1eiIIy � S .rdoneW, Effect of the Jurisprudence of the International Court of Justice on 
#ational Courts, -ew 8ork 4niSersity )ournaI oC InternationaI Law and /oIiti@s (1995), 
5oI.2�, /p. ��5-��6. 
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impedes the �ourt’s potential of dePeloping and strengthening its 
jurisprudence. 

Larger membership of a court minimiTes the negatiPe outcomes of 
withdrawals as witnessed by the withdrawal of the 1nited States of America 
from the International �ourt of &ustice in 19�� haPing no significant impact on 
the continuation and authority of the latter.5� HowePer, withdrawals from the 
African �ourt present a different scenario. 0hirty states haPe accepted the 
jurisdiction of the �ourt. *ePertheless, throughout the life of the �ourt, cases 
were brought before the �ourt against only two state parties that haPe ratified 
the �ourt ,rotocol but haPe not made the direct access declaration �'enya and 
Libya�. �onsequently, the fact that �� states ratified the �ourt ,rotocol to date 
cannot be a conPincing reason to be optimistic about the effectiPe continuation 
of the �ourt. So far, the major sources of the case docket of the �ourt haPe 
been the state parties that haPe made the direct access declaration. 1nless 
more cases are brought against the remaining eight states or cases are referred 
by the �ommission to the �ourt more frequently in respect of the 25 states that 
ratified the �ourt ,rotocol but haPe not accepted the direct access scheme, 
which is not the case so far, withdrawals will continue leading to case 
reduction. 

�����" #��AN�E #%"��E  *�'� �(�� EN'S "�          
#EN��N� �ASES 

SePeral cases are pending against state parties that haPe withdrawn their direct 
access declaration. �oncerning withdrawal, the �ourt decided that ]states are 
free to commit themselPes and that they retain discretion to withdraw their 
commitments.’51 HowePer, withdrawal has conditions and effects. 0he �ourt 
is of the Piew that sudden withdrawal without prior notice affects the 
rightsholders and judicial security. Accordingly, it decided that ]a notice 
period of one year shall apply to the withdrawal’ and the act of the withdrawal 
shall take effect only after the eRpiry of that period.52 )oreoPer, the �ourt 
decided that the withdrawal does not affect cases pending before the �ourt.53 

 

� ,1 ,adsen et al, Bac8lash against International Courts: EEplaining the Forms and 
Patterns of Resistance to International Courts, InternationaI )ournaI oC Law in "onteUt 
(2�1�), 5oI.1�, /2��. 

�Ingabire +ictoire UmuhoGa v Rwanda (pro@edure) (2�16) 1 AC"L1 562, para 5�. 

�Ibid, paras 66-67. 

� Ibid, para 6�. 
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5et, the important question that one has to ask is the prospect of compliance 
with the judgments of the cases pending against states that haPe withdrawn the 
direct access declaration. 

,erhaps, a state with less compliance rate ePen before the withdrawal is less 
eRpected to change that pattern after the withdrawal. 5et, eRplicitly and 
implicitly manifested reasons for the withdrawals can giPe clues to the 
prospect of compliance with the judgments of the pending cases. "or instance, 
0anTania, in the notice of withdrawal, stated that ]7t8his decision has been 
reached after the Declaration has been implemented contrary to the 
reserPations submitted by the 1nited .epublic of 0anTania when making the 
Declaration.’54 0he reserPations are that direct access can be eRercised after all 
domestic legal remedies haPe been eRhausted and in adherence to the 
�onstitution of the 1nited .epublic of 0anTania’.55 0he reserPation on 
eRhaustion of local remedies is unnecessary repetition as it is already made 
part of the principle of subsidiarity which underlies the African �harter.5� 0he 
reserPation of making direct access subject to the �onstitution has been 
criticiTed for failure to conform to the �ourt ,rotocol and is unacceptable as 
challenging the consistency of the �onstitution with the human rights standard 
is one ground for submitting a case to the �ourt.5	 

It has been suggested that 0anTania reached ]litigation fatigue’ because of 
litigating more than half of the cases before the �ourt.5
 )ost of these cases 
inPolPe the right to fair trial resulting in adPerse judgments against the 
.epublic like in %0901D E '0=I0=80, in which the �ourt ordered 0anTania to 
remoPe the mandatory imposition of the death penalty from its ,enal �ode.5� 
0he important question then is, will 0anTania comply with judgments of 
pending cases of which many inPolPe Piolation of the right to a fair trial� 
�onsidering the compliance record of 0anTania, an affirmatiPe answer is less 
eRpected. 

 

	ACri@an "ourt, #e@Iarations $ntered by ,ember States,  https���www.aCri@an-@ourt. .rD �en� 
indeU.php�basi@-do@uments�de@Iaration-Ceatured-arti@Ies-2 �a@@essed 25 AuDust 2�2��. 


Ibid 

6 3heACri@an "harter, Art. 56(5)� 5iIGoen, supra note 2, /332� Prince +s. South Africa (2���) 
AH1L1 1�5 (A"H/1 2���), paras 5�-52. 

7AdGoIohoun, supra note 32, /p. �-9. 

8Id., /.1�. 

�Ally Ra7abu and Others v TanGania (Reparations), AppIi@ation ��7�2�15, ACri@an "ourt (2� 
-oSember 2�19), para 171. 
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Similarly, .wanda, in its withdrawal notice, complained thata Genocide 
conPict who is a fugitiPe from justice has, pursuant to the aboPe�mentioned 
Declaration, secured the right to be heard by the Honourable �ourt, ultimately 
gaining a platform for reinPention.�� 

In 2�1�, .wanda informed the registry thatit would no longer participate in 
proceedings before the �ourt on the grounds that the process with regard 
tocases inPolPing .wanda was not independent� that its outcome was pre�
determined.�1 

)oreoPer, .wanda clearly stated that ]it will not co�operate with the �ourt on 
this and other applications filed against it before the �ourt.’�2 0herefore, there 
is a high likelihood that .wanda, perhaps Benin and �ote d’IPoire, may not 
comply with the judgments of the pending cases. 

���� � #A�' "N '�E �E��'� A�, "� '�E �"(%' 

Legitimacy is a compleR yet important concept applicable to national as well 
as international institutions including courts.�3 Its definition also Paries 
depending on the conteRt. In relation to international relations legitimacy has 
been defined asthe normatiPe belief by an actor that a rule or institution ought 
to be obeyed. It is a subjectiPe quality, relational between actor and institution, 
and defined by the actor’s perception of the institution.�4 

Legitimacy refers to ]the quality of a body that leads people to accept its 
authority.’�5 ]An international court is legitimate when its authority is 

 
6�,inistry oC %oreiDn ACCairs and "o-operation oC 1wanda ]6ithdrawaI Cor 1eSiew by the 
1epubIi@ oC 1wanda Crom the #e@Iaration made under arti@Ie 3�(6) oC the /roto@oI to the 
ACri@an "harter on Human and /eopIes^ 1iDhts on the $stabIishment oC an ACri@an "ourt on 
Human and /eopIes^ 1iDhts^ (2�16), para 6 https���en.aCri@an-@ourt.orD�imaDes�#e@Iarations� 
retrait�1etrait�2�rwanda.pdC �a@@essed 12 .@tober 2�2��.  
6�AdGoIohoun, supra note 32, /.6. 
6� A@tiSity 1eport oC 2�19, /2�. 
6�- &rossman, 3he -ormatiSe LeDitima@y oC InternationaI "ourts, Temple LawReview (2�13), 
5oI.�6, /65. See H1 %abri et al (eds.) International Judicial Legitimacy: #ew +oices and 
Approaches (2�2�)� - &rossman et al (eds.) Legitimacy and International Courts (2�1�). 
6	I Hurd, LeDitima@y and Authority in InternationaI /oIiti@s, International OrganiGation 
(1999), 5oI.53, -o.2, /3�1. 
6
# 1itIenD ]3he Independen@e and LeDitima@y oC the $uropean "ourt oC )usti@e^ in # 1itIenD 
(ed.),   Independence and Legitimacy in the Institutional System of the European Union (2�16) 
�3. 
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perceiPed as justified.’�� In the conteRt of international law, equally applicable 
to I�s, legitimacy has, at least, two basic dimensions namely normatiPe 
�procedural� legitimacy and sociological �substantiPe� legitimacy.�	 *ormatiPe 
legitimacy, also known as legal legitimacy, refers to the underlying legal 
foundation of the authority of a law or an institution, in this case, a court.�
 
*ormatiPe legitimacy is relatiPely easy to identify because states show 
acceptance mostly through the ratification of a treaty establishing a court or by 
joining an organisation that requires adjudication of disputes by a specific 
court.�� 0he relatiPe ease is partly because the demarcation of the areas oPer 
which a court can eRercise authority is in principle set out in adPance to the 
disputes. HowePer, this does not mean that normatiPe legitimacy is outside the 
realm of contestations. States’ objection to the jurisdiction of courts, 
particularly, on subject matter jurisdiction is an indication that normatiPe 
legitimacy can be the subject of heated debates.  

Sociological legitimacy, sometimes referred to as popular legitimacy, on the 
other hand, is broader, and itlooks to whether [therelePant public regards\ a 
regime, institution, or decision as [justified,\that is, whether [particular claims 
to authority deserPerespect or obedience for reasons not restricted to self�
interest.\	�Sociological legitimacy has a subjectiPity element whether it 
applies to national or international courts or political institutions.	1 Hence, it is 
not easy to measure it in empirical terms. HowePer, it is obserPable from the 
behaPiours of the constituent members or stakeholders as it encompasses the 
range of perceptions of those affected by the eRistence and operation of a 
giPen institution. 
 
0he normatiPe legitimacy of the �ourt is less likely to be affected than the 
sociological legitimacy by the withdrawals because state parties that haPe 

 
66-&rossman, Legitimacy and International Ad7udicative Bodies, &eorDe 6ashinDton 
InternationaI Law 1eSiew (2��9), 5oI.�1, /122. 
67H 3akemura,Reconsidering the Meaning and Actuality of the Legitimacy of the International 
Criminal Court, Amsterdam Law %orum(2�12), 5oI.�, -o.2, /5. 
68 Ibid� # !odansky, The Legitimacy of International �overnance: A Coming Challenge for 
International Environmental Law, Ameri@an )ournaI oC InternationaI Iaw (1999), 5oI.93, 
-o.3, /p.6��-6�2. 
6� &rossman, supra note 66, /.116. 
7� Id., /.117� 1H %aIIon, Legitimacy and the Constitution, HarSard Law 1eSiew (2��5), 5oI. 
11�, -o.6, /1795. 
7�8 Lupu ]InternationaI )udi@iaI LeDitima@y� Lessons Crom -ationaI "ourts^ (2�13) 1� 
Theoretical Inquiries ��2. 
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withdrawn the direct access did not withdraw from the �ourt ,rotocol. 
*onetheless, the close consideration of the reasons for withdrawals indicates 
that there were complains that the �ourt acted outside its mandated authority. 
"or instance, Benin had such complain.	20he dissatisfaction by Benin is 
related to the �701H �>3487 E �4=8= case,	3 in which the �ourt ordered Benin 
to suspend a judgment of a domestic court dealing with a priPate party dispute. 
Benin considered the case a commercial matter and hence fell outside the 
�ourt’s jurisdiction. It is also related to the �90E>= E �4=8= caseinPolPing an 
order to suspend the eRecution of a 2��year prison sentence for drug 
trafficking, perceiPed by Benin as an D;CA0 E8A4B order that breached its 
soPereignty.	4It is important to note that although the Palidity of these 
complaints matters a lot, from the legitimacy point of Piew, the crucial point is 
the perception of Benin toward the �ourt. 

Legitimacy is also closely linked to due process elements such as 
transparency, impartiality, and independence.	5 States are less likely to 
question the legitimacy of courts that follow established procedural 
guarantees. "ailure to stick to due process principles can attract resistance as 
the age�old adage says ]justice must not only be done but must be seen to be 
done.’  In this regard, the complaint of .wanda that ]the process with regard to 
cases inPolPing .wanda was not independent� that its outcome was pre�
determined	� is relePant because there is no reason for .wanda to deem 
legitimate a decision that it considers as an output of adjudication lacking 
independence. 

0he main point is that, be it normatiPe or sociological legitimacy, the attitude 
of the states that withdrew the direct access declaration matters. ,articularly 
complaints openly communicated can possibly impact the perception of other 
states toward the �ourt. 

 
7�AdGoIohoun, supra note 32, /.12, the Nuotation is transIated by AdGoIohoun Crom the %ren@h 
Sersion oC withdrawaI noti@e oC !enin.  
7��haby  odeih +s. Benin (proSisionaI measures), AppIi@ation ��6�2�2�, ACri@an "ourt on 
Human and /eopIes^ 1iDhts (2� %ebruary 2�2�). 
7	AdGoIohoun, surpa note 32, /.1�� A7avon v Benin (merits), para 22. 
7
% "Iausen ]In the -ame oC the $uropean 4nion, the ,ember States and�or the $uropean 
"itiWens�^ in %abri et al (eds), supra note 221, /262. 
76 AdGoIohoun, supra note 32, /.6. 
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 #"SS���E � #A�' "N "'�E% S'A'E #A%'�ES 

Among the state parties to the �ourt ,rotocol, 25 haPe not made the direct 
access declaration. Doing so remains within the prerogatiPe of the states saPe 
the eRistence of internal or eRternal pushing and pulling factors. 0his makes it 
difficult to giPe a conPincing prediction as to which states would ratify the 
�ourt ,rotocol or withdraw from or make the direct access declaration 
anytime soon. HowePer, the lack of certainty does not rule out the possibility 
of forwarding plausible eRplanations of how the withdrawals may affect the 
behaPiours of other state parties. 

States are not immune to the influence of the practices of other states. 0he 
theories or models of international human rights cooperation can giPe a better 
understanding of interstate interaction and how states shape each other’s 
behaPiour. 0he conPentional theories include coercion and normatiPe 
persuasion.		According to the coercion theory, ][g]oPernments accept 
international obligations because they are compelled to do so by great powers, 
which eRternaliTe their ideology.’	
 ,ersuasion theory proposes that states are 
committed to human rights regimes ]because they are swayed by the 
oPerpowering ideological and normatiPe appeal of the Palues that underlie 
them.’	� 0he most relePant one in eRplaining how states influence others 
behaPiour is acculturation theory.
� In the conteRt of social influence, 
acculturation refers to the ]process of adopting the beliefs and behaPioural 
patterns of the surrounding culture.’
1 0he acculturation theory, therefore, 
articulates that states’ actions and behaPiours are amenable to the influence of 
other states situated in a similar enPironment.
2 
 
Going with the logic of acculturation theory, at least, a few things can be said 
about how withdrawals can influence the actions of other states. "or one thing, 

 
77A ,oraS@sik, The Origins of Human Rights Regimes: Democratic Delegation in Postwar 
Europe, InternationaI .rDaniWation (2���), 5oI. 5�, -o. 2, /22�. 
78Id, /.221.   
7�Id., /.223. 
8�1 &oodman � # )inks, How to Influence States: SocialiGation and International Human 
Rights Law, #uke Law )ournaI (2���), 5oI. 5�, -o. 3, /63�. 
8�&oodman � )inks, supra note �3, /.63�. 
8�&oodman � )inks, supra note �3, /.63�, 63� � 6�6� 1 &oodman � # )inks, Toward an 
Institutional Theory of Sovereignty, StanCord Law 1eSiew (2��3), 5oI. 55, -o.5, /p1757\
1765. 
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withdrawals cannot encourage states to join the �ourt’s regime or accept the 
direct access declaration. 0he neutral position, also less persuasiPe, is to say 
that the withdrawals do not affect at all the behaPiour of the other states. 0he 
plausible stand, yet arguable, is that withdrawals may influence the remaining 
state parties to withdraw their declarations. 0his position goes hand in hand 
with the fact that Benin’s )inister of &ustice cited withdrawals of .wanda and 
0anTania in eRplaining Benin’s decision to withdraw.
3 "urther, so far, none of 
the state parties that haPe made the declaration reacted to other withdrawals. 
�ondemnation of withdrawals by these state parties would haPe serPed as a 
reaffirmation of their confidence in the �ourt.  
 
"urthermore, the A1, an intergoPernmental organ with the mandate of 
upholding human rights, has not made any remark about the withdrawals. It is 
also important to mention the ambiPalence of the !RecutiPe �ouncil of the A1 
in supporting compliance. On one occasion, the �ouncil endorsed the 
recommendation of the ,ermanent .epresentatiPes �ommittee �,.�� that the 
�ourt should not include the name of non�compliant states in its ActiPity 
.eport and the �ourt raised this as one of its challenges.
4 On another 
occasion, the �ouncil requested the �ourt to undertake an in�depth study on 
mechanisms and framework of the implementation to enable the �ouncil to 
effectiPely monitor the eRecution of the judgments of the �ourt.
5 Lack of 
consistency in the approach of the !RecutiPe �ouncil toward compliance adds 
another dynamic to states’ reluctance to comply with the judgments of the 
�ourt. 


� ('���S�N� �" #�E EN'A%�', 

0he preceding section addressed the likelihood of the withdrawals impeding 
the progress of the �ourt. HowePer, the question that remains unanswered is 
how to ensure that cases will reach the �ourt and the role the �ommission can 
play in this regard. 0his section, therefore, discusses the need for a purposiPe 
application of the complementarity relationship between the �ommission and 
the �ourt to curb the negatiPe effects the withdrawals may haPeon the 

 
8� AdGoIohoun, supra note 32, /.12. 
8	A@tiSity 1eport oC 2�1�,  para 51. 
8
 #e@ision on the "onsideration oC the 2�1� A@tiSity 1eport oC the ACri@an "ourt, Adopted by 
the $Ue@utiSe "oun@iI #urinD its 33�� .rdinary Session (2� \ 29 )une 2�1�) #o@ $7."L�1�57 
(777II). 
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operations of the latter. 0he premise of this section is that purposiPe 
complementarity between the �ommission and the �ourt would enhance the 
effectiPeness of the African human rights system. 


�
� '�E �"N'E+' "� �" #�E EN'A%�', 

0he mandate of the �ourt is to complement and reinforce the protectiPe 
mandate of the �ommission.
� Although the �ourt ,rotocol does not detail 
what complementarity entails, some commentators haPe noted that it is meant 
to encourage each institution to focus on its strengths to support the oPerall 
effectiPeness of the system.
	 Others haPe deconstructed complementarity and 
identified three interrelated and interdependent objectiPes, namely functional 
�enhancing the effectiPeness of the African human rights system�, relational 
�relating two institutions ]under a system of shared jurisdictional competence 
and collectiPe enforcement’�, and normatiPe �realiTing norms enPisaged under 
the African human rights system�.

 

3ith the recent withdrawals of declarations under article �����, and giPen that 
some �5 percent of cases were coming from the countries that withdrew these 
declarations, complementarity is called for more than ePer before to curb a 
decline in the number of cases submitted to the �ourt.
� Besides, ]dePeloping 
an effectiPe human rights system requires time, practice and a commitment by 
its bodies to regard each other as mutually responsible for promoting and 
protecting human rights’.�� Accordingly, complementarity has to be 
understood not only as the �ourt supporting the �ommission but also the other 
way round, as Piewing the two institutions as striPing in a synergetic 
relationship to achiePe the same objectiPe, that of ensuring respect and 
protecting human rights on the continent. In moPing forward, if the �ourt has 
to work on some of the factors that contributed to withdrawals, be it the 
quality of legal reasoning �related to Benin’s withdrawal� or concerns related 
to eRhaustion of local remedies �related to 0anTania’s withdrawal� or 

 
86ACri@an "ourt /roto@oI, Supra note 3, /reambIe, para 7 � Art.2. 
87$bobrah, supra note �3, /.666. 
88# )uma , "ompIementarity between the ACri@an "ommission and the ACri@an "ourt  in /an 
ACri@an Lawyers 4nion �uide to the Complementarity within the African Human Rights 
System (2�1�), /�. 
8�ACri@an "ourt, supra note n �7� AdGoIohoun, supra note 32, /.2. 
��A$ #uIitWky, The Relationship between the African Commission and the African Court: 
Lessons from the Inter�American System, InteriDhts !uIIetin (2��5), 5oI. 15, /11. 
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reparation orders, it has to be giPen the chance to resolPe the problems through 
adjudicating cases. 0o do so, it is necessary to ensure that cases are submitted 
to the �ourt. Direct access of indiPiduals and *GOs is impeded by the Pery 
eRistence of the article ����� requirements�1 and which has recently been 
eRacerbated by the withdrawals. Other entities that can directly access the 
�ourt �state parties andAfrican intergoPernmental organisations� haPe less 
incentiPe to submit cases.�2 0hus, indirect access is the most plausible option 
aPailable to address the present predicament. 

0he �ommission’s low referral record can be attributed to ]a lack of referral 
criteria, deficiencies in accurately establishing �non�� implementation, and 
uncertainty about the �ommission’s role, know�how and eRperience in 
presenting such cases before the �ourt.’�3 *ePertheless, the situation the �ourt 
found itself in because of the withdrawals points to the need to change the 
practice of low referral. It is time for the �ommission to rethink its stand and 
act proactiPely to mitigate the effects of the withdrawal and enhance the 
effectiPeness of the African human rights system because ]a shifting world 
order can giPe rise to new institutions or force eRisting ones to transform to 
meet current challenges.’�4 In 2�2�, the �ourt and the �ommission haPe 
adopted their respectiPe rePised .o,. 3hether this would bring a new chapter 
to the engagement of the two bodies is discussed below. 


��� #%A�'��E� ��A��EN�ES� AN� NE* �E)E�"# EN'S 

�ase referral is at the center of the complementarity relationship between the 
�ommission and the �ourt. 1nder the 2�1� .o, of the �ommission, there 
were four instances where the �ommission can refer cases to the �ourt. 0he 
first one was when the �ommission considered that a state has ]not complied 
or is unwilling to comply with its recommendations’�5 within the specified 
time, in principle 1�� days�� but subject to a month eRtension.�	 0hrough this 

 
��%.5iIGoen, Understanding and Overcoming Challenges in Accessing the African Court on 
Human and Peoples Rights, InternationaI and "omparatiSe Law 0uarterIy (2�1�), 5oI. 67, 
/7�. 
��)uma, supra note 3�, /.16. 
��5iIGoen, supra note 91, /.97. 
�	 / $nDstrom � " HiIIebre@ht, Institutional Change and the Inter�American Human Rights 
System, InternationaI )ournaI oC Human 1iDhts (2�1�), 5oI. 22, -o. 9, /111�. 
�
 3he 2�1� "ommission^s 1o/, 1uIe 11� (1). 
�6 3he 2�1� "ommission^s 1o/, 1uIe 112 (2). 
�73he 2�1� "ommission^s 1o/, 1uIe 113 (2). 
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aPenue, the recommendations of the �ommission could be changed to binding 
judgments if the �ourt agrees with the findings of the �ommission. During the 
period that the 2�1� .ules were operational, the �ommission did not use this 
route on any occasion.  

0he second referral option under the 2�1� .ules dealt with instances when 
states fail to comply with the proPisional measures of the �ommission�
 
mostly before the latter would consider the merits of the case.�� 1nder this 
proPision, the �ommission referred two cases in which the �ourt also ordered 
its proPisional measures.1��  

0he third scenario is cases that constitute serious or massiPe Piolations of 
human rights in the Piew of the �ommission.1�1 0he �ommission mentioned 
this aPenue in referring "684: case to the �ourt.1�2Some haPe argued that this 
aPenue could be construed as ]allowing referral of a ]case’ based on 
4E834=C80AH <0C4A80; C70C 3>4B =>C 5>A< ?0AC >5 0 L2><<D=820C8>=’, to 
differentiate .ule 11� ��� from 11� ���.1�3 0his is a conPincing line of 
interpretation and is a purposiPe design to distinguish .ule 11���� from 
11����. HowePer, others haPe opposed it arguing that to make any referral, a 
complaint has to come to the �ourt first.1�4  

0he last referral route under the 2�1� .ules was more fleRible, allowing the 
�ommission to ]seiTe the �ourt at any stage of the eRamination of a 
communication if it deems necessary.’1�5 0he case first referred to the �ourt, 
�5A820= �><<8BB8>= E �81H01�� is argued to fall within this aPenue.1�	 0his 
broad formulation emphasiTes that case referral is within the discretion of the 
�ommission. 0herefore, the effectiPeness of the �ourt in complementing the 
protectiPe mandate of the �ommission, particularly concerning case referrals, 
depends largely on the willingness of the �ommission to trigger the �ourt’s 
jurisdiction. 

 
�83he 2�1� "ommission^s 1o/, 1uIe 11� (2). 
��5iIGoen, supra note 91, /. ��. 
���African Commission +s. Libya (proSisionaI measures) (2�13) 1 AC"L1 1�5. 
���3he 2�1� "ommission^s 1o/, 1uIe 11� (3). 
���Ogie8 (merits), paras 53 �72. 
���5iIGoen, supra note 91, /. �1. 
��	 1udman, supra note �3, /. 17. 
��
 3he 2�1� "ommission^s 1o/, 1uIe 11� (�). 
��6African Commission v. Libya (proSisionaI measures) (2�11) 1 AC"L1 17. 
��75iIGoen, supra note 91, /.�3. 
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0he 2�2� �ommission’s .o, does not follow the case referral categoriTation 
of the 2�1� .o,. 0he 2�2� .o, only stipulate that the �ommission may, 
before deciding on the admissibility of a communication, refer it to the 
�ourt.1�
 3hether this can be a beneficial dePelopment is questionable. 
HowePer, as of now, one cannot conclude whether this change yields a 
positiPe impact because ]institutional change is a ?A>24BB but not necessarily 
progress’1�� and the same is true for procedural changes. Although .ule 
1���1� goPerns referral of all types of communications the focus here is on 
indiPidual communications. .ule 1�� �1� limits referrals only to 
communications before the �ommission. ,ut another way, the �ommission 
cannot refer to the �ourt situations of serious or massiPe Piolations of human 
rights without first receiPing a communication. 

"urther, the caPeat ]145>A4 342838=6 >= C74 03<8BB818;8CH’ appears that the 
�ommission can refer cases only prior to the determination of the 
admissibility of a case. HowePer, this should not be construed as ruling out the 
possibility of referrals in case of non�compliance with the recommendation 
and proPisional measures of the �ommission as these are implied in the 
complementary relationship between the �ommission and the �ourt. 0he mere 
fact that they are not highlighted in the 2�2� .o, cannot take away what is 
inherently possible under article 5 of the �ourt ,rotocol. Arguing otherwise 
would amount to sePerely restricting the �ommission’s access to the �ourt 
which is already granted by the �ourt ,rotocol. A narrow interpretation of the 
�ommission’s access to the �ourt defeats the whole purpose of 
complementarity and goes against the spirit of the ,rotocol, particularly 
Article 5. Accordingly, referrals that were stipulated under 11��1� and �2� of 
the 2�1� .o, need to remain operatiPe under the 2�2� .o,, perhaps, with 
frequent usage. On the other hand, referrals without considering the 
admissibility of a case must be used in eRceptional circumstances, for 
eRample, where the respondent state has continuous records of non�
compliance with the recommendation of the �ommission.11� Otherwise, it 
rescinds the relePance of the direct access declaration and may discourage 
states from making the declaration. 0his should not be construed to discourage 
the �ommission from referring cases to the �ourt. .ather it is to say the 

 
��8 3he 2�2� "ommission^s 1o/, 1uIe 13� (1). 
���$nDstrom � HiIIebre@ht, supra note 9�, /.1112. 
���1udman, supra note �3, /.1�. 
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�ommission needs to haPe justifiable reasons to refer cases to the �ourt 
especially when a referral is made before deciding on admissibility.   

On the other hand, the �ommission’s reluctance in referring cases to the �ourt 
has also been attributed to the agitation that the �ourt may conduct what is 
commonly known asa 34 =>E> rePiew that is, a full reconsideration of the 
facts, admissibility, merits, and remedies of the referred cases.111 0he 2�2� 
�ourt’s .o, stipulates that in ]considering a case in which the �ommission 
has made a determination’ the �ourt ]may rePiew the decision of the 
�ommission.’112 0he mere eRistence of the �ourt’s power to rePiew the 
�ommission’s decision might not be a problem but its application can either 
promote or undercut complementarity. .econsidering admissibility may 
undermine the cooperation between the �ommission and the �ourt, 
particularly, if the �ourt rules inadmissible what the �ommission already 
decided admissible.113 .ePersing the admissibility decision of the �ommission 
is unproductiPe unless there is a strong reason to do so, for eRample, if there is 
a basic fact disregarded by the �ommission. �oncerning the rePiew of merit, 
the �ourt has to be at liberty to inquire into the facts, reasoning, and decision 
of the �ommission.114 

Another concern is the lack of a set of criteria for selecting the types of cases 
that haPe to be referred to the �ourt. 0hus, uncertainties surrounding the 
complementarity between the �ourt and the �ommission, which some refer to 
as Pague 115 and require clarification11� at the early years of the �ourt persist 
under the 2�2� �ommission’s .o,. 0he �ommission directed its Secretariat to 
research and proposes criteria for the referral of cases to the �ourt.11	  
HowePer, any progress has not come out so far. Hence, it is imperatiPe to 
consider the practice of the Inter�American human rights system and 
suggestions others haPe made in this regard. Doing so would generate succour 
in fostering complementarity under the new .o, of the �ourt and the 

 
���5iIGoen, supra note 91, /.7�. 
��� 3he 2�2� "ourt^s 1o/, 1uIe 36 (5). 
��� 5iIGoen, supra note 91, /.79. 
��	 Ibid.  
��
-) 4dombana, Towards the African Court on Human and Peoples’ Rights: Better Later 
Than #ever, 8aIe Human 1iDhts and #eSeIopment Law )ournaI (2���), 5oI.3, -o 1, /97. 
��65.. -mehieIIe, Towards an African Court of Human Rights: Structuring and the Court   
AnnuaI SurSey oC InternationaI and "omparatiSe Law (2���), 5oI.6, -o.1, /�6. 
��7%inaI "ommuniNue oC the �9�� .rdinary Session oC the ACri@an "ommission (2�11), para 
37. 
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�ommission which in turn would strengthen the effectiPeness of the African 
human rights system. 


�� �ESS"NS �%"  '�E �N'E%�A E%��AN �( AN %���'S 
 S,S'E  

0he Inter�American human rights system has a dual institutional arrangement, 
but with a different setting when it comes to case referrals. All indiPidual 
petitions alleging a Piolation of the American �onPention on Human .ights 
�A�H.� start in the Inter�American �ommission on Human .ights 
�IA�H.�.11
 If the IA�H. decides that there is a Piolation of a right, it 
prepares a preliminary report with recommendations, including the deadline 
for compliance, and transmits it to the state.11� If the IA�H. considers that the 
state has not complied with its recommendations, it ]shall refer the case to the 
�ourt, unless there is a reasoned decision by an absolute majority of the 
members of the �ommission to the contrary.’12� 0hus, the referral of non�
compliance case is framed in the language of duties. HowePer, the referral 
duty of the IA�H. is a rebuttable presumption and the IA�H. may decide 
not to refer a case to the IA�tH. by considering factors such as the position of 
the petitioner, the nature and seriousness of the Piolation, the need to dePelop 
or clarify the case�law of the system, and the future effect of the decision 
within the legal systems states.121 0he IA�H. can refer cases to the IA�tH. 
only against states that haPe accepted the jurisdiction of the IA�tH..122 0he 
IA�tH. asserted that referral decisions ]solely and autonomously’ belong to 
the IA�H. and ]cannot be subject to a preliminary objection.’123 

0he �ommission should, similar to the IA�H., adopt a duty�based but 
rebuttable approach, at least concerning referrals of non�compliance with its 
recommendation for three reasons. "irst, the �ommission considers that the 

 
��83he A"H1, Art. ��� L ShaSer, The Inter�American Human Rights System: An Effective 
Institution for Regional Rights Protection� 6ashinDton 4niSersity &IobaI Studies Law 
1eSiew (2�1�), 5oI.9, -o.�, /652.  
��� 3he IA"H1^s 1o/ as adopted in 2��9 and modiCied in 2�11, Art. �� (2). 
��� 3he IA"H1^s 1o/ as adopted in 2��9 and modiCied in 2�11, Art. �5 (1). 
���3he IA"H1^s 1o/ as adopted in 2��9 and modiCied in 2�11, Art. �5 (2).  
���3he IA"H1^s 1o/ as adopted in 2��9 and modiCied in 2�11, Art. �5 (2)� 3he A"H1, Art. 
62. 
����omes Lund et al (I�uerrilha do AraguaiaJ) v BraGil, IA"tH1 (preIiminary obGe@tions, 
merits, reparations, and @osts), 2� -oSember 2�1� " -o 219, para 27. 
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lePel of compliance with its recommendation is low124 and some haPe 
suggested referrals to the �ourt as one means of curbing the problem.125 
Second, it helps in dealing with the challenges the �ourt is likely to face 
because of the recent withdrawals �short�term goal�. 0hird, it improPes the 
complementarity relationship between the �ommission and the �ourt �long�
term goal�. In other scenarios, the �ommission can decide on referrals 
considering factors such as the prospect of success,12� and reasons for and 
eRtent of non�compliance,12	 ]the eRtent to which there may be a factual 
dispute �to be resolPed by the �ourt�’.12
 0he consent of the complainant is 
already recognised as a requirement of referrals.12�  It is difficult to prescribe 
hard and fast referral criteria giPen that each communication presents a distinct 
scenario. *onetheless, gradually, the �ommission needs to dePelop a 
purposiPe referral practice with the Piew of enhancing the effectiPeness of the 
African human rights system and working in collaboration with the �ourt, 
rather than in a spirit of competition. 

Another aspect is the role of the IA�H. and the Pictim before the IA�tH.. 
0he IA�H. is represented by its designated delegates.13� 2ictims are entitled 
to submit their brief containing pleadings, motions, and ePidence 
autonomously and also act autonomously throughout the proceedings.131 0his 
arrangement proPides greater agency to Pictims, preserPes the neutrality of the 
IA�H. and reduce its workload.132 Such a robust recognition of Pictims’ role 
is the result of the IA�H.’s and the IA�tH.’s .o, rePision in 2��9 which 
also ]make the Inter�American human rights system more efficient and 
transparent.’133 

 
��	�7th A@tiSity 1eport oC the "ommission�  https���www.a@hpr.orD�a@tiSityreports �SiewaII � 
id �51 �a@@essed 13 .@tober 2�2��.  
��
". .koIoise, Circumventing Obstacles to the Implementation of Recommendations by the 
African Commission on Human and Peoples’ Rights, ACri@an Human 1iDhts Law )ournaI  
(2�1�), 5oI.1�, /56. 
��6# /adiIIa, An African Human Rights Court: Reflections from the Perspective of the Inter�
American System, ACri@an Human 1iDhts Law )ournaI (2��2), 5oI. 2, /191. 
��75iIGoen, supra note 91, /.76. 
��8 Ibid.  
��� 3he 2�2� "ommission^s 1o/, 1uIe 13� (2). 
��� 3he IA"tH1^s 1o/ as reSised in 2��9, Art. 2�   . 
��� 3he IA"tH1^s 1o/ as reSised in 2��9, Art. 25. 
��� ShaSer, supra note 11�, /.655. 
���), /asNuaIu@@i, 3he /ra@ti@e and /ro@edure oC the Inter-Ameri@an "ourt oC Human 1iDhts 
(2�13), /19. 
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1nlike the IA�tH., Pictims do not act autonomously in the proceeding before 
the African �ourt. HowePer, the �ourt can hear the indiPidual or *GO that 
initiated the communication before the �ommission.134 0hus, the �ourt has to 
adopt the practice of the IA�tH. and enhance the Pictim’s role in its 
proceedings. Doing so has two adPantages. One, it contributes to the 
humanisation of the African human rights system.135 Second, it preserPes the 
impartiality of the �ommission.  

0he �ommission becomes the applicant before the �ourt13� and it can include 
eRperts in its legal team13	 which in turn would contribute to enhancing the 
quality of the �ourt’s legal reasoning.  0he �ourt can also inPite 0<82DB 
2DA804 �any person or institution� ]to eRpress an opinion or submit a report to it 
on any specific point’13
 that is also another channel to bring a new perspectiPe 
into the �ourt proceeding and gradually help in dePeloping sound 
jurisprudence. 

�� �"N��(S�"NS AN� %E�"  EN�A'�"NS 

0he general aim of this article is to analyTe the implications of the recent 
withdrawals of the declaration under article �� ��� of the �ourt ,rotocol on the 
actiPities of the African �ourt and proPide plausible recommendations to 
guide the �ourt through its current crisis towards sustained effectiPeness in the 
future. It demonstrates that the architecture of indiPiduals’ and *GOs’ direct 
access to the �ourt significantly impacted the number of cases submitted to 
the �ourt. 0his, in turn, will continue to affect the eRtent to which the �ourt 
champions human rights on the continent. "urther, it was shown that the 
�ommission has been hesitant in referring cases to the �ourt and hence, in this 
regard, there is unutilised potential to enhance the co�operation between the 
two bodies and to increase the effectiPeness of the African human rights 
system. 

0he critical concern that the �ourt has to handle wisely and systematically is 
the impact of the state parties’ withdrawals of direct access declarations. 0he 
implications of the withdrawals include a decrease in the number of cases 

 
��	 3he 2�2� "ourt^s 1o/, 1uIe 36 (3). 
��
5iIGoen, supra note 91, /��. 
��6 3he 2�2� "ommission^s 1o/, 1uIe 13� (3). 
��73he 2�2� "ommission^s 1o/, 1uIe 36 (2). 
��83he 2�2� "ommission^s 1o/, 1uIe 55(2). 



Joornaalii Seeraa Oromiyaa [Jiil. 12, Lak.1, 2015]   Oromia Law Journal [Vol.12, No.1, 2023]

165

Joornaalii Seeraa Oromiyaa [Jiil. 12, Lak.1, 2015]         Oromia Law Journal [Vol.12, No.1, 2023] 
 

 

�
	 
 

reaching the �ourt, compliance problems with judgments of pending cases, 
negatiPe effect on the legitimacy of the �ourt, and more state parties being 
discouraged from accepting direct access declaration. 0hus, it is imperatiPe for 
the �ourt to take calculated steps to get back the confidence of the withdrawn 
states and dissuade more states from withdrawing their declarations. 0he �ourt 
can rebuild confidence by not repeating the shortcomings it witnessed so far in 
the adjudication of pending and future cases. At the same time, it is necessary 
to make sure that cases are submitted to the �ourt. 0he indirect access is the 
right aPenue to do so as the direct access is decreasing following the 
withdrawals. �onsequently, there is a need for the purposiPe application of the 
complementarity relationship between the �ommission and the �ourt to 
inhibit the adPerse consequences that may result from withdrawals. *ot to 
refer cases to the �ourt is at odds with purposiPe complementarity. It is 
working together not competing for hegemony that enables both to contribute 
their part in the effort of ensuring the continent in which human rights are 
respected and protected. 

0o improPe the complementarity relationship between the �ommission and 
the �ourt and enhance the effectiPeness of the African human rights system, 
the �ommission needs to adopt a duty�based but rebuttable referral approach 
for cases of non�compliance with its recommendations. In other instances, the 
�ommission should refer cases to the �ourt frequently as this will help solPe 
the challenges that arise from the recent withdrawals. *eedless to say, the 
�ommission should dePelop purposiPe referral practices. 

In a nutshell, in the efforts of improPing the African human rights system, the 
primary consideration should be giPen to the interests of the rights�holders 
because the ultimate purpose of institutions is serPing humanity, not the other 
way around. 

                                          																						


