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 N N 

It is difficult to ha e one legal definition of the concept of economic crimes all 
o er the world because the criminal policy, especially in the economic area, 

aries greatly from one country to another.1 e ertheless, it can be understood 
broadly as, any action or omission that runs counter to the public economic 
policy.2 arrowly, it can be understood as, any acti ity committed with the 
objecti e of gaining wealth illegally there by iolating e isting legislation 
go erning the economic acti ities of go ernment and its administration.3 

In practice, the concept of economic crimes are associated with arious deeds 
such as corruption, ta  e asion, banking offences inclusi e of money 
laundering, fraud consumer fraud, corporate fraud, credit card fraud, 
ad anced fee fraud, computer related fraud , embe lement, cybercrime, 
crimes of money contraband, customs offences, trade offences adulteration, 
illicit competition, trademark imitation, fraudulent bankruptcy, default 
bankruptcy, high prices, monopoly, etc. , cheating the state in the course of 
tenders, bids and production quality and in e ecution of the state economic 
projects, manipulation of stock markets, including the abuse of pri ileged 
legal information and capital flight and many others.4 

he real costs of economic crimes and abuse are immense. hey retard social 
and economic progress, particularly in de eloping and transition economies. 

rade and in estment flows, the functioning and integrity of financial markets 
and hence the allocation of resources are distorted. ost importantly, 
confidence in democratic institutions and public support for an open modern 
world economy are seriously undermined.5  

or these reasons, the international community has paid increasing attention to 
tackling economic crimes through multilateral con entions aimed at 

 
nited ation (2 6), easures to ombat onomi  rime, In udin  oney-Launderin , 
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Sep.1 , 2 22 . 
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oni a io eta A him et al (2 21), Economic and Financial Crimes and the Development of 
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Sep. 1 , 2 22 . 



Joornaalii Seeraa Oromiyaa [Jiil. 12, Lak.1, 2015]   Oromia Law Journal [Vol.12, No.1, 2023]

168

Joornaalii Seeraa Oromiyaa [Jiil. 12, Lak.1, 2015]         Oromia Law Journal [Vol.12, No.1, 2023] 
 

 

 
 

combating economic crimes. Besides, States ha e recently started to conclude 
BI s with pro isions e pressly aimed at the pre ention of economic crimes.  
On related subject, recently arbitration tribunals began to assume jurisdiction 
o er all kinds of economic crime claims that arises in in estors State dispute 
settlement, e cept where the BI s pro ide otherwise.  In response to the same, 
some States are also began to incorporate pro isions in BI s that limit 
tribunals’ jurisdiction o er certain kinds of economic crime claims for the 
public policy matter.  In the absence of e plicit pro ision under BI s, the 
jurisdiction of tribunals’ delimited by the arbitrability of economic crime 
claims under domestic laws. 

In line to the abo e, the purpose of this Article is  one, to e amine whether 
thiopian BI s are incorporated pro ision aimed at pre enting economic 

crimes, and to indicate the need to incorporate the same if not incorporated. 
wo  to e amine whether thiopian BI s are incorporated e plicit pro ision 

that delimit the jurisdiction of arbitration tribunals o er certain kinds of 
economic crime claims that arises in in estors State dispute settlement, and to 
indicate the need to incorporate the same if not incorporated. hree  to 
e amine the arbitrability of economic crime claims under thiopian domestic 
law.  

In order to achie e its objecti es, the Article employed doctrinal research 
methodology. In this regard, the article e amined different thiopian BI s, 

thiopian arbitration law and other secondary related materials. Here, there are 
many more domestic laws that ha e direct or indirect rele ance to address 
economic crimes. Howe er, they are mostly not applied to foreign in estors 
e cept in some circumstances where the BI s mention the obligation to be 
abided by domestic laws. In all other circumstances, the foreign in estors are 
regulated by BI s and contractual agreement with the go ernment. Scope 
wise, that is why the author is limited to e amine thiopian BI s. egarding 
to thiopian arbitration law, the article discusses and e amines Arbitration 
and onciliation orking rocedure roclamation o. 12  2 21’ here in 

 
6 arik ry oi, Economic Crimes in International Investment Law, Internationa  and ompar- 
ati e Law uarter y (2 1 ), o . 67, .579. 
7Id., .5 . 
8 A reement between the ederati e epub i  o  ra i  and the edera  emo rati  epub i  
o  thiopia on In estment ooperation and a i itation (Apr 11, 2 1 ), Art.15 (2). See a so 
A reement between the S o ak epub i  and the Is ami  epub i  o  Iran or the romotion 
and e ipro a  rote tion o  In estments ( an. 19, 2 16), Art.1  (2). 
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after roclamation o. 12  2 21  since it is the recently enacted and mostly 
applied or used arbitration law in the country. he Article also e amined 
different countries BI s that can ser e to dri e a lesson for thiopia. In this 
regard, as will be e amined below, the Author used many other countries BI s 
that can be ser e as a bench mark to dri e a lesson for thiopia. hese BI s 
are selected because they are agreements between or with de eloping countries 
on similar status with thiopia. 

he article is structured as follow  Section 2 discusses in general issues in 
relation to jurisdiction of international in estment dispute settlement. Among 
other thing, this section discusses historical debate between host and home 
States on jurisdiction o er international in estment dispute settlement. It also 
discusses how international arbitration under the guise of BI s takeout host 
States’ jurisdiction o er international in estment dispute settlement. It also 
discusses how currently international arbitration began to takeout host States’ 
jurisdiction o er crimes by adjudicating economic crime claims that arises in 
international in estors state dispute settlement. inally, this section tries to 
indicate the proper solution that needed to be taken by thiopian go ernment 
in general. 

Section  e amines how jurisdiction of arbitration tribunals is delimited under 
BI s o er economic crime claims that arise in in estors State dispute 
settlement in general. his section also discusses the jurisdiction of 
international arbitration tribunals’ o er economic crimes under thiopian 
BI s. Besides, this section discusses how the jurisdiction of tribunals o er 
economic crime claims that arise in in estors State dispute settlement are 
delimited by the arbitrability of the subject matter under domestic law in the 
absence of clear pro ision under BI s that determine the jurisdiction of 
tribunals o er economic crime claims. his section also e amines the 
arbitrability of economic crime claims under roclamation o. 12  2 21 
will be discussed. In addition, this section tries to indicate to the measure that 
will be taken by thiopian go ernment to delimit the tribunals’ jurisdiction 
o er economic crime claims that arise in in estors State dispute settlement 
both under thiopian BI s and roclamation o. 12  2 21. 

Section  discusses the se erity of economic crimes at international le el. It 
also discusses the mo e taken by States to combat these economic crimes 
through multilateral and bilateral instruments. his section also tries to show 
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the se erity of economic crimes in thiopia. It also e amines whether 
thiopian BI s are accommodated economic crime pro ision that aimed at 

pre enting economic crimes commission by foreign in estors. Besides, this 
section tries to indicate the amendment that need to be taken on thiopian 
BI s in this regard by thiopian go ernment. 

Section 5 pro ides conclusions and recommendations from what is discussed 
in other sections. articularly, from what is discussed under section  and , it 
tries to recommend on the amendment that need to be taken by thiopian 
go ernment on the subject matter under discussion. 

 S A ES  S N E  N E NA NA  
N ES EN  S E SE E EN  AS  AN  ESEN  

It was in the aftermath of orld ar II that the issue of jurisdiction o er 
international in estment dispute settlement began to e ol e. he ost orld 

ar II brought about decoloni ation of Latin American states which was 
followed by independence of many Asian and African countries. he 
independence of these countries brought new de elopment to jurisdiction o er 
international in estment dispute settlement. hen these countries decoloni ed 
in many of those countries foreign companies indi iduals controlled different 
in estment acti ities.1  At this juncture, as they ha e confirmed their political 
so ereignty, in order to confirm their economic so ereignty too, the foreign 
policy of these countries regarding to foreign in estment regulation, followed 
the rule that e clusi ely subject foreign in estors to the national jurisdiction 
i.e. national laws and court .11 Howe er, the in estors countries challenged 

this assertion by arguing that international minimum standard I S  under 
customary international law IL  shall apply to foreign in estors rather than 
national laws.12 

 
ohammad e ayet Hossain and Saida a ukder ahi, International Economic Law and 

Policy: A Comprehensive and Critical Analysis of the Historical Development, ei in  Law 
e iew (2 1 ), o . 9, . 52 . 
 Ibid. 
Ibid. See a so itness aba ende, Protecting Foreign Investments Using the Calvo 

Doctrine, ourna  o  inan in  or e e opment (2 2 ), o .1, p.16 -169. 
 enneth . ande e de, A Brief History of International Investment Agreements, . . a is 

ourna  o  Internationa  Law  o i y (2 5), o . 12, o.1, p.166-169. See a so Andrew . 
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he decoloni ed state those who claim the application of national laws 
adhered to al o doctrine which assert the application of domestic laws 
through domestic court for international in estment dispute settlement.13 he 
justification for al o doctrine was based on the assertion that14  application 
of two different laws for domestic and foreign in estors are against the 
principle of equality since the application of I S under IL pro ides 
fa orable ad antages to foreign in estors than domestic laws applicable to 
domestic in estors  the application of e tra territorial standards I S  under 

IL is against the principle of so ereignty15  the claim of I S  for foreign 
in estors on dispute settlement do not qualify the status of IL.1  

In the absence of an agreement by the host states to negotiate or to submit the 
dispute to international arbitration, the only mechanism offered by IL for the 
enforcement of one’s right was espousal.1  spousal is a remedy whereby an 
injured national’s state assumes the national’s claim as its own and presents 
the claim against the state that has injured the national through military 
inter ention.1  Due to the ineffecti eness of the remedy and its prohibition 
under  charter1 , some coloni er countries i.e. here in after referred as 
home states countries  belie e that the conclusion of treaty with the 
decoloni ed countries i.e. here in after referred as host states countries  are 
the most effecti e means for pre enting the disagreement.2  Accordingly, 
these home countries ha e concluded some BI s with some host countries.21 

 
u man, Why LDCs Sign Treaties That Hurt Them: E plaining the Popularity of Bilateral 

Investment Treaties, ir inia ourna  o  Internationa  Law (199 ), o . 3 ,  6 1.  
 enhua Shan, Is Calvo Dead , he Ameri an ourna  o  omparati e Law (2 7), o . 55, 

Issue 1, . 123. 
 Ibid.  
 he app i ation o  I S under IL is a ainst the so erei nty that takeout the use o  domesti  
ourt and app i ation o  domesti  aws be ause the IL are used to be app ied by tribuna s at 

internationa  arbitration enters. 
6 he ob e tion was based on the a e ation that it is on y a pra ti e under home ountries and 

their o onies whi h were not in ude host ountries sin e they were under o ony and not 
re o ni ed as independent states durin  that time.  
7 ande e de, supra note 12, p. 16 -69. 
8 Ibid. 
 he mi itary inter ention the use o  mi itary or e by one state a ainst another state are 

prohibited under  harter e ept in se -de ense. 
 eswa d . Sa a use, BIT by BIT: The rowth of Bilateral Investment Treaties and Their 

Impact on Foreign Investment in Developing Countries, he Internationa  Lawyer (199 ), 
o . 2 , .655. 
Ibid. he irst treaty o  this kind was the I  whi h is si ned between ermany and 
akistan in 1959. 
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cept these ery few BI s that pro ide the use of e tra territorial jurisdiction 
laws and court  for dispute settlement that arise between host states and 

foreign in estors, the idea of al o doctrine continued  to persist until the end 
of 199 .22 

Howe er, in the after math of 199 , many of these host countries began to 
conclude BI s that accommodate international arbitration and I S for foreign 
in estors.23 A number of factors are contributed to conclude these BI s24  debt 
crises of host states since early 19 s hence hunger for foreign direct 
in estment  the collapse of the So iet block in the 199 s hence a further 
boost of market oriented economic reform in the former So iet nion and 

astern socialist uropean countries  and the success stories of Asian igers 
characteri ed by pri ate in estment and e port trade. any of these BI s set 
I S alleged under IL for foreign in estors and guarantee access to 
international dispute settlement platforms, both of which run in the opposite 
direction of the al o doctrine 25 hrough such process, the al o doctrine is 
deacti ated by the network of BI s that takeaway the host states jurisdiction 
o er international in estment dispute settlement by pro iding international 
platform for the same.2  

Other pushing factors to conclude BI s with international platform for 
in estor state dispute settlement was the pre ailing perception that was e ist 
on international arbitration as forum of dispute settlement. International 
arbitration percei ed as a system that sol e international in estment dispute 
that entails numerous ad antages. It is percei ed as system that strikes a 
balance between the interest of in estors’ and host states. o illustrate  in the 
one hand, in estors want to in est in host countries, while at the same time 
they fear the risk of e posure to a number of non commercial risks at the 
hands of the host state. hese include regime change, a change of general or 
sectorial economic policy, economic or political emergencies in the host state 

 
 enhua Shan, From orth South Divide to Private Public Debate: Revival of the Calvo 

Doctrine and the Changing Landscape in International Investment Law, orth estern 
ourna   Internationa  Law  usiness(2 7), o . 27, . 631. 
 Ibid. 
 Shan, supra note 13, . 13 . 
 Shan, supra note  22, . 63  
6Ibid. 
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including public iolence etc.2  In this circumstance, if they resort to domestic 
court as iable forum of dispute settlement between in estors and host state, 
they fear that domestic courts are organs of the state and judges are its 
employees.2  Lack of independence and impartiality of these courts and a 
sense of loyalty towards local interests are recurring problems that they 
consider. In addition, they question on the quality of domestic courts to 
adjudicate comple  issue of international in estment dispute that need high 
qualified e pertise in the field.2  So, these factors demonstrate to accept 
international arbitration as independent, qualified and neutral body from the 
side of foreign in estors.3  On the other hand, host countries need to attract 
foreign in estment to support their de elopment.31 herefore, in order to a oid 
the foreign in estors fear in the one hand, and to attract foreign in estment on 
the other hand, agreeing between to resol e the dispute through international 
arbitration is percei ed as a middle way that strikes a balance between both 
parties interest.32 

e ertheless, the jurisdictions to adjudicate o er economic crime claims that 
arise in in estors State dispute settlements are mainly persist to e ist as sole 
jurisdiction of the States.33 Howe er, in more recent time, the practice that 
takeout this States jurisdiction o er economic crime claims began to e ol e. 

he international arbitration tribunals began to takeout States jurisdiction o er 
all kinds of economic crime claims that arise in in estors State dispute 
settlement, the details of which will be discussed below in section .34 he 
Author belie es that, this may erily minimi e the control of host States o er 
foreign in estors in estments together with the control that they ha e ceased 
to ha e o er ci il matters in the past. In fact the situation applies to host and 

 
7 hristoph S hreuer, Do We eed Investment Arbitration ,https www.internationa -arbitra- 

tion-attorney. om wp- ontent up oads 1do-we-need-in estment-arbitrationby- hristoph s hr- 
euerin estment-prote tion-in- enera -and-i.pd , isited Sep. 27, 2 22 . 
8Ibid. p.5-1 . 
 Ibid.  See a so obert rew, E ception Clauses in International Investment Agreements As   

A Tool for Appropriately Balancing the Right to Regulate with Investment Protection, 
anterbury Law e iew (2 19), o . 25, . 2 . 

his means that they need to prote ted rom the entire prob em under domesti  urisdi tion 
throu h independent e tra territoria  body- that is-internationa  arbitration. S hreuer, supra 
note 27, . 1 . 

Ibid. .1. 
 rew, supra note 29, p. 2 -2 9. 
  Inan u , Corruption in International Arbitration (2 16), .   97.  
Ibid.  
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home States equally. But since the rate of in estment flow is ery high from 
home States to host States than ice ersa, the impact of jurisdictional loss 
becomes more se ere o er host States.  

 N E NA NA  A A N NA S 
S N E  E N  E N E  S N 

ENE A  

In the international in estment law conte t, the legality requirement’ touches 
on the central ner e system of foreign in estment arbitration. ro isions 
requiring that in estments be made in accordance with the law’ are frequently 
included in in estment treaties to ensure the legality of in estments. he 
legality of in estment in turn help to determine the jurisdiction of tribunals 
o er the claims related to that in estment. amples of such pro isions under 
BI s are framed in the following or similar other languages  

his Agreement shall apply to all In estors and In estments 
made by in estors of either arty in the territory of the other 

arty, accepted or admitted as such in accordance with its laws 
and regulations  Or his Agreement shall apply to an 
in estment, made in accordance with the applicable law of the 
host ontracting arty at the time the in estment is made  Or 

his Agreement shall apply to in estments made by in estors 
of either ontracting arty in the territory of the other 

ontracting arty, admitted in accordance with its laws, 
regulations or policies  etc  hat we understand from these 
treaty pro isions are that they require an in estment to comply 
with host state law at the time of its making for legality 
requirement’. 

In the following, we will e amine the approaches taken by tribunals to 
determine their jurisdiction o er allegation of economic crime that arises in 
in estor state dispute settlement based on the legality requirement’ under 
BI s.  In defining the term in accordance with the law’, some tribunals ha e 
suggested that if economic crimes arose at the stage of acquiring an 
in estment in a host State, in estors might be barred from seeking protection 
before international arbitration for the jurisdictional matter. he logic of this 
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approach is that the State would ne er ha e appro ed the in estment if it had 
known the facts which were misrepresented by the in estor.35  or e ample, in 

    3   

Inceysa initiated l SID arbitration against l Sal ador, alleging numerous 
iolations of BI s between Spain and l Sal ador. he case arose from a 

decision by l Sal ador not to proceed with a concession contract it had 
signed with Inceysa.  Inceysa alleged that this termination iolated se eral 
pro isions of the reaty, including pro isions pro iding for fair and equitable 
treatment’ and protection’ and prohibiting e propriation absent prompt, 
adequate and effecti e compensation. l Sal ador s objections was that 
lnceysa had obtained the concession contract through massi e fraud in the 
public bidding process, and that accordingly the in estment had not been 
established in accordance with law’, as it argued that the reaty required. 

inally, the tribunal issued its final award, upholding l Sal ador s objections 
to jurisdiction. he tribunal accepted that l Sal ador s consent to I SID 
jurisdiction embodied in the reaty did not e tend to in estments that were 
made fraudulently, and therefore the in estment is not in accordance with law 
of l Sal ador . 

hat we understand from this tribunal decision is if the BI s contain legality 
requirement’, for the purpose of determining jurisdiction o er economic crime 
claims that arises in in estors state dispute settlement, it is important to see the 
timing on which such allegation is committed. Accordingly, if it is committed 
during the acquiring of the in estment or before making the in estment , the 
tribunal decline the claim for not ha ing the jurisdiction since the contract of 
agreement is in alid for its infection by fraudulent misrepresentation that 
infringe host state laws. his means, deceit full conduct which is made during 
the agreement between host states and in estors, make the contract in alid for 
being against the obligation in accordance with the law’ requirement under 
BI s. It is this illegality which prohibits the parties to claim protection under 
BI s since it applies only to legal in estment which is made in accordance 
with the law of host state. In other way, it is this illegality which result for the 
rejection of parties substanti e claims as a matter of jurisdiction since the 

 
 ry oi, supra note 6, . 5 2. 
6In eysa a iso etana, S.L. s. epub i  o   Sa ador, I SI  ase o. A 3 26 (2 6), 
p.1 1-1 2. 
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tribunals adjudicate only legal in estment which is made in accordance with 
the law of host state. 

 he question is what will happen if the allegation of economic crime is made 
after making of the in estment  According to the logic of this tribunal and 
many other scholars, if the in estor acted illegally after making the 
in estment, the host State can respond by using domestic law sanctions. If the 
in estor challenges the legality of such sanctions, it must ha e the possibility 
of doing so in accordance with the rele ant in estment treaty.3  

In contrast to the abo e, if the BI s ha e no pro ision on the legality 
requirement’, the tribunals assume jurisdiction o er economic crime claims, 
and decide on the matter at the merit phase.3  In other word, many in estment 
treaties do not contain an in accordance with the law’ pro ision. In cases 
where BI s ha e not e pressly required that the in estment in question 
comply with host state law, the legality of the in estment is not a jurisdictional 
prerequisite. A tribunal should, howe er, consider whether there is a general 
principle of law that nonetheless requires a consideration of the in estment s 
compliance with the law at the merits phase.3  In this regard, it is helpful to 
consider the decision of       , an 
arbitration arising under the nergy harter reaty . In , the 
tribunal noted that the  does not include a pro ision calling for the 
in estment s conformity with a gi en law. he lack of such a pro ision, 
howe er, does not suggest that s protections would apply to all kinds of 
in estments, including those contrary to domestic or international law.4  rom 
this it is understood that the tribunals assume jurisdiction o er economic crime 
claims when the rele ant treaty is silent on the issue of the in estment’s 
legality, and decide on the matter at merit phase not at jurisdictional phase.  

e ertheless, in the abo e circumstances where legality requirement’ in 
accordance with the law  is used as jurisdictional prerequisite for economic 
crime claims, are currently superseded by the doctrine of separability’. he 
separability doctrine’ entails that an arbitration clause is not in alid by irtue 

 
7 ry oi, supra note 6, p. 5 2 - 3. 
8Ibid. 
 ahim o oo  A e  ha haturian, The Compliance with the Law Requirement in 

International Investment Law, ordham Internationa  Law ourna  (2 11), o . 3 , .1 7 .   
Ibid. 
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alone that the contract in which it is set is in alid. he modem trend in 
international arbitration is to regard an arbitration clause in a contract as 
constituting a separate and autonomous contract.41 he application of the 
separability doctrine’ has a fairly strong justification, namely the parties  

intention to resol e disputes arising from the main agreement through 
arbitration, including disputes regarding the alidity of the main agreement 
and the consequence there of.42 In estment treaties BI s  contain an offer to 
arbitrate disputes with eligible in estors rather than the arbitration agreement 
after all, in estors cannot be parties to international treaties . he arbitration 

agreement is perfected only when the eligible in estor accepts the offer, 
creating a separate arbitration agreement between the State and the in estor. 

herefore, denying jurisdiction e en when the rele ant treaty contains 
pro isions on legality requirement’ may breach the doctrine of 
separability’.43 

o sum up, today, arbitrability of disputes in ol ing economic crime claims 
are well settled. he scope of arbitration now e tends to disputes in ol ing 
economic crimes claims. Besides, adjudication of criminal and administrati e 
liability and imposition of rele ant sanctions, ci il claims relating to economic 
crimes are now capable of settlement by arbitration in major arbitration 
enues.44 oday, arbitration tribunal assume jurisdiction o er economic crime 

claims that arises in international arbitration on BI s which ha e legality 
requirement’ and on BI s which are silent on the legality requirement’. 

urrently, legality requirement’ in accordance with the law , which ha e 
been used as a pre requisite to decline the jurisdiction, ha e ceased to e ist by 
doctrine of separability’.  

hat we understand from the abo e analysis is the immateriality of legality 
requirement’ in accordance with the law  pro ision as a pre requisite to hold 
jurisdiction o er economic crime claims. his re eal that tribunals has full 
jurisdiction o er all kinds of economic crime claims in international arbitration 
regardless of legality requirement’ in accordance with the law  pro ision 

 
i tahu  Huda, The Doctrine of Separability of Arbitration Clause in Commercial 

Arbitration Revisited, http hp.ui.a .id inde .php home arti e iew i e 192 129 isited Sep 
5, 2 22 . 

inner Sitorus, Separability Doctrine in Arbitration Agreement (A Comparative Study), 
ourna  o  Le a , thi a  and e u atory Issues (2 21), o. 2 , Issue 6, .1. 
 ry oi, supra note 6, .5 . 
 L , supra note 33, p. 5 99. 
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under BI s. he way out to limit the tribunals’ jurisdiction o er some kinds of 
economic crime claims perhaps for the public policy matter  is, incorporating 
e plicit and specific pro ision in the BI s that delimit the e tent to which the 
tribunals are allowed to in ol e in economic crime claims. Otherwise, the 
tribunals has full jurisdiction o er all kinds of economic crime claims 
regardless of the legality requirement’ in accordance with the law  pro ision 
in the BI s. 

 S N  N E NA NA  A A N 

NA S  E  E N  ES N E   
E AN  S  AN   E A A   
E N  ES N E  ES  A S N 

ENE A  

In line to the abo e discussion, when we see the thiopian BI s, some of 
thiopian BI s are incorporated the legality requirement’ in accordance with 

the law  pro ision, but some others are not. As we ha e said abo e, the 
e istence of legality requirement’ is immaterial to determine tribunals’ 
jurisdiction o er economic crime claims. e ertheless, most thiopian BI s 
has no e plicit pro ision that delimit the jurisdiction of tribunals o er 
economic crime claims that arise in in estors State dispute settlement. As to 
the Author knowledge, e cept the  2 1  thio Bra il BI  that delimit the 
jurisdiction of tribunals o er some economic crime claims that arise in 
in estors State dispute settlement, almost all thiopian BI s has no e plicit 
pro ision that delimit the jurisdiction of tribunals o er  economic crime claims 
that arise in in estors State dispute settlement. he 2 1  thio Bra il BI  
pro ides the following under Article 15 2   
 

othing in this Agreement shall require any ontracting arty 
to protect in estments made with capital or assets of illicit origin 
or in estments in the establishment or operation of which illegal 
acts ha e been demonstrated to occur and for which national 
legislation pro ides asset forfeiture . 

herefore, in order to limit the tribunals’ jurisdiction o er some kinds of 
economic crime claims for the public policy matter  that arise in in estors
State dispute settlement, it is ery important to incorporate e plicit pro ision 
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in this regard under thiopian BI s. Besides, incorporating the e plicit 
pro ision that delimit the jurisdiction of tribunals o er economic crime claims 
that arise in in estors State dispute settlement is the feature of new generation 
BI s. e ertheless, in the absence of e plicit pro ision in the BI s, the 
jurisdiction of arbitration tribunals o er economic crime claims are limited 
only based on the arbitrability of the economic crime claims under domestic 
laws. he details of this will be elaborated as follow in the ne t paragraph. 

 
arty autonomy in arbitration allows parties to submit any dispute to 

arbitration. Howe er, national laws restrict the doctrine of arbitrability.45 
here is no such international rule or regulation outlining which issues are 

arbitrable and which are not. Because of this absence, arbitrators pay attention 
to applicable laws go erning arbitrability in each dispute.4  An arbitral tribunal 
is charged with determining which law applies to the arbitration agreement 
and subsequently, assess whether the dispute is capable of being settled by 
arbitration under applicable law.4  Laws applicable to arbitrability ary 
according to the stage in which the arbitrability question arises. If the question 
of arbitrability arises at the pre award stage, it is determined by applicable 
national law. In contrast, if the arbitrability question arises during the 
enforcement and recognition stage, it is likely that the law of the country 
where enforcement and recognition is sought will be decisi e on arbitrability. 

he ew ork on ention to which thiopia is a party corroborates this fact 
under 5 2  a  as follow 4  
 

ecognition and enforcement of an arbitral award may also be 
refused if the competent authority in the country where 
recognition and enforcement is sought finds that the subject 
matter of the difference is not capable of settlement by 
arbitration under the law of that country . 

 

 
Ibid., .96. 
6Ibid. 
7Ibid. 
8 on ention on the e o nition and n or ement o  orei n Arbitra  Awards ( un. 7, 195 ), 

Art.5 (2) (a). 



Joornaalii Seeraa Oromiyaa [Jiil. 12, Lak.1, 2015]   Oromia Law Journal [Vol.12, No.1, 2023]

180

Joornaalii Seeraa Oromiyaa [Jiil. 12, Lak.1, 2015]         Oromia Law Journal [Vol.12, No.1, 2023] 
 

 

 
 

 E A A   E N  ES N E  
A A N N    

In conjunction to the abo e discussion, recently thiopia has enacted 
roclamation o. 12  2 21. he proclamation stipulated under Article  a 

type of non arbitrable cases  

1  Di orce, adoption, guardianship, tutorship and succession 
cases  2  riminal cases   a  cases   udgment on 
bankruptcy  5  Decisions on dissolution of business 
organi ations   All land cases including lease   
Administrati e contract, e cept where it is not permitted by law  

rade competition and consumers protection  9  
Administrati e disputes falling under the powers gi en to 
rele ant administrati e organs by law  1  other cases that is 
not arbitrable under the law . 

Among the list, the criminal cases’ are a kind of cases which are not 
arbitrable as stipulated under Article  2 . Howe er, the scope of the term 
criminal cases’ are not e plicit and it is ambiguous. his means, it is not clear 

whether it include all kinds of economic crime claims in in estor state dispute 
settlement as discussed. he Amharic term የወንጀል ጉዳዮች’  

 seems more e plicit than nglish term criminal cases’. According 
to Amharic term, it seems meaning that includes all kinds of criminal cases 
including economic crime claims under in estors state dispute settlement. he 
effect of the generality of meaning can be shown as follow  

idening the scope of inarbitrability is not the feature of modern domestic 
laws in many countries.4  Similarly, total e clusion of the jurisdiction of 
arbitration tribunals o er economic crime claims that arises in in estors State 
dispute settlements are not the feature of new generation BI s.5   urrently 
most commercial dispute and issues in relation to commercial dispute are 

 
 ata a reimane, Arbitrabi ity  rob emati  Issues o  the Le a  term ( npub ished LL.  
hesis, i a ni ersity, 2 12), https s institute. om media 56 97 arbitrabi ity-prob emati- 
-issues.pd .   
 As it is dis ussed in the main body, tribuna s has u  urisdi tion o er a  kinds o  rimina  

matter atta hed to i i  aims e ept where it is imited by e p i it pro ision. In on un tion 
to this, the new eneration I s that started to imit tribuna s  urisdi tion in this re ard, 
e ude on y imited area o  e onomi  rime aims. See in this re ard the 2 16 S o ak and 
Iran. 
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subject to arbitrablity. any countries, particularly de eloped countries are 
considerably limiting the scope of inarbitrablity regarding to issues under 
international business transaction.51 In many countries, legislation and judicial 
decisions ha e narrowed the scope of inarbitrability in order to encourage 
arbitration between parties.52 ow a day, in iew of globali ation of 
international contracts and denationali ation of commercial disputes, many 
countries are toward opening their gates for unlimited arbitrablility of 
commercial dispute and issues in relation to the same.53 idening or 
narrowing the scope of arbitrability is considered as e ent which re eals the 
State’s interest and promotion of international business transaction and 
arbitration, as well as respect of parties’ freedom and autonomy to arbitrate.54 

herefore, the Author belie e that the e hausti e meaning of the term 
criminal cases’ may mirror thiopia before capital e porting countries as a 

country with no willful interest to promote international business transaction 
and arbitration. 

Abo e all, thiopia may object the inarbitrability of case under thiopian 
law  as of a contest to the jurisdiction of tribunals for all kind of economic 
crimes claims since the term criminal cases’ are an all inclusi e , to dismiss 
substanti e claims of the in estors. In such circumstance, in order to determine 
the arbitrability of subject matter, the tribunals apply the applicable laws 
go erning arbitrability.55 he tribunals may use laws other than thiopian laws 
to determine the arbitrability of the subject matter. o matter what kind of 
laws are used by tribunals. Howe er, if the matter is inarbitrable under 

roclamation o.12 2 21 or thiopian laws, the award will be refused 
during the recognition and enforcement. Because the ew ork on ention to 
which thiopia is a party allows under Article 5 2  a  the refusal of 
recognition and enforcement if the subject matter is not arbitrable as per the 
law of the country where the recognition and enforcement are sought.5   
Likewise, Article 52  of roclamation o. 12  2 21 gi es for thiopian 
courts the jurisdiction to set aside’ foreign award if the matter under dispute is 

 
 reimane, supra note 9, . 15-16. 
 ohammed aheeruddin, The Arbitrability of the Sub ect Matter of Disputes in Arbitration, 

ourna  o  Le a  thi a  and e u atory Issues (2 2 ), o . 23, Issue 1, .1. 
 reimane, supra note 9, p. 15-16.  
Ibid. 

urura  e arhub i and ushra Sar ara  ate , Analy ing the Arbitrability of Sub ect Matter 
of Disputes in Arbitration, ommonwea th Law e iew ourna  (2 22), o . , .2 2. 
6 on ention, supra note . 



Joornaalii Seeraa Oromiyaa [Jiil. 12, Lak.1, 2015]   Oromia Law Journal [Vol.12, No.1, 2023]

182

Joornaalii Seeraa Oromiyaa [Jiil. 12, Lak.1, 2015]         Oromia Law Journal [Vol.12, No.1, 2023] 
 

 

 
 

not arbitrable as per this proclamation. It stipulate  he court may set aside 
the arbitral award if the following conditions e ist  he matter upon which the 
award is based is not arbitrable under this roclamation . urthermore, the 
same proclamation under Article 5  2  e  prohibit the court the recognition 
and enforcement of foreign award if the matter in which award is gi en not 
arbitrable under thiopian laws. It stipulates   

ithout prejudice to Sub Article 1  of this Article, a foreign arbitral award 
shall not be recogni ed or enforced only on the following grounds  . here 
the matter on which the award is rendered is not arbitrable under thiopian 
law . rom these, it can be understood that all kinds of award on economic 
crime claims are not recogni ed and enforced in thiopia regardless of its 
arbitrability under applicable law determining arbitrability. herefore, the 
Author belie e that the possible outcome that will arise from the generality of 
the term criminal cases’ may re eal thiopia as a country which is 
incon enient to the enforcement e ecution of international arbitration award.   

 E ESS  A  E N  ES 

It is clear that internationali ation of trade and in estment has brought a lot of 
benefit to the States. Howe er, this globali ation of trade and in estment has 
brought new challenges for policy makers and regulators. It facilitates the 
commission of different economic crime and other abuses.5  oday, economic 
crimes become a global concern, while a modus operandi of criminal groups 
has become more sophisticated and the scale of their acti ities has increased 
considerably.5  

he real costs of financial crimes and abuse are immense. hey retard social 
and economic progress, particularly in de eloping and transition economies. 

rade and in estment flows, the functioning and integrity of financial markets 
and hence the allocation of resources are distorted.5  ost importantly, 
confidence in democratic institutions and public support for an open, modern 
world economy are seriously undermined. ostly since the economic crimes 

 
7 ithere , supra note 5, .1. 
8 . . supra note 1, . 2. 
 ithere , supra note 5. 
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are made by traders or in estors of the countries, it impairs friendly relations 
between countries in the international matri  of trade and commerce.  

he ultimate objecti e of combating economic crimes is to manage economic 
de elopment for the wellbeing of the peoples. If economic crimes are not 
criminali ed and sanctioned, the consequences of this undesirable acti ity go 
beyond economic loss and wellbeing of the society. 1 It results for people 
feeling that the society in which they li e is unfair and unjust.  his places a 
hea y toll on people’s emotional resource and negati ely affects their 
wellbeing. 2 he feeling that one lea es in a fair and just society is as 
important as, or e en more important than the economic well being. If the 
public feel oid of this social well being, they will feel thoroughly 
disheartened, unwilling to be good law abiding citi ens, unwilling to in est, 
unwilling to contribute to the society they li e in. 3 

 SE E   E N  ES N E A 

In thiopia too, the rapid de elopment of globali ation promoted international 
transaction and di ersification of economic acti ities. ogether with these 
changes, howe er, economic crimes become the concern of thiopia too.  In 
2 1 , the ational ifle Association of America identified 2  types of 
economic crimes in thiopia. Among these types of crimes, corruption, goods 
smuggling contraband , illegal hawala, fraud and ta  e asion are the high 
threat to the country as per the report. 4 In the following let see the specifics of 
some types of economic crimes in thiopia oney Laundering, Illicit 
financial light, and orruption . 

In thiopia, due to the clandestine nature of the crime and absence of 
consolidated data, it is impossible to e trapolate the amount of money 
laundered in thiopia. Howe er, there are indications that money laundering is 

 
6 Ibid. 
6  . . ridiyathorn e aku a, Economic and Financial Crimes: Challenges to Sustainable 
Development, https www.bis.or re iew r 5 2 b.pd   isited Au . 1 , 2 22 . 
6 Ibid. 
6  Ibid.  
6 usa k, So omon, i ahun and Serba, Financial Crime Threat Assessment in Ethiopia, 
https the inan ia rimenews. om wp- ontent up oads 2 2 7 thiopia- eep- i e-2 2 -

bd-3.pd  isited Sep. 22, 2 22 . 
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breaking out in the country. 5 here is some initiated and decided case in 
relation to money laundering in thiopia. In addition, it becomes norm to 
listen the news from pri ate and go ernment media on the prosecution and 
con iction of money launderer by the police and public prosecutor. According 
to the report of Addis ortune ews aper, the uropean ommission 
blacklisted thiopia for being ery risky in money laundering and terrorism 
financing, urging banks situated in urope to apply enhanced due diligence on 
financial flows from the country.  Aiming to ensure proper functioning of the 

uropean market, the ommission, in its latest regulation released on October 
2 , 2 1 , added the country to the list of high risk third countries along with 
Iran, Syria, emen and se en other nations.  
 
According to the report of enter on Global ounterterrorism ooperation 
also, thiopia faces a number of significant ulnerabilities that pose continual 
and increasing risks of money laundering due to the following reasons   
 
• the pre alence of a significant informal and largely cash based economy  
• the pre alence of high le el serious crimes, such as corruption, ta  

e asion, smuggling, trafficking human, drugs, and arms , and illicit 
financial flows  

• limited awareness of the problems of money laundering and terrorist 
financing and their impacts  

• poorly managed, porous borders  
• limited control mechanisms o er mo ement of cash  
• regional instability and the growing presence of transnational criminal 

networks in the region, e tending into other sub regions  and limited 
measures on anti money laundering and countering the financing of 

 
6 iniam Shi eraw, oney Launderin  and ountermeasures  A riti a  Ana ysis o  thiopian 
Law with Spe i i  e eren e to the ankin  Se tor ( npub ished L.L.  hesis, Addis Ababa 

ni ersity, 2 11), https hi ot.me wp- ontent up oads 2 13 5 money- aunderin -and- oun 
termeasures-a- riti a -ana ysis-o -ethiopian.pd . 
66Samson erhane, EU Lists Ethiopia over Money Laundering (Addis ortune o . 12, 2 17), 
https addis ortune.net arti es eu- ists-ethiopia-o er-money- aunderin , .1. See a so  

e u ee A en y eport on isp a ed  is onne ted, https www.unh r.or  inno ation  
wp- ontent up oads 2 2 5 ountry- eports- .pd , isited on Sep. 3 , 2 22  
67Ibid. 
68 u emay Are awi esta, The Anti Money Laundering and Countering Terrorist Financing 
Regime in Ethiopia, https oba enter.or wp- ontent up oads 2 13 3 13 eb27  thiopian 

I -Se ondAsmnt pt A ina .pd  isited Sep. 25, 2 22 . 
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terrorism and inadequate capacities to implement e isting frameworks and 
legislation. 

According to Global inancial Integrity estimations, between 2 5 and 2 1 , 
an estimated a erage of S 1,259 million  S ,15  million dollars left 

thiopia as illicit financial flight capital flight  e ery year.  his is 
equi alent to  11   29  of the country’s total trade,   9  of the total 
aid inflows to the country and 1   of the go ernment’s total re enue.  
Some source of these illicit financial flights includes  rade mis in oicing, 
Informal remittance systems, and mbassies and diplomatic channels i.e. 
there is e idence that some embassies use diplomatic channels to assist their 
citi ens and companies doing business in thiopia to illicitly transfer funds out 
of the country . 1 Between 2 1 2 12 1 , the a erage annual economic 
growth lost owing to capital flight is found to be about 2.2 . his would ha e 
reduced po erty in the country by about 2.2 percentage points. 2 

he problem of corruption in thiopia is per asi e though there are some legal 
and administrati e mechanisms to combat it. Howe er, those thiopian 
legislations did not incorporated many of legislati e measures de ised by the 
international con entions. Due to such failure in legislati e inter ention, the 
fight against corruption in thiopia is limited both in scope and design. 3 
According the reports of ransparency International  thiopia is one of among 
the highly corrupt countries in the world despite the impro ements of its ranks 
from one year to the ne t as per the report. 4 Let see the pre alence of 
corruption in some specific sectors construction, elecommunication and 

ining sector   

 
6 oberto artine  . ukuts hka, Illicit financial flows in Ethiopia, https  www.u .no 
pub i ations i i it- inan ia - ows-in-ethiopia.pd   isited Sep. , 2 1 . 
7 Ibid. 
7 Ibid. 
7 A emayehu eda and Addis imer, Capital Flight and its Determinants: The Case of 
Ethiopia, https www.resear h ate.net pub i ation 3 397695 apita  i ht  and  its  

eterminants he ase  o thiopia isited Sep. 3 , 2 22 . 
7  erihun Adu na ebeye, The Legal Regime of Corruption in Ethiopia: An Assessment from 
International Law Perspective, https papers.ssrn. om so 3 papers. m  abstra t id  26  
36 6 isited Sep. 3 , 2 22 .  
7  eme ak Ayitenew, Corruption in Ethiopia: A Merely Technical Problem or a Ma or 
Constitutional Crisis  https www.resear h ate.net pub i ation 31 1 1  orruption  
in thiopia  A ere y e hni a rob em or a a or onstitutiona risis isited Sep. 
25, 2 22 .  
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onstruction sector in thiopia e hibits most of the classic warning signs of 
corruption risk, including instances of poor quality construction, inflated unit 
output costs, and delays in implementation. In turn, these factors appear in 
some cases to be dri en by unequal or unclear contractual relationships, poor 
enforcement of professional standards, high multipliers between public sector 
and pri ate sector salaries, wide ranging discretionary powers e ercised by 
go ernment, a lack of transparency, and a widespread perception of hidden 
barriers to market entry. 5 he risk of corruption in construction sector e tends 
to regulatory and policy making le el, and Licensing and market entry in this 
sector are determined based on fa oritism.  

elecommunication sector is one of the most seriously infected sectors by the 
corruption.  Amid its low ser ice deli ery, an apparent lack of accountability, 
and multiple court cases, the sector are percei ed by both domestic and 
international obser ers to be deeply affected by corruption.  his is where the 
sector was under the e clusi e control of the go ernment. Howe er, currently 
the sector is opened to pri ate sectors. nless effecti e regulatory control is 
made, the likelihood of being e posed to international corruption under the 
control of pri ate sector is ery high. 

here is significant risk of corruption throughout the mining cycle in mining 
sector. he three major areas of corruption risk in the thiopian mining sector 
is, License issuing  Licensing authority officials may e tort or be offered 
bribes by mining companies in return for issuing licenses, for issuing licenses 
more quickly, or for specifying less onerous license conditions  License 
operation  ining companies may deliberately breach mining conditions for 
e ample, en ironmental, health, and safety regulations, as well as the e tent or 
area of mining permitted  and ining re enue  ining companies may 
deliberately understate output and profit and o erstate costs to reduce royalties 
and profit ta es. If the license operation and mining re enue breaches are 
disco ered, the mining company may also bribe inspectors to o erlook the 
breaches.  

 
7 or d ank (2 12), ia nosin  orruption in thiopia er eptions, ea ities, and the ay 

orward or ey Se tors, . 23 . 
76 eme ak, supra note 7 , .3.  
77Ibid. 
78 or d ank, supra note 75, . 32 . 
7 Ibid., .379. 
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 E EN N  E N  ES N E  
A E A  ES 

Due to its per asi e nature, the economic crimes are highlighted the 
importance of multilateral policy responses and cross border co operation to 
address the threats. In response to this many international organi ation takes 
the initiati e of tackling economic crimes through enactment of laws in some 
selected area such as corruption and bribery, ta  crimes, money laundering, 
illicit trade, organi ed crime etc.  

or e ample  the nited ations on ention against orruption A  is 
one of the legally binding global instruments on all forms of corrupt beha ior.  

he on ention calls upon States to afford one another the widest measure of 
mutual legal assistance in in estigations, prosecutions and judicial proceedings 
in relation to crime such as embe lement, misappropriation or other di ersion 
of property, illicit enrichment, abuse of functions, trading in influence and 
obstruction of justice.  

he Organi ation for conomic o operation and De elopment O D  Anti
Bribery on ention on ombating the Bribery of oreign ublic Officials in 
International Business ransactions which came into force in ebruary 1999, 
is the one of the global instrument that focus primarily on the prohibition of 
bribery of foreign public officials in international business transactions. 1 

he inancial Action ask orce A  is an intergo ernmental organi ation 
founded in 19 9 on the initiati e of the G  to de elop policies to combat 
money laundering and terrorist financing. It has the mandate to establish 
international standards for combating money laundering and terrorist 
financing. 2 In addition to A , the requirement to criminali e money 
laundering is included in se eral international con entions such as the nited 

ations on ention against Illicit raffic in arcotic Drugs and sychotropic 
Substances, the nited ations on ention against ransnational Organi ed 

 
8  , International Co operation dealing with Economic Crime, Offenders and Recovery 
of Stolen Assets, http www. 2 .utoronto. a  2 2 S opin  aper on  Internationa oope- 
ration  92 2 ina .pd  isited Sep. 16, 2 22 . 
8 Ibid. 
8  inan ia  A tion ask or e, An Introduction to the FATF and Its Wor , https www. at -
a i.or media at do uments bro huresannua reports Introdu tion 2 to 2 the 2 A .p

d  isited Sep. 16, 2 22 . 
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rime and the nited ations on ention against orruption. 3 Howe er, the 
A  has led efforts to prioriti e the in estigation and prosecution of those 

that profit from crime and seek to hide those profits. he A  has de eloped 
a comprehensi e set of standards to assist countries in de eloping legal, 
regulatory, and operational measures to counter money laundering, terrorist 
financing and the financing of proliferation of weapons of mass destruction. 4 

Illicit trade is serious economic crime. It costs go ernments and the pri ate 
sector billions in foregone re enue and profits, translating into lost jobs, lower 
ser ice deli ery and higher inequality. Some of the e isting international 
instruments that aimed at to combat illicit trade are nited ations Single 

on ention on arcotics and nited ations Office on Drugs and rime 
OD . he Single on ention on arcotic Drugs, is an international 

treaty that controls acti ities culti ation, production, supply, trade, transport  
of specific narcotic drugs and lays down a system of regulations licenses, 
measures for treatment, research, etc.  for their medical and scientific uses. 

OD  focus is the trafficking in and abuse of illicit drugs, crime pre ention 
and criminal justice, international terrorism, and political corruption. 5 

he nited ation on ention against ransnational Organi ed rime 
O  adopted in alermo in 2 . Its goal is to promote co operation to 

pre ent and combat transnational organi ed crime more effecti ely. It aimed at 
combating organi ed criminal group, a serious crime and a transnational 
crime. o achie e its purpose, requires its members to criminali e 
participation in crime like an organi ed criminal group, money laundering, 
corruption, obstructing justice etc.  

 E EN N  E N  ES N E  E AN      
S AN  S E E  SE E E  N ES S 

e ertheless, BI s are typically silent on economic crime pre ention 
generally. Howe er, in recent years some countries ha e started to include 

 
8  , supra note 1, . 16. 
8 Id., .17. 
8 Id. . 23. 
86 ei  oister, The Cooperation Provisions of the U  Convention against Transnational 
Organi ed Crime: A Toolbo  ’rarely used  https ir. anterbury.a .n  bitstream  hand e 1  
92 1 12 9 Law 2 n or ement 2 ooperation 2 throu h 2 the 2 2  

oister.pd se uen e 2 isited on Sep. 1 , 2 22 . 



Joornaalii Seeraa Oromiyaa [Jiil. 12, Lak.1, 2015]   Oromia Law Journal [Vol.12, No.1, 2023]

189

Joornaalii Seeraa Oromiyaa [Jiil. 12, Lak.1, 2015]         Oromia Law Journal [Vol.12, No.1, 2023] 
 

 

 
 

pro isions relating to economic crimes in their BI s.  he purpose of 
inclusion under BI s is to ensure in estors’ accountability for economic 
crimes, and to ensure strategic alliance between the signatories that helps to 
pre ent and combat economic crimes in international in estment.  Some 
notable BI s in this regard is  the 2 1  orocco igeria BI , the 2 1  
Bra il eru conomic and rade pansion Agreement, the 2 15 Burkina 

aso anada BI , the 2 1  olombia anama ree rade Agreement, the 
2 15 apan Oman BI , the 2  apan bekistan BI , the 2 1  Iraq apan 
BI  etc.  

or e ample apan bekistan BI  in Article 9 and apan Oman BI  in 
Article  pro ides in similar language  ach ontracting arty shall ensure 
that measures and efforts are undertaken to pre ent and combat corruption 
regarding matters co ered by this Agreement in accordance with its laws and 
regulations’. Likewise, the 2 1  orocco igeria BI s in Article 1  pro ides  

1  ach ontracting arty shall ensure that measures and efforts are 
undertaken to pre ent and combat corruption regarding matters co ered by 
this Agreement in accordance with its laws and regulations. 2  In estors and 
their In estments shall not, prior to the establishment of an In estment or 
afterwards, offer, promise or gi e any undue pecuniary or other ad antage, 
whether directly or through intermediaries, to a public official of the Host 
State, or a member of an official s family or business associate or other person 
in close pro imity to an official, for that official or for a third party, in order 
that the official or third party act or refrain from acting in relation to the 
performance of official duties, in order to achie e any fa or in relation to a 
proposed in estment or any licenses, permits, contracts or other rights in 
relations to an in estment.  In estors and their In estments shall not be 
complicit in any act described in aragraph 1 abo e, including incitement, 
aiding and abetting, and conspiracy to commit of authori ation of such acts. 

A breach of this article by an in estor or an in estment is deemed to 
constitute a breach of the domestic law of the Host State arty concerning the 
establishment and operation of an in estment. 5  he States arties to this 
Agreement, consistent with their applicable law, shall prosecute and where 

 
87 ry oi, supra note 6, .596. 
88 e en mos iupponi and Hon -Lin u, Analysing Obstacles and Challenges in Fighting 
Corruption in Cases of Illegal Investments, https www.mdpi. om 2 75- 71 11 59, 

isited on Sep. 1 , 2 22 . 
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con icted penali e persons that ha e breached the applicable law 
implementing this obligation . 

In contrast to the abo e, most thiopian BI s has not incorporated pro ision 
on economic crimes pre ention. thiopia has around  BI s and some of 
these BI s are entered in to force, while some others are not entered in force. 

ost of these BI s did not incorporated pro ision on economic crime 
pre ention since they are traditional model BI s. As to the Author knowledge, 
e cept the 2 1  thio Bra il BI  that incorporated e plicit pro ision on 
economic crimes pre ention, almost all thiopian BI s has no e plicit 
pro ision that aimed at pre ention of economic crimes. he 2 1  thio Bra il 
BI  pro ide the following under Article 15 1  ach ontracting arty shall 
adopt measures and make efforts to pre ent and fight corruption, money 
laundering and terrorism financing with regard to matters co ered by this 
Agreement, in accordance with its laws and regulations.   

As we ha e seen abo e, as it is critics globally, the problems of economic 
crimes are se ere in thiopia too. oreign in estment is one way perhaps the 
biggest way  through which economic crimes are made. hese problems are   
not tackled only through domestic laws. Due to its per asi e nature, it needs 
e tra territorial co operations. his requires a critical go ernment attention. 

 N S N AN  E EN A NS 

In addition to increasing the socio economic de elopment of the states, the 
recent rapid de elopments in international business transactions has brought in 
to light the concern of economic crimes. oday, the economic crimes become 
a global concern. Due to the uni ersality of the crime, it highlighted the 
importance of multilateral policy responses and cross border co operation in 
addressing these threats. In response to this, many international organi ations 
takes the initiati e of tackling these threats through enactment of laws in some 
selected area of economic crimes such as corruption and bribery, ta  crimes, 
money laundering, illicit trade and organi ed crime. e ertheless, BI s are 
typically silent in this regard in general. Howe er, in recent years some 
countries ha e started to include pro isions that aimed to prohibit the 
commission of economic crimes in their BI s. he purpose of this inclusion 
was to ensure in estors’ accountability for economic crimes and to create co
operation between the signatories to tackle the same. In contrast, most 
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thiopian BI s e cept the 2 1  thio Bra il BI  has not incorporated 
pro ision aimed at to pre ent economic crimes. thiopia has around  BI s 
and some of these BI s are entered in to force while some others are not. ost 
of these BI s did not incorporated pro ision on economic crime pre ention 
since they are traditional model BI s. his requires a critical go ernment 
attention since the problem of economic crimes is se ere in thiopia, and do 
not tackled only through domestic laws. 

re iously, in order to determine their jurisdiction o er economic crime claims 
in in estor state dispute settlement, tribunals are tend to rely on in accordance 
with the law’ pro ision in the BI s. If the BI s contain in accordance with 
the law’ pro ision, they use the legality of the in estment as a pre requisite to 
determine their jurisdiction. If the BI s has no such pro ision, the legality of 
the in estment do not taken as a pre requisite to determine their jurisdiction, 
instead the tribunals decide on the admissibility of the claim at the merit 
phase. Howe er, currently the circumstance in which the legality of 
in estment is taken as a pre requisite to assume the jurisdiction is superseded 
based on the doctrine of separability’. In such circumstance, in the absence of 
e plicit and specific pro ision under BI s  that delimit the jurisdiction of 
tribunals o er economic crime claims, the tribunals has full jurisdiction o er 
all kinds of economic crime claims that arise in in estors State dispute 
settlement. or this reason, the new generation BI s began to incorporate 
e plicit pro ision in the BI s that delimit the scope of tribunals o er economic 
crime claims that arise in in estors State dispute settlement for the public 
policy interest matter. In contrast to this, most thiopian BI s e cept the 
2 1  thio Bra il BI  has no e plicit pro ision that delimit the scope of 
tribunals o er economic crime claims that arise in in estors State dispute 
settlement for the public policy matter. his requires a critical go ernment 
attention since it is ery important to e clude certain kinds of economic crime 
claims from the jurisdiction of tribunals for the public policy interest matter. 

In the absence of e plicit and specific pro ision under BI s  that delimit the 
jurisdiction of tribunals o er economic crime claims, the sole circumstance 
that limit the jurisdiction of tribunals are the arbitrability of the subject matter 
under domestic laws. In line to this, roclamation o. 12  2 21 stipulated 
the criminal cases’ in general as non arbitrable. It is not clear whether the 
term criminal cases’ include all kinds of economic crime claims that arises in 
in estor state dispute settlement. Howe er, the literal meaning of the term 
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seems that it includes all kinds of economic crime claims that arise in in estor
state dispute settlement. he e hausti e nature of the meaning has some 
consequence. One, since widening the scope of inarbitrability is not the feature 
of modern domestic laws in many countries, it may re eal the country as with 
no willful interest to promote international business transaction and 
arbitration. wo, it result for non recognition and enforcement of all kinds of 
award on economic crime claims in thiopia regardless of its arbitrability 
under applicable law determining arbitrability as per Article 5 2  a  of ew 

ork on ention and Article 52  and 5  2  e  roclamation o. 12  
2 21. his may re eal thiopia as a country which is incon enient to the 
enforcement e ecution of international arbitration award. 

herefore, in order to tackle economic crime commission through cooperation  
in order to limit the jurisdiction of tribunals o er certain kinds of economic 
crime claims that arises in in estor  State dispute settlement in line to the new 
generation of BI s  and in order to reduce the circumstance that renders all 
kinds of award on economic crime claims unenforceable in thiopia  the 
Author recommends for thiopian go ernment  the following  

1. conomic crimes are ery se ere in thiopia. oreign in estment is one 
way perhaps the biggest way  through which this economic crimes are 
made. conomic crimes are not tackled only through domestic laws. 

herefore, in order to ensure the accountability of in estors and to create 
strategic alliance between the signatory states to fight economic crimes , 
incorporating pro isions that aimed to pre ent economic crimes under 

thiopian BI s are ery important. he new generation of thiopian 
BI s needs to take in to account this fact. he Author belie es that by 
incorporating pro ision in the thiopian BI s that prohibit criminali e 
the commission of economic crimes, it is possible to reduce the degree of 
cross border economic crimes in general and that of international 
in estment in particular. In this regard, the 2 1  thio Bra il BI , the 
2 1  orocco igeria BI , the 2 1  Bra il eru conomic and rade 

pansion Agreement, the 2 15 Burkina aso anada BI , the 2 1  
olombia anama ree rade Agreement, the 2 15 apan Oman BI , 

the 2  apan bekistan BI , the 2 1  Iraq apan BI  etc. can be 
ser e as  best e ample for thiopia. In this regard, the progress to 

thiopian BI s can be made both through renegotiation and amendment. 
or the BI s with the e piry date is too close, renegotiation is more 



Joornaalii Seeraa Oromiyaa [Jiil. 12, Lak.1, 2015]   Oromia Law Journal [Vol.12, No.1, 2023]

193

Joornaalii Seeraa Oromiyaa [Jiil. 12, Lak.1, 2015]         Oromia Law Journal [Vol.12, No.1, 2023] 
 

 

3 
 

appropriate. But, for the BI s with the e piry date is too long, the 
amendment is more suitable. 
 

2. As it is discussed abo e, tribunals has full jurisdiction o er all kinds of 
economic crime claims in international arbitration e cept where there is 
e plicit and specific pro ision in the BI s that delimit the e tent to which 
the tribunals are allowed to in ol e in economic crime claims. herefore, 
for the public policy matter it is ery important to delimit the scope of the 
jurisdiction of arbitration tribunals e plicitly under thiopian BI s o er 
economic crime claims. nder their BI s, the signatory States are at 
liberty to determine the scope of application of BI s regarding to 
economic crime claims that arise in in estor State dispute settlement. 

his means, signatory States are at liberty to determine the kinds of 
economic crime claims that not subject to the jurisdiction of international 
arbitration. Similarly, signatory States are at liberty to determine the 
standard up on which this e clusion applies. In this regard, the 2 1  

thio Bra il BI  which discussed abo e and the 2 1  Slo akia Iran 
BI  can be taken as a best e ample. or e ample, the 2 1  Slo akia 
Iran BI  in Article 1  2 , limits the jurisdiction of arbitration tribunals to 
adjudicate in estment which is made through fraudulent 
misrepresentation, concealment and corruption. It is pro ided as follows   
 

or a oidance of doubt, an in estor may not submit a claim 
under this Agreement where the in estor or the in estment has 

iolated the Host State law. he ribunal shall dismiss such 
claim, if such iolation is sufficiently serious or material. or 
a oidance of any doubt, the following iolations shall always be 
considered sufficiently serious or material to require dismissal 
of the claim  a  raud  b  a  e asion  c  orruption and 
bribery  or d  In estment has been made through fraudulent 
misrepresentation, concealment, corruption, or conduct 
amounting to an abuse of process .  

 
In this regard, the progress to thiopia BI s can be made both through 
renegotiation and amendment. or the BI s with the e piry date is too 
close, renegotiation is more appropriate. But, for the BI s with the e piry 
date is too long, the amendment is more suitable. 
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. As discussed abo e, in the absence of clear and specific pro ision under 

BI s, the jurisdiction of arbitration tribunals o er economic crime claims 
are determined by the arbitrability of economic crime claims under 
domestic laws. herefore, in order to e pand the scope of arbitrability in 
line to the current legislation on  arbitrability and to pre ent the 
circumstance that renders all kinds of award on economic crime claims 
unenforceable in thiopia, it ery import to do the following amendment 
on Article 2  of roclamation o. 12  2 21  
 
• Differentiating between the arbitrable and inarbitrable kinds of 

economic crimes claims under Article 2  i.e. identifying between 
arbitrable and inarbitrable cases based on the public interest . his 
may help not only international arbitration, but also national 
arbitration and international arbitration whose seat is in thiopia. 
Because it e tend their jurisdiction to handle certain economic crime 
claims that arises in arbitration. urrently, beside the international 
arbitrations, the jurisdiction to entertain economic crime claims by 
national tribunals is gaining progress quickly. or e ample, decision 
by the         

 is the reflection of this reality. In this case, the arbitral 
tribunal’s e ercise of jurisdiction on economic crime claims 
contentions was appro ed.  

 
 
 
                                 


