
 

 

ISSN 1727-3781 

Author: RA Mavunga 

A CRITICAL ASSESSMENT OF THE MINIMUM AGE 

CONVENTION 138 OF 1973 AND THE WORST FORMS OF CHILD 

LABOUR CONVENTION 182 OF 1999 

 

http://dx.doi.org/10.4314/pelj.v16i5.3 

2013 VOLUME 16 No 5 

http://dx.doi.org/10.4314/pelj.v16i5.3


RA MAVUNGA  PER / PELJ 2013(16)5 
 

 
122 / 614 

A CRITICAL ASSESSMENT OF THE MINIMUM AGE CONVENTION 138 OF 

1973 AND THE WORST FORMS OF CHILD LABOUR CONVENTION 182 OF 

1999 

RA Mavunga 

1 Background 

 

The International Labour Organisation (ILO) (2010) estimates that there could be 

more than 306 million children worldwide currently involved in work.1 Of those 

children, 215 million are considered to be child labourers.2 Of the percentage of 

children who are child labourers, 115 million are exposed to hazardous conditions.3 

Such figures are merely estimates as precise numbers of children in labour are 

difficult to decipher because many cases of child labour go unreported.4 Children 

work in informal settings where they participate in activities such as scavenging, 

shining shoes, or on family enterprises.5 Such cases of child labour are not easily 

visible and are, thus, difficult to regulate. Children also work in the formal sector in a 

variety of industries such as in agriculture, manufacturing, fishing, construction, and 

domestic services.6 The ILO estimates that, of all child labourers, about two thirds 

(64 percent) are unpaid family workers, while only 21 percent are involved in paid 

employment, and five percent are self-employed. Children in the rural areas are 

more likely to work than children in the urban areas.7 The child labour distribution by 

                                                 
  Rufaro Audrey Mavunga. LLD Candidate, University of Pretoria; Assistant: Institute for 

International and Comparative Law in Africa (ICLA). Email: mavungarufaro@gmail.com. 
1
  These are children between the ages of 5 and 17 years doing some kind of work, which in some 

cases may be permissible in terms of ILO standards, but in other cases is not permissible owing 
to the nature and extent of the work. Some work is permissible as long as it does not cause harm 
to the child. See ILO 2010 www.ilo.org. 

2
  They are considered child labourers because they are below the minimum age for employment 

which, in terms of the ILO Minimum Age Convention 183 (1973), is 15 years for developed 
countries or 14 years in developing countries. Child labourers can also be children above the 
minimum age of employment but below the age of 18 years, who are exposed to work that poses 
a threat to their health, safety, or morals. 

3
  Hazardous work is work which by its nature or the circumstances in which it is carried out is likely 

to jeopardise or harm the health, safety, and morals of children. See art 3 of the Minimum Age 
Convention 183 (1973), art 3(d) of the ILO Worst Forms of Child Labour Convention 182 (1999). 
ILO 2010 www.ilo.org. 

4
  ILO Child Labour 8. 

5
  ILO Child Labour 22. Work in the informal sector is particularly difficult to regulate. 

6
  ILO Child Labour 22. 

7
  ILO 2010 www.ilo.org. 
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sex tilts towards boys with 54 percent participating in labour while only 46 percent 

of those who work are girls.8 

 

Although child labour is a worldwide problem, it has been particularly challenging in 

developing countries.9 The largest numbers of child labourers are found in the Asia-

Pacific region with 113,6 million children working, followed by Sub-Saharan Africa 

with 65,1 million, and Latin America and the Caribbean with 14,1 million.10 In terms 

of relative extent, Sub-Saharan Africa presents the most alarming picture. One in 

four children in Sub-Saharan Africa is involved in child labour compared with one in 

eight in Asia- Pacific.11 The ILO also reveals that 15 percent of all children in Sub-

Saharan Africa are involved in some form of hazardous work.12 In Pacific-Asia only 

5.6 percent, and 6.7 percent in Latin America are exposed to hazards.13 Between the 

period of 2004 and 2008 the number of children in labour in Sub-Saharan Africa 

actually increased sharply from 49.3 million to 58.2 million.14 Such disturbing 

incidences of child labour have also raised doubts as to whether the region will be 

able to fulfil the millennium development goals, especially those of free, compulsory, 

and universal education.15 Most countries in Sub-Saharan Africa have adopted 

domestic laws prohibiting child labour.16 Such legislation, however, mostly covers 

formal labour relationships; those children working in the informal economy do not 

often benefit from legal protection.17 

 

                                                 
8
  See ILO 2010 www.ilo.org. 

9
  About six hundred million children in developing countries live on less than one dollar a day, with 

one person dying of starvation every second. Children in these dire situations are forced to seek 
employment to sustain their families. The lack of adequate health facilities and the AIDS/HIV 
epidemic have increased the incidence of child-headed households contributing to the rise in 
child labour. Sometimes cultural practices also contribute to the rise in child labour statistics 
owing to the fact that they may enforce the belief that children need to be taught a skill through 
work. See UNICEF 2006 www.unicef.org. See also ILO 2010 www.ilo.org; UN 2012 www.un.org. 

10
  ILO 2010 www.ilo.org. 

11
  ILO 2010 www.ilo.org. 

12
  ILO 2010 www.ilo.org. 

13
  ILO 2010 www.ilo.org. 

14
  See ILO 2010 www.ilo.org. Africa has faced challenges of poverty and is said to be the home of 

half the world's poor. Persistent conflict has also negatively affected the region. The HIV/AIDS 
pandemic has also pushed children into work. See also UN 2012 www.un.org. 

15
  UN 2012 www.un.org. 

16
  Davidson 2001 Transnat'l L & Contemp Probs. See also ILO 2010 www.ilo.org. 

17
  ILO 2012 www.ilo.org. 
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To regulate child labour, the ILO has adopted the Minimum Age Convention 138 of 

1973 (hereinafter referred to as Convention 138) and the Worst Forms of Child 

Labour Convention 182 of 1999 (hereinafter referred to as Convention 182). The 

United Nations has adopted the Convention on the Rights of the Child (hereinafter 

referred to as the CRC).18 In an African context, the African Union has adopted the 

African Charter on the Rights and Welfare of the Child (hereinafter referred to as the 

African Children's Charter).19 Such conventions aim at the reduction and eventual 

elimination of child labour. After the ratification of such conventions, many countries 

have adopted domestic laws prohibiting child labour.20 Despite such regulation, 

statistics prove that children still participate in harmful labour practices. The main 

purpose of this article is to assess ILO child labour conventions critically, in order to 

bring further understanding of the provisions of the text of such instruments. The 

ILO has been specifically chosen because it is the organisation that has since 1919 

been the most pivotal in the campaign against child labour.21 Between 1919 and 

1965 the ILO adopted ten conventions concerning the minimum age for admission to 

employment and work, and it subsequently decided to consolidate all of these in 

Convention 138. Conventions 138 and Convention182 are also solely committed to 

child labour matters, while the CRC and the African Children's Charter are devoted to 

children's rights in general. 

                                                 
18

  UN Convention on the Rights of the Child (1989). 
19

  African Charter on the Rights and Welfare of the Child (1999). This Charter was adopted against 
the backdrop of the deep concern of African states about the future of African children as 
inheritors and keepers of the African cultural heritage. Communitarianism is a distinct feature of 
the African concept of human rights with the belief that an individual is embedded within a 
community. 

20
  Davidson 2001 Transnat'l L & Contemp Probs. 

21
  The ILO established the ILO Convention Fixing the Minimum Age for Admission of Children to 

Industrial Employment 5 (1919) (Minimum Age (Industry) Convention); ILO Convention Fixing the 
Minimum Age for Admission of Children to Employment at Sea 29 (1920) (Minimum Age (Sea) 
Convention); Minimum Age (Agriculture) Convention (1921); Minimum Age (Trimmers and 
Stokers) Convention (1921); Minimum Age (Non-Industrial Employment) Convention (1932); 
Minimum Age (Sea) Convention (Revised) (1936); Minimum Age (Industry) Convention (Revised) 
(1937); Minimum Age (Non-Industrial Employment) Convention (Revised) (1937); Minimum Age 
(Fisherman) Convention (1959); Minimum Age (Underground Work) Convention (1965). In 1992 
the International Programme on the Elimination of Child Labour (IPEC) was created, and it has 
been considered to be the most significant turning point of the ILO in its involvement in the fight 
against child labour. IPEC is considered to be the most effective international programme 
targeting the elimination of child labour. With the formation of the IPEC, the ILO had significant 
operational capability but had to navigate largely uncharted waters with very little experience. In 
1998 the International Labour Conference adopted the Declaration on Fundamental Principles 
and Rights at Work. In this Declaration, the abolition of child labour was included amongst the 
four fundamental principles of the organisation; see ILO Date Unknown www.ilo.org. See also 
Celek 2004 Geo J on Poverty L & Pol'y 101.  
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2 The Minimum Age Convention 138 of 1973 

 

Convention 138 was established by the ILO in 1973. This Convention revised 

industry-specific conventions22 that had been adopted after 1919.23 Previous 

minimum-age conventions had applied to certain occupational groups only or to 

certain sectors of the economy, such as agriculture, industry, and underground 

work, but this particular Convention was intended to have application in all spheres 

of economic activity.24 Myers25 alleges that Convention 138 was adopted not only to 

cater for the needs of children but also as a response to the fear that the 

participation of children in work undermines adult jobs and incomes. 

 

2.1 Article 1 

 

Article 1 of this Convention outlines the purposes of the Convention. These are to 

encourage member states to:26 

 

Undertake to pursue national policy designed to ensure the effective abolition of 
child labour and to raise progressively the minimum age for admission to work to a 
level consistent with the fullest physical and mental development of young persons. 

 

This article encourages member states to draft legislation that abolishes child labour 

but it does not define what child labour is, in this particular article or anywhere else 

in the Convention. It is difficult for member states to abolish child labour if they are 

                                                 
22

  The Minimum Age (Industry) Convention (1919) Minimum Age (Sea) Convention (1920); 
Minimum Age (Agriculture) Convention (1921); Minimum Age (Trimmers and Stokers) 
Convention (1921); Minimum Age (Non-Industrial Employment) Convention (1932); Minimum 
Age (Sea) Convention (Revised) (1936); Minimum Age (Industry) Convention (Revised) (1937); 
Minimum Age (Non-Industrial Employment) Convention (Revised) (1937); Minimum Age 
(Fisherman) Convention (1959); Minimum Age (Underground Work) Convention (1965). 

23
  Article 10(1) of Convention 138. 

24
  Creighton 1997 Comp Lab L J 371. According to Creighton, the global survey conducted by the 

ILO in preparation for Convention 138 provided ample evidence of the failure of previous 
minimum age conventions regulating child labour. It reflected that most child labour was 
performed in contexts of small-scale informal sectors difficult to control by laws and labour 
inspection. The approach of Convention 138, however, remained unaffected and "the minimum 
age campaign suffered from a permanent hangover." For a detailed discussion about the 
minimum age campaign, also consult generally Bourdillon, White and Myers 2009 Int J Sociol 
Soc Pol. 

25
  Myers 2001 Ann Am Acad Polit Soc 46. 

26
  Article 1 of Convention 138. 
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not aware of what kind of work or practices they are supposed to abolish. This 

Convention consequently leaves member states to define what they consider to be 

child labour.27 The definition of child labour will therefore differ from country to 

country, thus having a negative impact on the universal implementation of the 

Convention. Some cultures encourage children to work to support their families while 

developing a skill or trade that will support them in the future.28 In a survey 

conducted in Pakistan, it was documented that parents pushed their children to work 

at an early age so that they could avoid the dangers of vagrancy.29 It is believed 

that child employment teaches children of the poor the ability to acquire moral and 

ethical attitudes and work habits at an early age.30 Member states, therefore, may 

define child labour in a less formal way than other countries, thus causing 

differences in the general implementation of the Convention. 

 

Article 1 does not impose an obligation to take any specific measures beyond the 

drafting of legislation to ensure the effective abolition of child labour.31 The article 

gives the impression that, in order to comply with the obligations established by the 

Convention, it would be sufficient to establish the required minimum age without 

engaging in other activities aimed at abolishing child labour. This Convention, 

unfortunately, does not provide much guidance as to what ought to be the form or 

                                                 
27

  Smolin argues that the Convention has an abolitionist approach to child labour, but unfortunately 
does not define the evil that needs to be abolished. Smolin 2000 Hum Rts Q 946. 

28
  Cobbah 1987 Hum Rts Q 320. According to Cobbah, in the African context each family member 

has a social role that permits the family to operate as a reproductive, economic, and socialisation 
unit. Such roles are defined differently in Western families. See also, generally, Lloyd 2002 Int'l J 
Child Rts 184, see generally Nhenga-Chakarisa 2010 AHRLJ. 

29
  Department of Labour 1994 www.dol.gov. 

30
  Celek 2004 Geo J on Poverty L & Pol'y 99. In addition, Celek claims that in some states 

governments argue that the enforcement of child labour laws will harm children rather than 
protect them. They argue that stricter enforcement of child labour regulations will either reduce 
the income of already poor families by erasing their children's contributions or even further 
endanger children's safety and well-being. For these reasons, Celek claims that in countries 
where child labour is particularly prevalent governments rarely make the effort to enforce 
domestic provisions regulating the employment of children. They rarely provide the funds for 
labour inspectors. See also Joschi Child Labour Issues 1. Joshi claims that child labour steals 
the childhood of its participants, for instance in agriculture, where children could be exposed to 
toxic chemicals, dangerous tools, and violent animals. Children cannot read instructions on 
labels and use chemicals and tools inappropriately, causing harm to their fragile bodies. 
Constant bending can cause serious physical injuries with long-term effects. In most cases 
physical harm is indeed inflicted on the child, but when employment is the only source of food it 
becomes inappropriate to refer to it as an evil. Those who participate in child labour are the poor 
and disadvantaged in society and they would rather work to make a living. Poverty is, therefore, 
the evil that needs to be eliminated. 

31
  Boockmann 2009 World Development 681. 
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content of any policy which is directed towards the attainment of its objectives. Child 

labour is, however, a complex problem that requires more than a simple legislative 

provision to abolish it. Boockmann32 argues that one reason why legislation can fail 

to achieve the objective of reducing child labour is that it often applies only to 

certain activities. Even if legislation were to cover the entire economy it might not be 

enforced equally in all sectors, such as in home production, agriculture, and illegal 

employment activities and would, thus, prevent the effective implementation of the 

Convention. 

 

Mendelivich33 correctly argues that determined practical measures should be used to 

supplement and enforce legislation.34 He states35 that social policies should be 

directed at attacking poverty and some of its effects, such as absenteeism from 

school. Social protection instruments can serve to prevent vulnerable households 

from having to resort to child labour. He alleges36 that the most important thing 

should be working towards profound economic, social, and cultural changes in the 

less developed countries. Although Mendelivich's recommendations are useful, they 

are dependent on the positive action of governments who have the duty to adopt 

other measures to supplement child labour legislation. If a country experiences 

socio-economic challenges, eliminating child labour might not be its priority, as 

children then work to prevent starvation. Other factors, such as a lack of human 

resources, may also make it impossible for labour inspectors to visit all places of 

work in order to enforce such legislation. In contrast, Hobbes et al37 contend that, 

when looking at child employment in the developed countries, it becomes apparent 

that economic development, the reduction of poverty, and the compulsory education 

system have not removed children from employment. If child work is still rampant in 

                                                 
32

  Boockmann 2009 World Development 681. 
33

  Mendelievich 1979 Int'l Lab Rev 566. See also Alston 1989 Nord J Int'l L 40. Alston states that, 
given the multifaceted nature of most major child labour problems, the solutions to them will 
almost invariably require action by a variety of actors both nationally and internationally. The 
problems require government to partner with non-governmental groups, trade unions, peasant 
groups, legal service groups, the press, educators, and other local community groups. 

34
  Alston 1989 Nord J Int'l L 41 states that legislation will be effective only where determined efforts 

are made to secure its implementation by the bureaucracy charged with responsibility for such 
implementation, which it is both technically and financially equipped to do. 

35
  Mendelievich 1979 Int'l Lab Rev 567 

36
  Mendelievich 1979 Int'l Lab Rev 566. 

37
  McKechnie and Hobbs 1999 Childhood 98. 
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developed countries despite economic development, this raises doubts as to whether 

it is possible to eliminate child labour completely. 

 

Alston38 is more concerned with the drafting and the wording of the legislation that 

member states are obliged to enact. He claims that defective legislation may be 

designed to leave open loopholes required to permit the continuation of exploitative 

practices. Alston39 is of the opinion that inappropriately tough legislative provisions 

might have the unexpected consequence of eliminating any limited degree of 

protection by forcing children to go underground. Celek40 claims that in some states 

governments argue that the enforcement of child labour laws will harm children 

rather than protect them. They argue that stricter enforcement of child labour 

regulations will either reduce the income of already poor families by erasing their 

children's contributions or even further endanger children's safety and well-being. 

Children thus become inaccessible to any form of labour inspection or to less formal 

pressures to mitigate the harshness of their conditions. Legislation is desirable, 

however, and the need for careful consideration of such legislation is necessary.41 

The needs of the child, the socio- economic conditions, and also the views and 

opinions of all concerned groups need to be determined before the drafting and then 

the adoption of such legislation. 

 

Estacio and Marks,42 however, criticise the Convention for relying heavily on written 

policies. They argue that the majority of children involved in child labour are out of 

school and are most likely not able to read and write. Written policies, therefore, 

protect the hierarchies of power by relying on the laws formulated by the elite and 

by making it difficult for others to penetrate the system.43 The problem Estactio and 

Marks identify is a genuine concern for many people, especially those in rural areas 

where illiteracy is high.44 Such a problem can, however, be alleviated by 

                                                 
38

  Alston 1989 Nord J Int'l L 41. 
39

  Alston 1989 Nord J Int'l L 41. 
40

  Celek 2004 Geo J on Poverty L & Pol'y 99. 
41

  Celek 2004 Geo J on Poverty L & Pol'y 99. 
42

  Estacio and Marks 2005 Journal of Health Psychology 483. 
43

  Estacio and Marks 2005 Journal of Health Psychology 483. 
44

  Shanthakumari and Kannan 2010 Journal of Contemporary Research in Management 110. See 
also Neves and Du Toit, who claim that in rural South Africa there is high poverty, limited 
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governments having the political will to engage with all relevant stakeholders.45 

Awareness campaigns can be conducted through the use of television, radio, and 

posters. Such campaigns can attempt to define what child labour is, to highlight the 

harmfulness of child labour, and also to argue why it should be abolished. 

Campaigns could also make clear what the relevant legislation regulating child labour 

is, and point out the possible penalties for breaches of such legislation. Other 

platforms, such as community meetings and open dialogue forums, could also be 

utilised to bring awareness and engage parents and other role players. Governments 

could also go beyond written policies by including child labour within national school 

curriculums. Child labour is a complicated concept, and it can be defined and 

understood in many different ways. Teachers will, therefore, need some kind of 

training to equip them to be able to disseminate information about child labour 

effectively to their students. Such practical solutions will remain nothing more than 

ideas if governments are unwilling to provide the relevant financial resources to 

undertake such awareness. 

 

2.2 Article 2 

 

Article 2(1) of this Convention states:46 

 

Each member which ratifies this Convention shall specify in a declaration appended 
to its ratification a minimum age for admission to employment or work within its 
territory…… no one under that age shall be admitted to employment or work in any 
occupation. 

 

This Convention places a positive duty on member states to specify a minimum age 

for employment in any occupation. This minimum age is not limited to children 

within a specific industry or sector, such as in agriculture, but to all children in any 

form of work or employment. The use of the words "employment" or "work" means 

                                                                                                                                                        
opportunities for employment and survivalist improvisation. Education and access to basic 
services in rural areas differs significantly from the situation in urban areas, negatively affecting 
literacy in rural areas. See generally Neves and Du Toit 2013 Journal of Agrarian Change 93-
115. See also, generally, Khan and Khan 2013 Journal of Studies in Social Sciences 164-183. 

45
  Stakeholders can be the parents who send their children to work, employer organisations, and 

trade unions. Banks and financial institutions can provide development to poor communities, and 
non-governmental organisations can be involved in awareness and also in poverty eradication. 

46
  Article 2 of Convention 138. 
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that all labour performed by children, whether or not it is performed under a 

contract of employment or while a child is self-employed, is subject to the terms of 

the Convention.47 The contents of this provision mean that legislation should extend 

to those working in family undertakings and in the home, irrespective of whether 

they receive remuneration or whether they work under any kind of formal 

agreement.48 Such legislation is important, but it is not always easy to monitor its 

implementation. It is not easy to monitor children when they work within informal 

sectors such in domestic households. 

 

Age is also used as the determining factor of when a child should participate in any 

work or employment. This provision is problematic in that in many African cultures 

children of all ages are required to participate in some form of work.49 In terms of 

article 2(3) of this Convention, the minimum age for work or employment should 

not, however, be less than the age of completion of compulsory schooling, and, in 

any case, not less than fifteen years. Sweptson50 claims that linking the two 

concepts of minimum age and compulsory education implies that the educational 

infrastructure necessary to provide schooling up to a specified age actually exists. 

This may not always be the case in developing countries. Hanson and Vandaele51 

highlight the fact that the fifteen years minimum age limit is not absolute. The 

Convention is not a static instrument but a "dynamic one aimed at encouraging the 

progressive improvement of standards promoting sustained action to attain the 

objectives."52 

 

The Convention, thus, stresses the importance of compulsory education, rather than 

the need for children to work. It does not make a link with primary education but 

refers to compulsory schooling in general. The employment of children below the 

age of fifteen years is thereby considered to be unlawful. Bourdillon et al53 argue 

that any universalised policy of excluding children below a certain age from 

                                                 
47

  Creighton 1997 Comp Lab L J 372. 
48

  Creighton 1997 Comp Lab L J 372. 
49

  Nhenga-Chakarisa 2010 AHRLJ 180. 
50

  Swepston 1982 Int'l Lab Rev 582. 
51

  Hanson and Vandaele 2003 Int'l J Child Rts 99. 
52

  Hanson and Vandaele 2003 Int'l J Child Rts 99. 
53

  Bourdillon, White and Myers 2009 Int J Sociol Soc Pol 107. 
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employment or work in any occupation is unjustified as there have been insufficient 

attempts to determine the real impact of work on children. They argue that the 

blanket prohibitions affecting all work, even safe work, divert attention away from 

the urgent need to intervene in forms and conditions of work that are genuinely 

harmful to children. Bourdillon's notions are valid; excluding children from all work 

on the basis of age alone is open to challenge. Some children develop more quickly 

than others, and the blanket ban on all work seems to be unjustified. The actual 

effect on children needs to be assessed. Minimum age policies reflect a paradigm 

that assumes that children benefit from being withdrawn or excluded from work, yet 

there is little empirical evidence to support this assumption.54 Child development 

studies demonstrate that children thrive in a great diversity of activities, including 

many that carry important responsibilities.55 Many children value the practical and 

experimental nature of what they learn through work. There is also a growing body 

of literature based on the views of children, which contains testimonies about how 

work contributes to the quality of life and builds self-esteem.56 Hobbs et al57 claim 

that there is a significant shift emerging in the developed world. Governmental 

bodies in London and Edinburgh are now treating work by school-aged children, 

whether paid or unpaid, as a reality.58 Such views presuppose the correctness of the 

notion that many children's jobs provide opportunities for useful learning. White59 

puts it well that it is contradictory and unjust for society, on the one hand, to 

bombard its children with messages of global and national consumer culture, 

underlining the importance of having money and of spending it in certain ways, and 

on the other hand to deny the same children the right to earn money. As the body 

responsible for social justice within the workplace, the ILO needs to embark on 

standards that promote the work of children in conditions that are not harmful in 

greater detail than what is currently available. More studies need to be conducted 

and more attention given to determine acceptable forms of work in which many 

children participate. 

                                                 
54

  Bourdillon, White and Myers 2009 Int J Sociol Soc Pol 106. 
55

  Bourdillon, White and Myers 2009 Int J Sociol Soc Pol 110. 
56

  Bourdillon, White and Myers 2009 Int J Sociol Soc Pol 110. 
57

  Hobbes 2007 Children and Society 124. 
58

  Hobbes 2007 Children and Society 124. 
59

  White 1994 Development and Change 874  
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Article 2(4) provides an exception for countries whose economy and educational 

facilities are insufficiently developed. Such countries may initially specify a minimum 

age of fourteen years after consultation with the organisations of the employers and 

workers concerned. This provision has been praised for its so-called flexibility in 

attempting to consider the economic and educational insufficiencies of developing 

countries.60 The provision, however, includes the word "initially", which reveals that 

the ILO expects member states eventually to increase the minimum age of 

employment. It does not, however, indicate what factors ought to be considered in 

eventually increasing the minimum age. Member states can, therefore, accept that 

when educational and economic conditions improve, the minimum age of 

employment should increase. Despite its lack of detail this provision ought to praised 

for its consideration of the needs of children in developing countries. The ILO thus 

embraces and acknowledges that differences do exist between developing and 

developed countries. 

 

2.3 Article 3 

 

Article 3(1) states:61 

 

The minimum age for admission to any type of employment or work which is by 
nature or the circumstances in which it is carried out likely to jeopardise the health, 
safety or morals of young persons shall not be less than 18 years. 

 

Creighton62 suggests that the underlying purpose of the provision is to protect young 

persons against exposure to hazardous work before they have formed the 

judgement necessary to undertake such work in safety. Employment before they 

have acquired this mental facility presents a danger not only to themselves but also 

to fellow workers. The provision disappointingly seems somewhat vague as it does 

not adequately describe or give examples of what kind of work may fall within this 

category. In order to supplement Convention 138 the ILO has established the 

                                                 
60

  See Creighton 1997 Comp Lab L J 362. 
61

  Article 3 of Convention 138. 
62

  Creighton 1997 Comp Lab L J 363. 
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Minimum Age Recommendation63 which is, however, a non-binding instrument. In 

terms of article 10 of the Recommendation, member states should take into account 

work concerning dangerous substances, agents, or processes (including ionising 

radiations), the lifting of heavy weights and underground work. The 

Recommendation gives some kind of guidance of some of the types of work to 

consider when determining if work is hazardous. The Recommendation is, however, 

not a legally binding instrument, and member states are thus not obliged to comply 

with its provisions. Member states are again left in a position of determining this 

type of work without much help from the Convention. 

 

Article 3(2) stipulates that the types of work referred to in article 3(1) are to be 

determined by national laws and regulations after consultation with organisations of 

employers and workers. This Article, therefore, allows member states to determine 

the issues that may affect them directly. The Convention does not, however, give 

the member states guidelines relative to what factors they should consider in 

determining whether such work is likely to cause harm. 

 

Article 3(3) stipulates that:64 

 

Notwithstanding the provisions of Article 3(1) national laws or regulations or the 
competent authority may after consultation with the organisations or employers 
and workers concerned, authorise employment or work as from the age of 16 years 
on condition that the health, safety and morals of the young persons concerned are 
fully protected and that the young persons have received adequate specific 
instruction or vocational training in the relevant branch of activity. 

 

In simpler terms, the Article allows member states to permit children above the age 

of sixteen years to participate in work or employment provided that such young 

persons are fully protected and have been given adequate instruction and vocational 

training to undertake such work. The Article is commended for its flexibility in 

permitting children above the age of sixteen years to be able to participate in such 

employment. The conditions that the Convention also puts in place, viz those of 

                                                 
63

  ILO Minimum Age Recommendation 146 (1973). 
64

  Article 3(3) of Convention 138. 
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adequate instruction and vocational training, also seem reasonable to protect young 

persons from potential harm. 

 

2.4 Article 4 

 

Article 4(1) encourages a competent national authority to exclude limited forms of 

employment or work from the material scope of the application of the Convention. It 

states that exceptions may be permissible only if they are 1) necessary, 2) in limited 

categories of work, or 3) relate to special and substantial problems of application.65 

This provision is, however, very broad and not useful, as it does not contain a list or 

guidelines relative to which categories of work can be excluded. The Committee of 

Experts on the Application of Conventions and Recommendations (CEACR) asserts 

that article 4 aims to leave the competent authorities in each country a wide 

discretion to adapt the application of the Convention to the national situation.66 

Among the possible exclusions mentioned during the preparatory work for the 

Convention were employment in family undertakings, domestic service in private 

households, homework, and other work outside the supervision or control of the 

employer.67 These forms of work are indeed difficult to monitor owing to their 

invisibility but they can be forms of work in which children are exploited. According 

to Swepston,68 no country has actually made use of the possibility of excluding 

categories of employment or work from the application of this Convention. This 

provision makes the Convention difficult to implement as there is insufficient detail 

on which member states can rely if they wish to conform to such provisions. 

Confusion is therefore created, and member states are justified in abstaining from 

making such a list. 

 

 

 

                                                 
65

  Borzaga "Limiting the Minimum Age" 49. See also Swepston 1982 Int'l Lab Rev 582. 
66

  Committee of Experts on the Application of Conventions and Recommendations (CEACR) 1981. 
67

  Borzaga "Limiting the Minimum Age" 49. 
68

  Swepston 1982 Int'l Lab Rev 582. 
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Article 4(2) stipulates:69 

 

Each member which ratifies this Convention shall list in its first report on the 
application of the Convention submitted under article 22 of the Constitution of the 
ILO any categories which may have been excluded in pursuance of Article 4(1) 
giving the reasons for such exclusion, and shall state in subsequent reports the 
position of its law and practice in respect of the categories excluded and the extent 
to which effect has been given or is proposed to be given to the Convention in 
respect of such categories. 

 

Barzago states that the fact that member states have to list the exclusions in a 

report is a sign that this article is too rigid.70 Member states are required to list 

exclusions in the first national report which is delivered in the first year of ratification 

of the Convention. Member states must, therefore, determine and decide upon the 

possible exceptions in a very short period of time.71 After the submission of the first 

national report, it seems as though member states can no longer modify the list of 

exceptions or provide one if no exceptions were included in the first report.72 This 

means that member states, having ratified the Convention, cannot adapt their 

regulations to suit social and economic changes that might occur over the years. 

According to some scholars, such provisions have discouraged the use of article 4 in 

many countries.73 It is advisable that the ILO provide member states with at least 

more time, more than a year where necessary, to provide possible exceptions, and 

also the chance to change such exceptions after a period of time to take into 

account changing social and economic conditions. 

 

2.5 Article 5 

 

Article 5(1) stipulates that member states whose economy and administrative 

facilities are insufficiently developed may initially limit the scope of application of this 

Convention. The provision seems to accommodate less developed countries by 

permitting the limitation of the scope of the Convention. Member states that adhere 

                                                 
69

  Article 4(1) of Convention 138. 
70

  Borzaga "Limiting the Minimum Age" 49. 
71

  Borzaga "Limiting the Minimum Age" 49. 
72

  Borzaga "Limiting the Minimum Age" 49. See also Cullen, who criticises aa 4 and 5: Cullen "Child 
Labour Standards" 91. 

73
  Borzaga "Limiting the Minimum Age" 49. Cullen "Child Labour Standards" 91. 
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to the provisions of article 5(1) are, however, expected to declare the branches of 

economic activity or types of undertakings to which they will apply the provisions of 

the Convention. Borzago74 alleges that this clause is problematic as it does not 

adequately describe the sectors that can be excluded from the scope of the 

Convention. 

 

Article 5(3) expressly states that the Convention will apply to the following sectors: 

Economic activity in mining, quarrying, manufacturing, construction, electricity, gas, 

water and sanitary service, transport, storage, and communications, and plantations 

and other agricultural undertakings mainly producing for commercial purposes but 

excluding family and small scale holdings producing for local consumption and not 

regularly employing hired workers.75 

 

The Convention does not adequately describe the complexities of the agricultural 

sector. Agriculture is considered to be the most important economic activity in many 

developing countries, and child labour is highly prevalent in that industry.76 The 

provision states that the Convention is applicable to plantations and agricultural 

undertakings functioning primarily for commercial purposes, but children working on 

family holdings and small-scale holdings producing crops for local consumption and 

not regularly employing hired workers seem to be excluded from the application of 

the Convention.77 This provision has the potential to create confusion. From a literal 

interpretation of this Convention, a child below the age of fifteen years involved in 

agricultural work for his/her own household, even though the child is subjected to 

poor working conditions and for long hours, is not protected by the Convention. 

Misunderstandings have arisen as a result of the poor drafting of the Convention.78 

Large-scale agriculture depends on hired workers who receive wages for their work, 

                                                 
74

  Borzaga "Limiting the Minimum Age" 55. See also Cullen, who agrees with Borzaga's contention. 
Cullen "Child Labour Standards" 91. 

75
  Article 5(3) of Convention 138. 

76
  Borzaga "Limiting the Minimum Age" 56. 

77
  Article 5(3) of Convention 138. 

78
  Borzaga "Limiting the Minimum Age" 57. Member states who have excluded one or more sectors 

of the economy from the material scope of the Convention are obliged to indicate their general 
position with regard to the employment of children in those sectors, also pointing out the 
progress made towards a broader application of the Convention. See Article 5(4)(a) of 
Convention 138. 



RA MAVUNGA  PER / PELJ 2013(16)5 
 

 
137 / 614 

thereby making it part of the formal sector. Family-based work, however, is 

regulated by the internal family management and this makes it difficult for the 

government to regulate.79 One cannot blame the drafters of the Convention for 

excluding it from the application of the Convention. Its exclusion, however, does not 

work in the best interests of the child, as it does not protect the child from 

exploitative labour in such sectors. Smolin80 declares that the fact that small scale 

labour is not regulated means that children are pushed out of wage-earning 

plantations into small-scale plantations even though this still prevents school 

attendance. 

 

Sweptson81 rightfully claims that a clear distinction should be made between articles 

4 and 5. Swepston alleges that, while Article 4 allows the exclusion of an occupation, 

article 5 allows for the exclusion of an entire economic sector.82 From a further 

analysis of the provisions, article 4 seems to apply to all ILO member states, both 

those in the developed and undeveloped countries. Article 5, however, seems to lean 

towards developing countries as they are insufficiently developed. Excluding an 

entire economic sector would not adequately protect children from exploitative 

labour practices. Employers could take advantage of such non-regulation and abuse 

children in those excluded or unregulated sectors. Despite the problems of 

implementation, all economic sectors should be fully addressed in legislation to avoid 

the possible exploitation of children in all economic sectors. 

 

2.6 Article 6 

 

Article 6 provides for an exception to the application of minimum ages, stipulating 

that they do not apply to work done by children in schools for general vocational or 

technical education or in other training institutions. This provision is commended for 

its flexibility in providing children with the chance of learning through work. 

                                                 
79

  Smolin 2000 Hum Rts Q 967. 
80

  Smolin 2000 Hum Rts Q 967. 
81

  Swepston 1982 Int'l Lab Rev 582. 
82

  Swepston 1982 Int'l Lab Rev 584. 
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Swepston83 claims that many countries unfortunately do not have any regulation 

covering work done in institutions, and it is advisable that such regulations be 

promulgated to protect the large number of children participating in schools and 

institutions of learning. Sweptson's contentions are pertinent as children in some 

cases may be subjected to exploitative labour practices at school or institutions of 

learning. An example of that would be a child who undertakes a practical subject 

such as agriculture, who may be forced to grow crops in the blazing heat, using 

pesticides without the necessary instruction and protective clothing. As a form of 

punishment children may also be used in ways that are harmful to them, while the 

school bases its claim on the exception found in Article 6. The Convention is, 

unfortunately, not helpful in giving guidelines relative to what kind of activities 

children can or cannot undertake in schools. Setting out guidelines for the work of 

children in schools and institutions of learning is, however, critical if children are to 

be protected in schools and training institutions. 

 

2.7 Article 7 

 

Article 7 of this Convention states:84 

 

Member states through their national laws can permit children between the ages of 
13 and 15 years of age to undertake light work. Such work should not be likely to 
be harmful to their health or development and should not prejudice their 
attendance at school, their participation in vocational orientation or training 
programmes. 

 

There is a lack of definition or clarity relative to what work actually qualifies as light 

work. Light work is simply referred to as work that is not likely be harmful to the 

health or development of children and also not likely to prejudice their attendance at 

school. The lack of a definition could afford member states some form of flexibility in 

dealing with circumstances that are unique to themselves. Such definition may, thus, 

be influenced by environmental, cultural, social, political, and economic 
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circumstances.85 The absence of a definition may, however, also cause confusion 

and a general misunderstanding of the concept. This article does not provide any 

operational guidance for assessing what work qualifies as light work.86 Despite the 

confusion and lack of detail of this term, the ILO has on many occasions requested 

member states to adopt legislation and measures to establish and regulate the light 

work of children.87 It can also be implied that this Convention does not permit the 

light work of children below the age of thirteen years, even if such employment is 

not hazardous to their health, morals, or development and does not prejudice 

attendance at school. The fact that children below the age of thirteen years cannot 

work, even if such work is not detrimental, seems somewhat unfair and restrictive. 

In many traditional African societies, children at a young age are taught skills 

through work.88 In some African cultures children are considered to be adults upon 

reaching puberty, which triggers initiation, circumcision, and marriage.89 This 

provision is thus incompatible with many cultures, and it places an unnecessarily 

strict prohibition of work by children below the age of thirteen. The ILO should re-

consider the possibility of light work for children of all ages. Smolin90 argues that the 

provision of light work assumes that children between the ages of twelve and fifteen 

years will be subject to compulsory education laws and enrolled in school. In India, 

however, approximately twenty percent of children between the ages of five and 

fourteen years are actually not in school.91 Smolin92 rightfully argues that for the 

large majority of children not in school it is difficult to see how their best interests 

                                                 
85

  Hilson in his analysis of child labour in small-scale mining communities in Africa comes to the 
conclusion that the light work of children differs according to individual circumstances, for 
instance, on whether a child is based in the rural or urban areas. In rural Sub-Saharan African 
environments the lack of transportation and machinery makes life extremely labour intensive. 
The simple domestic task of collecting water becomes a major problem when a child has to walk 
extremely long distances to collect the water. In an urban setting the availability of municipal 
water makes getting a glass of water very easy and does not take up much time. The light work 
of children will thus be affected by many differing factors such as accessibility, the local 
geography, the multiplicity of ethnic groups, languages and systems of socialisation and 
education. See Hilson 2010 Wiley Journal of Community Practice 447. 

86
  Swepston 1982 Int'l Lab Rev 582. Some countries have been said to disagree with the concept 

of allowing a restricted kind of light work for younger children. Other countries have adopted 
provisions on light work and have set ages of between 10 and 15 years for such work. 
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  ILO 2012 www.ilo.org. 
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  Smolin 2000 Hum Rts Q 960. 
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are served by ruling out full-time employment.93 Smolin94 rightfully argues that the 

"desire of a child labour movement to support compulsory education cannot excuse 

a failure to provide labour standards which meet the actual needs of the current 

circumstances of many children." He further claims that the exceptions of light work 

will channel underaged children into unregulated sectors. 

 

2.8 Article 8 

 

Article 8 provides for an exception to the prohibition of employment or work for the 

purposes of artistic performances.95 The article once again places a duty on the 

authorities to grant permits, and such permits must limit the number of hours during 

which employment or work is allowed, and prescribe the conditions under which it is 

permitted. No minimum age is laid down in the Convention for this type of work.96 

 

Abernethie97 claims that the notion of childhood reflected in Convention 138 focused 

mainly on European, American, and British ideas, history, and circumstances. 

National and international labour law at the end of the 19th and the beginning of the 

20th centuries was focused on solving important questions regarding the work of 

women and children.98 The shared belief that children should not have a natural 

right to work formed the basis for the establishment of the concept of a minimum 

age for admission to employment or work.99 In the drafting of the Convention the 

Western countries dominated the ILO membership, and it has been difficult for many 

developing countries to ratify the Convention for economic and cultural reasons.100 

                                                 
93

  While it would be likely to serve the best interest of the child to supply meaningful formal 
education, in the absence of such opportunities it makes little sense to reduce this age group to a 
significant degree of enforced idleness. 
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  Smolin 2000 Hum Rts Q 960. 
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  Article 8 reads as follows: "After consultations with the organisations of employers and workers 

concerned, where such exist, the competent authority may by permits granted in individual cases 
allow exceptions to the prohibition of employment of work provided in Article 2 of this Convention 
for such purposes as participation in artistic performances." 
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852; Dessy and Pallage 2005 Economic Journal 68.  
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To have a child withdrawn from work is simply not practical in many African cultures 

and Convention 138 is biased in its idea of what children should do. The concept of 

childhood within African communities is that it is a time to grow, learn, build 

character, and acquire the social and technical skills necessary for participation in 

adulthood.101 African societies deem childhood as a period of training, as evidenced 

by the demands made by adults for children to perform tasks.102 Individual rights are 

balanced against the requirements of the group.103 The responsibility of the child is a 

much broader concept for African families than it is for Western families.104 As a 

child grows, duties involving looking after siblings, cleaning, and laundry are 

apportioned to a child. Some African cultures mark the end of childhood when new 

economic responsibilities are acquired and entrance into the institution of marriage 

takes place.105 In African culture children can be considered to be adults upon 

entering puberty, which triggers initiation, circumcision and marriage.106 A Xhosa 

male child becomes an adult when he has gone through circumcision rituals, during 

which he has to spend several days in the bush fending for himself through 

gathering and hunting.107 Any man who does not go through this process is 

derogatively referred to as a child.108 In one of his statements Bourdillion109 cautions 

South Africa against a "simplistic adoption of romantic notions of childhood dominant 

in developed countries." He claims that there are evident cultural factors that 

indicate different ideas of childhood and what is appropriate for children.110 He 

reflects a negative attitude towards international standards to the extent that they 

are general and cannot be applied within the particular situation of children 
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  Kaime African Charter 72. According to Kaime, amongst the Lomwe people children are taught 
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everywhere.111 Convention 138 merely provides a minimum age that should be 

applied universally without considering cultural or traditional beliefs and practices. 

 

White112 criticises Convention 138 for not adequately drafting provisions in the best 

interests of the child.113 He claims that the Convention implies that children are 

helpless victims or potential victims needing adults to intervene on their behalf. With 

an increase in worldwide poverty, widespread disease and the increase of child-

headed households, it could be in the best interests of children to participate in 

some form of work to prevent starvation.114 White's contentions are valid in that in 

some instances children are forced into work due to socio- economic problems. 

Member states, however, need to take drastic measures to alleviate poverty. Such 

poverty alleviation is dependent on the availability of funds which member states 

may not always have. The real issue is not whether young people should be 

permitted to enter the workforce at the age of fourteen, fifteen or sixteen years, but 

rather how best to create an environment where it is considered neither necessary 

nor appropriate for children of any age to work excessive hours for inadequate pay 

in abusive and/or insanitary and unsafe conditions. 

 

By the mid-1990s the ILO had taken note of the various problems with Convention 

138, which was considered to be too complicated.115 It responded to this challenge 

by proposing a new convention to focus world attention and resources with the 

priority being placed on the most intolerable forms of child labour. In 1999 the 
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International Labour Conference unanimously adopted the Worst Forms of Child 

Labour Convention 182 of 1999. 

 

3 Worst Forms of Child Labour Convention 182 of 1999 (hereinafter 

referred to as Convention 182) 

 

Convention 182116 came into force on 19 November 2000. This Convention 

represented the recognition for the first time in an international legal instrument of 

the need to protect children from being used to commit crime and to make it clear 

that this is a form of exploitation and abuse.117 The Convention is unusual, as it 

focuses more on criminal than on labour matters.118 The ultimate purpose of this 

Convention is the effective elimination of the worst forms of child labour.119 It takes 

into account the importance of free basic education and the need to remove the 

children concerned from all such work by providing rehabilitation and social 

integration structures.120 

 

3.1 Article 1 

 

Article 1 states:121 

 

Each member which ratifies this Convention shall take immediate and effective 
measures to secure the prohibition and elimination of the worst forms of child 
labour as a matter of urgency. 

 

This provision indicates that there is a sense of urgency with regard to eliminating 

the worst forms of child labour.122 The terms "immediate" and "effective measures" 

and "as a matter of urgency" are indicative of the need to make the worst forms of 
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  ILO Worst Forms of Child Labour Convention 182 (1999). 
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  Gallinetti Assessment of the Significance of the International Labour Organisation's Convention 
182 106. 
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child labour a priority for elimination.123 The provision makes it possible to categorise 

child labour into the worst forms of child labour and those other forms which are 

tolerable.124 Current international campaigns and trends also focus their attention on 

the worst forms of child labour while there appears to be a neglect of other forms of 

child work, such as the light work of children. Child work is a reality, especially in 

many African countries, where culture plays a major role. The worst forms of child 

labour need to be addressed urgently, but other forms of work such as the light 

work of children need to be revisited. The Convention is, however, commended for 

encouraging member states to go beyond the enactment of legislation to address 

the use of children in these forms of labour. 

 

3.2 Article 2 

 

In terms of article 2, the Convention applies to all persons under the age of eighteen 

years.  

 

3.3 Article 3 

 

The worst forms of child labour comprise: 

 

a) all forms of slavery, or practices similar to slavery, such as the sale and 

trafficking of children, debt bondage and serfdom and forced or compulsory 

labour, including forced or compulsory recruitment of children for use in 

armed conflict; 

b) the use, procuring, or offering of a child for prostitution for the production of 

pornography of for pornographic performances; 

c) the use, procuring, or offering of a child for illicit activities, in particular for 

the production and trafficking of drugs as defined in the relevant international 

treaties; and 
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d) work done which, by its nature or the circumstances in which it is carried out, 

is likely to harm the health, safety or morals of children.125 

 

The first three categories (a-c) are termed "unconditional worst forms of child 

labour."126 They are termed "unconditional" because improving the working 

conditions would never make them legal.127 The exploitation of children in 

prostitution or the use of children in illicit activities or pornography would never be 

acceptable. On the other hand, the work described in article 3(d) is often referred to 

as hazardous work, or a conditional worst form of child labour.128 The conditions of 

this type of work can be improved by altering the conditions under which such work 

is performed. An example of this would be a child working in a factory using 

machinery without safety guards. Such work has the potential to harm the health or 

safety of such child. The fitting of a protective device to the machine would make 

such work non-hazardous, and this activity would cease to fall under the 'worst 

forms of child labour' as defined by this article.129 

 

The wording of article 3(d) of Convention 182 and the wording of article 3(1)130 of 

Convention 138 are similar. Gallinetti131 argues that non-permissible work or child 

labour referred to in Convention 138 has been upgraded to a worst form of child 

labour under Convention 182. Convention 182, therefore, complements Convention 

138 on the minimum age required to participate in work that is hazardous.132 

 

One of the most striking differences between Convention 182 and Convention 138 is 

that Convention 138 mentions specific industries, such as mining, quarrying, 
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manufacturing, construction, electricity, gas and water.133 Convention 182 refers, in 

more general terms, to slavery, trafficking, forced/compulsory military recruitment, 

child prostitution, and drug trafficking.134 Convention 138 categorises industries that 

are not illegal per se. Convention 182 categorises activities that are illegal and 

constitute criminal activity in nearly every country.135 Davidson136 applauds this 

Convention for not merely identifying relatively easy industries in the formal 

economy but for its stance in trying to root out the worst forms of child labour 

wherever they exist, in both the formal and informal economy.137 It is unfortunately 

not always easy to root out such work as it may not always be visible. 

 

With regards to the categories of worst forms of child labour, Smolin138 has much to 

criticise. Firstly, he states that child pornography or prostitution is traditionally a 

criminal rather than a labour matter. The fact that child pornography and 

prostitution are crimes of vice makes them notoriously difficult to eliminate 

effectively and especially difficult for the labour movement.139 Vice crimes are 

difficult crimes for law enforcement, because they are so pervasive and appear as 

victimless consensual transactions.140 Smolin141 claims that the child labour 

movement is attempting to undertake a virtually impossible task, at least by 

traditional law enforcement standards. Even though the drug trade is illegal, it has 

still proven to be extremely resistant to criminal enforcement efforts.142 Given the 

illegal nature of the trade, it can hardly be expected that normal labour practices 

could have any effect in this area. Smolin143 claims that it is comical even to consider 

a labour inspector citing a drug ring for the illegal use of children. The drug trade is 

unlikely to be eliminated in the foreseeable future. The ability of the world 
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community, or any nation, to have an influence on internal employment decisions in 

such a context are, in Smolin's'144 opinion, virtually non-existent. Estacio and 

Marks145 are also enraged by the fact that those who subject children to hazardous 

conditions, the so-called employers, are the very same persons who are consulted to 

bring about appropriate mechanisms to monitor the implementation of the 

Convention. Such persons may go to great pains to hide children.146 Governments 

really need, instead, to take a stand with regard to identifying offenders and 

punishing them.147 Another obstacle could also lie in identifying children working in 

home-based and other informal sector work. In Guatemala, for example, the labour 

inspection system is unable to monitor large factories.148 If they are unable to 

monitor formal industries, it is likely to be even more difficult to monitor the informal 

economy, which is often not as visible as the formal sector. The costs associated 

with inspecting workplaces may also be prohibitive for countries with minimal 

resources.149 

 

The complete absence from the document of a ban on the involvement of children in 

armed conflict is also rather conspicuous.150 The Convention merely refers to forced 

or compulsory recruitment, but this limited provision fails to protect thousands of 

children who are lured into or coerced into warfare.151 Critics argue that military 

regimes may exploit the voluntary enlistment loophole in order to gain international 

legitimacy.152 Smolin153 is not necessarily concerned about the issue of voluntary, 

forced, or compulsory recruitment, but he does state that the age of voluntary and 

compulsory conscription by children occurs in the context of rebel movements that 

lack any accountability to either their nation or the world community. This problem 

will end only when the conditions which produce internal rebellions cease. Smolin 
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argues that Convention 182 has entered an area where there is a lack of experience 

and those who enforce such instruments, such as labour inspectors, lack jurisdiction 

in military matters let alone control over the acts of armed rebels or combatants in a 

civil war.154 Although Convention 182 seems to have gone beyond Convention 138 

and has been widely accepted, its practical implementation is extremely complicated. 

The labour law sector is not adequately equipped to deal with such criminal matters. 

 

3.4 Article 4 

 

Article 4 states that:155 

 

1) The types of work referred to under Article 3(d) shall be determined by national 
laws or regulations by the competent authority after consultation with the 
organisations of employers and workers concerned taking into consideration 
relevant labour standards in particular paragraphs 3 and 4 of the Worst forms of 
Child Labour Recommendation 1999,  
2) The competent authority after consultation with the organisations of employers 
and workers concerned shall identify where the types of work so determined, 
3) The list of the types of work determined under paragraph 1 of this Article shall 
be periodically examined and revised as necessary in consultation with the 
organisations of employers and workers concerned. 

 

The Convention encourages the determination of hazardous work at the national 

level. Member states will take into consideration problems that are unique to them, 

and the definition of hazardous work will therefore differ from country to country. 

Noguchi156 claims that the determination of the nature of hazardous work is 

extremely important as a first step in clarifying what is to be eliminated and 

accordingly what concrete actions to take. The competent authority, which is usually 

an organ of government, has a positive duty to consult with employer and worker 

organisations. This provision creates the impression that governments are always 

willing to consult with employer and worker organisations. Sometimes governments 

or even the employer/worker organisations may refuse to consult with one another, 

thereby negatively affecting the implementation of the Convention. This article 
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makes reference only to worker and employer organisations, but does not take into 

account the possibility of the involvement of other role players and non-

governmental organisations which could positively influence such consultations. 

Since the majority of the worst forms of child labour are crimes, consultation with 

law enforcement organs including the police could be vital. The periodic revision of 

such work is also necessary to make sure that such policies remain relevant and up-

to-date. 

 

3.5 Article 5 

 

According to the terms of article 5, each member state should establish or designate 

appropriate mechanisms to monitor the implementation of the provisions giving 

effect to the Convention. According to Davidson.157 Article 5 is critical for the success 

of this Convention as implementation is crucial for the elimination of child labour. 

Such mechanisms could have financial implications for governments that do not 

always have such resources. 

 

3.6 Article 6 

 

Article 6 stipulates that:158 

 

1) Each member shall design and implement programmes of action to 
eliminate as a priority the worst forms of child labour,  
2) Such programmes of action shall be designed and implemented in 
consultation with relevant government institutions and employers' and 
workers' organisations taking into consideration the views of other 
concerned groups as appropriate. 

 

The Convention is, thus, action oriented; it requires the design of programmes. 

Noguchi159 praises Convention 182 for its ability to protect children beyond the 

legislative provisions. She praises it for its ability to mobilise society and to engage 

the top leadership of each country. Convention 182 goes far beyond a simple 
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prohibition of child labour. It demands a comprehensive and integrated approach so 

that it can break the vicious cycle of poverty, social inequality, and child labour.160 

Unlike the situation arising from the provisions of Convention 138, legislation is not, 

here, the only measure used to eliminate child labour. Governments are also 

required to collaborate not only with worker or employer organisations but also with 

other concerned groups.161 Convention 138 does not consider other groups such as 

NGOs, but the wording of Convention 182 and particularly the wording of this 

provision suggests that other appropriate groups can be included. Estacio and 

Marks162 claim that children are unfortunately usually given a passive role in such 

consultations. These scholars claim that children could be included as other 

concerned groups, but such provision is not sufficient to force the governments to 

consult with children themselves. Positioning children as passive recipients could 

make them feel incapable of promoting positive change in their lives and could result 

in their experiencing feelings of helplessness and incompetence.163 I agree to a 

certain extent with Esatacio and Marks: the government needs to have the political 

will to consult effectively with children. Practical lessons can, however, be learnt 

from the approach used in Burkina Faso. The child rights NGO, COBUFADE, initiated 

a Pilot Project for Child Labour in Burkina Faso.164 The main objective of the 

research was to enhance knowledge of child labour in gold mining, and to use this 

knowledge for advocacy to ensure that child gold miners are recognised in national-

level policy making. In this case the relevant ministries, regional and local 
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  Noguchi 2002 Int'l J Child Rts 361. See also Dessy and Pallage Why Banning the Worst Forms 
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government, parents, and children were consulted. A child-centered approach was 

used and children were trained to do the research and conduct interviews with a 

wide range of stake holders.165 The children in this case were therefore not 

considered as passive role players and a wide interpretation of article six was 

used.166 The training of the children gave them an opportunity to empower and also 

to build confidence in themselves. The children were able to reflect on their situation 

and they became more proactive in promoting their rights.167 Groves168 claims that 

the engagement of children in the project was a direct and powerful tool for 

sensitisation. The children remained in the community and were, therefore, able to 

continue giving information to others.169 

 

3.7 Article 7 

 

Article 7 states that:170 

 

 1) Each member shall take all necessary measures to ensure the effective 
implementation and enforcement of the provisions giving effect to this 
Convention including the provision and application of penal sanctions or, as 
appropriate, sanctions, 

2) Each member shall, taking into account the importance of education in 
eliminating child labour, take effective and time bound measures to:  
a) Prevent the engagement of children in the worst forms of child labour, 
b) Provide the necessary and appropriate direct assistance for the removal 

of children form the worst forms of child labour and their rehabilitation 
and social integration, 

c) Ensure access to free and basic education and wherever possible and 
appropriate vocational training for all children removed from the worst 
forms of child labour, 

d) Identify and reach out to children at special risk, 
e) Take into account the special situation of girls. 

 

                                                 
165

  Child labourers, and employers, parents, local and national officials, civil society, and 
organisations also took part in this study. 
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Penal sanctions could serve as a deterrent to potential offenders of child labour laws. 

The Convention does not, however, provide a guideline as to what could be an 

appropriate sanction for a child labour offence, and discretion is given to member 

states. It is not clear, for instance, how harsh a penalty should be for engaging a 

child in work that is hazardous in terms of article 3(d), a conditional worst form of 

child labour, as compared with for example child prostitution, which is an 

unconditional worst form of child labour. 

 

Education is also seen as an important tool in eliminating child labour. Compulsory 

education reduces child labour as it is easier to monitor school attendance than it is 

to monitor children in the workplace.171 As long as children do not need to attend 

school they will enter the labour force.172 Children compulsorily attending school 

would be less available for full time work. Parents would be encouraged to keep 

their children in school, and employers would be dissuaded from hiring them.173 

Providing free basic education also encourages parents to send their children to 

school, as they do not have to incur any other expenses. The provision states that 

free education should be provided where possible, which highlights the fact that in 

some situations it may not be possible to provide such free basic education. 

 

In many rural areas there have been reports of unqualified teaching staff, lack of 

relevant textbooks, poor sanitation, and generally low learning standards.174 In most 

instances, parents would prefer their children to be working on farms in order to 

acquire a skill that is practical and useful.175 Some scholars argue that if policies 

                                                 
171
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were put in place to improve the educational structures of rural areas, many more 

parents would not be sceptical about sending their children to school.176 Indeed, 

with the improvement of resources in schools, child labour could be reduced, but 

compulsory schooling alone cannot overcome the social and economic obstacles that 

combine to keep children out of school and in the labour force. Forcing children to 

stay in school may not necessarily be the best way to help children. Children come 

from impoverished backgrounds where extra income is needed for survival. Some 

children may actually seek work in order to pay for their school fees, and the 

complete ban on child labour could affect such children negatively. It is important, 

therefore, not only to focus on education as a tool for the eradication of child labour, 

but also to focus on the socio-economic and development problems that affect child 

labourers. 

 

Indeed poor educational facilities are a deterrent to school attendance but 

improvement does not necessarily guarantee better attendance or even better 

participation in school. In addition, member states need be careful about assuming 

that all forms of child labour necessarily interfere with school attendance and 

performance. Full-time work is incompatible with school attendance and 

performance, but part-time child labour does not necessarily interfere when it occurs 

during the school holidays, or for a few hours a week during the school year. The 

number of hours children may work during the school year before their school 

performance suffers is uncertain but, according to Anker,177 it is likely to be about 

two to three hours a day or up to fifteen hours per week.178 Heady179 deals with the 

effect that child labour has on the attendance of school children in Ghana. He claims 

that it is not too difficult to combine school and work. Part-time work has little effect 

on school attendance owing to the fairly small amount of work that most working 

children do. He does, however, come to the conclusion that working children in 

Ghana do not do as well in reading and mathematics tests as non-working children 
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of the same ages.180 Bourdillon et al181 assert that the available literature provides 

different answers on whether work outside school affects the time available for 

school work. Some studies indicate that work does not always detract from time 

spent on schoolwork. Some studies showed that work actually took time from leisure 

activities. On the other hand, work in marginalised communities in particular can be 

heavy and can interfere with schoolwork. Sometimes children do struggle to balance 

school and work.182 When drafting legislation, member states therefore need to 

determine adequately when work actually becomes harmful to education. Legislation 

should also address the situation during school holidays, when children are actually 

not attending school. Such legislation should also adequately determine the hours of 

work children may perform. 

 

The Convention encourages the removal, rehabilitation, and social integration of 

child labour victims. The wording of the provision seems to place a burden on 

member states to remove children from areas in which they participate in the worst 

forms of child labour. Crimes such as child prostitution and drug trading are often 

crimes that would in most cases be hidden from daily life. It would therefore not be 

easy to remove such children from those contexts if they are not easily visible in 

them. One could interpret this clause to mean that children ought to be removed 

and taken to a place where they can be rehabilitated and socially integrated. The 

provision assumes that member states can afford to provide facilities where child 

labourers can be rehabilitated and later integrated into society. in addition, the 

Convention does not provide any kind of guideline that member states can use when 

initiating such rehabilitation and reintegration of child labourers. While it is 

commendable that victims for example of trafficking be removed, rehabilitated, and 

integrated, the practicality and effectiveness of this clause depends on many other 

factors that do not necessarily fall within the labour law arena. Such measures can 

also be costly, and member states that are financially unstable may not always be in 

a position to provide suitable facilities for the implementation of the measures. 
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The Convention states that children who are at special risk should be considered. It 

does not, however, define or give guidelines as to which children qualify as children 

at special risk. One can therefore accept that children from child-headed households 

and street children are possibly covered by this provision, as they are available and 

more prone to being coerced into some of the worst forms of child labour to make a 

living.183 Besides this, it is also not easy to identify children at risk because in some 

cases children may participate in the worst forms of child labour even with the 

approval of their parents and guardians. All children are, therefore, at risk of being 

exploited, but the families of poorer communities are at higher risk than others. It is 

consequently critical that poverty be reduced in member states in order to prevent 

children from becoming involved in child labour to avoid starvation. 

 

The Convention also takes into consideration the special situation of girls. The 

provision does not adequately describe why it considers girls as special. The 

Convention also does not provide information as to what the situation of girls 

actually is. A child, whether a boy or a girl, can be abused and subjected to the 

worst forms of child labour, merely by virtue of the fact that such a person is a child. 

Boys are as prone to exploitation as are girls, and the situation of girls should not 

necessarily be given preference. In terms of the ILO Global Report of 2010 the 

number of boys involved in child labour far exceeded the number of girls.184 In the 

ILO global estimates of 2013, child labour was reported as being higher among boys 

than girls.185 The report further states that the magnitude of decline in child labour 

among girls was greater than that of boys.186 By placing an emphasis on the 

situation of girls there is the potential of neglecting the boy child, who is equally 

prone to such exploitation. The provision on the special situation of girls is 

specifically addressed in Convention 182 and was not included in Convention 138. 
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  Although the ILO Minimum Age Recommendation 146 (1973) is not a binding instrument, 
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3.8 Article 8 

 

Article 8 stipulates that:187 

 

Members shall take appropriate steps to assist one another in giving effect to the 
provision of this Convention through enhanced international cooperation and or 
assistance including support for social and economic development, poverty 
eradication programmes and universal education. 

 

This provision makes this Convention unique. Traditionally international labour 

conventions were drafted with the intention of their being applicable within a 

ratifying state's national boundaries. In contrast, Convention 182 encourages 

member states to assist one another in the fight against child labour. Statistics show 

that many industrialised countries, such as the Netherlands, the United States of 

America, and Germany have donated large sums of money that have been allocated 

to developing countries in order to improve development.188 Noguchi189 claims that 

article 8 does not create any obligation as regards the specific form or level of 

assistance. She claims the main emphasis is on partnership. Such partnership, if in 

the form of financial assistance, could be used for poverty eradication and the 

development of communities, reducing the need for families to rely on the labour of 

children. 

 

Articles 9 to16 of this Convention elaborate on the extensive registration, ratification, 

and denunciation process involved in this Convention. Estacio and Marks190 allege 

that the process is too lengthy and time consuming, as it actually takes twelve 

months after the date of the ratification before the Convention comes into force. 

This contradicts the appeal to make the issue a matter of urgency. Member states 

can, however, take measures to implement the provisions of the Convention despite 

the lengthy process of its ratification. 
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Convention 182 is applauded for its efforts in catering for the needs of both 

industrialised and developing countries. Myers191 alleges that this Convention was so 

skilfully negotiated to garner support from both the industrialised and developing 

countries that it became the first ILO Convention ever adopted by unanimous vote. 

He claims it got there by intentionally targeting the worst forms of child labour, in a 

way that all essential actors could agree to. Myers192 also commends this Convention 

because it articulates its objectives and the responsibilities of the ratifying states in 

terms that are general but are amenable to monitoring, and that leave ample room 

for different societies to work towards implementation within their own concepts of 

childhood and child care. 

 

Smolin193 disapproves of Convention 182 as it concentrates on core criminal actions, 

yet the ILO has very little competence in criminal justice systems. The fact that the 

ILO deals with the tripartite relationship between the employer, the government and 

the employee shows that its concerns are predominantly in the labour arena. After 

an analysis of Convention 138, the CRC and the Optional Protocols to the CRC, 

Gallenti194 comes to the conclusion that Convention 182 was unnecessary. She 

suggests that in adopting Convention 182 and as the body entrusted with issues 

relating to labour and economic exploitation, the ILO might have been motivated by 

the need to be seen to address child economic exploitation. She thus argues that 

Convention 182 could be said to be an attempt by the ILO to re-exert its authority in 

an area that had been quite easily and appropriately assimilated into the CRC. 

Hence, as a treaty, "Convention 182 does not add measurably to the monopoly of 

normative standards already evident in international law."195 The arguments of 

Smolin and Gallenti are true; the ILO seems to have encroached on an area in which 

it has little experience. Instead of addressing the possibility of tolerable child work, 

the ILO has focused on matters that are criminal. The ILO should rather address the 

work of children that can be deemed to be tolerable. 
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4 Conclusion 

 

Myers196 claims that the content and style of Convention 182 reflects lessons learnt 

from Convention 138. The content refers to the most intolerable forms of labour that 

no group or country would credibly defend and that virtually all societies would 

condemn.197 He contends that "one could argue that this Convention has come 

closer to expressing a genuinely global consensus on child labour than Convention 

138." This is evident in the fact that this Convention has received worldwide 

ratification. Hanson and Vandeale198 base their argument on nearly similar ideas, 

and they claim that Convention 182 in itself did not change the existing material law 

obligations concerning child labour. While the aim of Convention 138 was the 

progressive eradication of child labour, Convention 182 recognises the existence of 

tolerable forms of child labour and seeks to eliminate the worst forms of child 

labour. The worst forms of child labour should never be tolerated, but there seems 

to be a general neglect in international law relating to the tolerable forms of work 

from which children can benefit. Convention 138 makes reference to light work but 

does not adequately determine what it is, and the ILO should rather focus on the 

definition of tolerable forms of labour such as the light work of children. 
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