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Prominent incidents of the misuse of lethal force have contributed to the issue becoming a focus of
concern in South Africa during 2011. Proper control of the use of lethal force needs to be prioritised by
the South African Police Service and other police agencies in South Africa because of the serious
consequences that can result from its use, but also because it is so important to police safety. The legal
framework relating to the use of lethal force is the subject of a Bill which is due to come before
Parliament. There are various options for amending the law but irrespective of which ones are chosen, the
end result is likely to be unsatisfactory. Improvements in the control of the use of lethal force and how
professionally it is used by SAPS members will ultimately depend on a reorientation of the SAPS in its
approach to managing the use of lethal force by its members. A use of force policy, and a new system for
reviewing use of force incidents could form part of such a reorientation, with potential benefits for police
and civilian safety and for overall police effectiveness. These changes would require the support of police

leadership in order to be implemented effectively.

The use of lethal force' by police gained
prominence as a result of a number of incidents in
2011, most notably the killing of Andries Tatane
in a demonstration in Megheleng outside
Ficksburg on May 13 2011.> Available ICD
statistics on killings by police during the last two
years (2008/9-2009/10) indicate that 1 092 people
were killed as a result of the use of force by police
during this period.’ Leaving aside for the moment
the question of what proportion of these shootings
might have been unlawful,’ these statistics indicate
that killings by police are at their highest levels
since the late 1990s when the ICD was established
and began reporting on these figures.

Statistics on killings by police also do not tell the
full story. Shooting incident data from three
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provinces covering the 1996-1998 period, for
instance, indicated that fatal shooting incidents
accounted for only 6,5% of all shootings. In a
further 17,5% of shooting incidents someone was
injured by the police, whilst in the remaining 76%
of incidents no one was killed or injured, possibly
indicating that police had missed their targets or
merely fired warning shots.’ In the absence of up-
to-date data on the use of lethal force by police in
South Africa (other than in respect of those fatal
incidents reflected in ICD statistics) it seems
reasonable to surmise that there are several
thousand incidents each year in which police in
South Africa discharge their service firearms in
the course of their duties.

Considering that there are in the region of

160 000 serving police officials currently in South
Africa’ this may indicate that in any year upwards
of 90% of them are not involved in an incident in
which a firearm is discharged.” Indeed, there may
be some who go through their entire careers
without ever discharging their firearms other than
during training. Even in South Africa, where



levels of use of lethal force by police are far greater
than in most countries that have this kind of data,
the use of lethal force may be a relatively rare
event in policing. But it is nevertheless a matter of
profound concern because so much hinges upon
it: the lives and safety of police and members of
the public, and more.

In some cases the misuse of force gives rise to
public instability. The image and public reputation
of a police service may be profoundly shaped by
an incident where lethal or other force is used.
Because incidents in which lethal force is used
may have grave consequences, police organisations
need to take the issue of controlling the use of
lethal force very seriously. The way in which a
police service deals with the issue of lethal force
also says much about its approach and attitude to
the more general issues of non-lethal force® (of
which there are far more incidents), and of police
conduct and integrity.

Proper attention to lethal force is also necessary
because of its importance to the safety of police.
During 2009-10, for instance, 101 police officers
were killed by assailants in South Africa.’
Following a spate of such killings in April and May
2011, Bheki Cele, National Commissioner of the
South African Police Service, expressed a concern
that there was not sufficient attention given to the
issue. Police organisations that give proper
attention to the question of the use of lethal force
by police therefore need to balance at least three
overlapping concerns: that police are able to act
effectively in the public interest where their
intervention is called for; police safety; and the
concern that police do not use lethal force
unjustifiably or unnecessarily. The common thread
that binds these three together is that police
should act wherever possible to protect human life.

THE AMENDMENT TO SECTION 49

Legislation, particularly provisions which expressly
set out to regulate when lethal force may or may
not be used, is often the central focus of efforts to
control the use of lethal force by police. In South
Africa, Section 49 of the Criminal Procedure Act,
which deals with the use of lethal force for arrest,

is the main legislative provision of this kind. It has
in the past been the subject of much controversy
and contestation.”® At the time of writing a Bill was
due to come before Parliament, providing for
amendments to be made to Section 49. The
amendment will potentially expand police powers
to use lethal force.

The South African legal framework relating to the
control of the use of lethal force by police has also
recently been revised in another respect: Legislation
providing for a reorientation of the Independent
Complaints Directorate into the Independent Police
Investigative Directorate (IPID) provides for an
expansion of the ICD mandatory responsibilities
relating to the use of lethal force. When the Act
comes into effect this will mean not only that the
IPID must investigate deaths as a result of police
action — as was the case with the ICD - but also
that it must investigate all complaints relating to the
discharge of firearms by police (see the interview
with ICD director, Francois Beukman, in this
edition of SACQ)."

It seems that there is a reasonable argument for
amending Section 49, due to the difficulty of
interpreting it in its current form. In addition to
providing that police (and members of the public)
may use lethal force to protect themselves or other
people who face an immediate threat of death or
grievous bodily harm, it also provides for the use of
lethal force to prevent the flight of a person who
presents a ‘future danger of such harm’ Whilst this
principle may make sense from a moral perspective
(because it seeks to prevent future harm), the
difficulty is that it is possible to give widely
differing interpretations to it in practice.”

The problem is that, if one accepts that Section 49
needs to be more clearly articulated and that the
principles it is based on should be more concrete,
there are not many options available. The one
option would be to entirely remove the legal
provision for lethal force to be used for arrest from
South African law. This would mean that lethal
force is only allowed in situations where it is
immediately necessary to defend oneself or another
person (as is permitted anyway in terms of
common law principles). The implication of this
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would be that there would be an unlimited ‘right
to flee) even by people who are believed to have
been involved in the most violent crimes. One of
the defining features of the law on the use of lethal
force for arrest is that lethal force may only be
used for arrest if there are no other reasonable
means available for securing the arrest of the
fleeing person. In situations where police are not
able to do so by vehicle or foot pursuit there
might be no way of apprehending someone,
especially where there is no clear information
about his identity. If the use of lethal force is
restricted to defence situations this will weaken
the state’s power to arrest perpetrators of even the
most serious violent crimes.

Adopting such an approach would put South
Africa in a unique position, particularly compared
with societies that face comparable levels of
violent crime, and where it is generally accepted
that police should have some power to use lethal
force for arrest. Canada doesn’t qualify as a high
violence society in the same way that South Africa
does but the Canadian Criminal Code, to take just
one example, does authorise the use of lethal force
against a fleeing suspect. Though the principle
embodied in Canadian law is a ‘future danger’
principle similar to that in current South African
law, this nevertheless demonstrates that even in
Canada it is regarded as necessary for police to
have powers to use lethal force in situations that
go beyond defence or ‘imminent threat’ situations.

International human rights law on the subject is
somewhat ambiguous. Though the commentary to
the UN code of conduct for law enforcement
officials appears to recommend that lethal force be
restricted to situations of defence,” the United
Nations Basic Principles on the Use of Force and
Firearms by Law Enforcement Officials endorses
the use of firearms by law enforcement officials
for arrest."

Apart from the option of restricting the use of
lethal force to defence situations, the other main
alternative appears to be the principle that is
embodied in the Bill currently before parliament.
This allows an arrestor to use lethal force if ‘the
suspect is suspected on reasonable grounds of
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having committed a crime involving the infliction
or threatened infliction of serious bodily harm and
there are no other reasonable means of effecting
the arrest, whether at that time or later’” Here the
justification for the use of lethal force, in a situation
where it appears that it will not be possible to
apprehend a person by other means, is related to
the crime that the person is alleged to have
committed rather than the likelihood that they may
commit such a crime in the future. The original
source for this principle was a 1985 judgment of
the US Supreme Court.” It has subsequently
received approval from the Supreme Court of
Appeal” and Constitutional Court,' thereby
becoming part of South African law. Though it has
endorsement from such high authority, in reality it
seems to provide greater leeway to the police, and
indeed to any member of the public, to use lethal
force than does the current Section 49.”

In a situation such as we have in South Africa,
where there are already very high levels of the use
of lethal force by police, it appears undesirable to
expand these police powers. But if it is necessary
for police in South Africa to have access to some
powers to use lethal force for arrest and for the law
to articulate these powers in concrete terms, the
law may have to be based on this principle.

Nevertheless, there may be scope for tightening up
certain aspects of the legal framework, for instance
establishing a higher standard of belief. It may be
argued that the standard of ‘reasonable belief” or
‘reasonable suspicion’ is not high enough,
considering the gravity of the possible
consequences of the use of lethal force. It would
follow that police should only be allowed to use
lethal force for arrest if they are very certain that
the suspect has indeed committed a crime of
serious violence. In addition, the power to use
lethal force for arrest should be limited to police,
and the civilian power to use lethal force restricted
to defence situations.

POLICE INTERNAL POLICIES ON THE
USE OF LETHAL FORCE

The implication is that, whether it is amended or
not, Section 49 is likely to be unsatisfactory as a
legal provision in some or other way. It should also



be borne in mind that the number of killings by
police in South Africa has escalated dramatically
in recent years, notwithstanding the provisions of
the current Section 49. This highlights the
limitations of an approach to the control of the
use of lethal force that relies on legislation.

One set of reasons for this has to do with the
enormous power which police have to obstruct
the operations of the criminal justice process
against them. Much policing is shielded from
outside scrutiny, and police officers, like everyone
else, enjoy the right to remain silent. Typically, in
cases of brutality, their colleagues close ranks with
them. An investigation into a case of police
brutality often only has some chance of success in
the rare cases where there are independent
civilian witnesses who are not intimidated by the
prospect of giving evidence against the police. In
cases of killings the SAPS is required to notify the
ICD (IPID), but in practice they use their
discretion as to when exactly to do this.

The police also know how to manipulate
evidence. In situations where unarmed people
have been killed it is not unheard of for police to
plant weapons or otherwise tamper with the
scene, and then claim that they were acting in self
defence. Also, prosecutors generally work quite
closely with police members and, related to this
issue, may soft-peddle cases against them. The
fact that we have an ICD/IPID in South Africa is
clearly some kind of counter-weight to the
problem of police violence. But relying on
enforcement of Section 49 by the ICD/IPID, with
its limited human and financial resources, offers
little chance that the problem will be addressed in
an effective way.

Another set of reasons for the ineffectiveness of
Section 49 has to do with the fact that the law,
whatever the legal standards may be, represents a
minimum threshold for acceptable conduct.
Police organisations that rely on the law as the
sole instrument for evaluating whether use of
force is appropriate, are in effect neglecting a
range of possibilities as to how police officers
could best engage with situations where force may
have to be used. In many of these situations there
is a wide gap between approaches that might be

regarded as skillful or professional, and those that
are unlawful.” Police officers often act with good
intentions, but because of a lack of understanding,
skill or experience they unnecessarily use force,
cause harm or expose themselves to danger,
rather than dealing with the situation in another
way. A police organisation that takes the control
of the use of force seriously should not only
ensure that members use force lawfully, but
should also try to optimise the ability of its
members to use force professionally and avoid
such ‘unnecessary’ uses of force.

Police organisations in South Africa should
therefore look beyond Section 49 for other
measures that can assist them to engage in a more
purposeful manner with how their members use
force. One option here would be for the SAPS and
metropolitan police services to adopt internal
policies that give greater direction to their
members around the standards to uphold in using
lethal force. This has been the approach taken by
many police departments in countries such as the
United States and Australia. Such policies
supplement the standards set out in legislation,
enabling police agencies to better support their
members in understanding the standards that are
expected of them when using lethal force. Issues
that may be addressed in such policies include

»  Warning shots: Many professional police
agencies forbid the use of warning shots on
the basis of the danger these pose to members
of the public. A 2009 statement by President
Zuma® indicated that there was confusion at
the highest level of government about whether
or not it was necessary or appropriate for
these to be used by police in South Africa.

o Verbal warnings: In situations where police
are legally justified in using lethal force
against a fleeing suspect they should, where
possible, give verbal warnings prior to the use
of lethal force.

« The safety of bystanders: It needs to be
emphasised to police that their interest in
preventing dangerous suspects from fleeing
does not take precedence over the need to
protect innocent members of the public from
harm. A lethal force policy would emphasise
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to police that they should not discharge their
firearms when doing so might unnecessarily
endanger innocent people.

o The use of lethal force against moving
vehicles: A number of police agencies in the
US generally discourage the use of lethal force
against a moving vehicle or the inhabitants
thereof. This is partly because ‘gunfire is
generally ineffective as a means of bringing a
vehicle to a halt® If the driver of a moving
vehicle is killed, the vehicle potentially poses
major dangers to other members of the public.

o The dual expectations that off-duty police
carry firearms and intervene in crimes in
progress: A high proportion of killings of
police take place in situations where they are
off duty.” As the SAPS annual report
emphasises, ‘when police officers are off duty
they are at their most vulnerable, as
operational police support mechanisms are
not available’* For these reasons many
professional police agencies advise their
members against interventions in crimes in
progress in these kinds of situations,
motivating that they should see their
obligation in such situations to call in support,
if possible.

Over and above these more ‘technical’ questions,
a use of lethal force policy should foreground
values relating to the use of lethal force,
particularly the need to give pre-eminence to the
protection of human life. This implies prioritising
the safety of police and members of the public,
and firmly discouraging unjustified and
unnecessary uses of lethal force. For instance, the
deadly force policy of the NYPD states that:

The New York Police Department recognises
the value of all human life and is committed to
respecting the dignity of every individual. The
primary duty of all members of the service is to
preserve human life. The most serious act in
which a police officer can engage is the use of
deadly force. The power to carry and use
firearms in the course of public service is an
awesome responsibility. Respect for human life
requires that, in all cases, firearms be used as a

last resort, and then only to protect life.
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Uniformed members of the service should use
only the minimal amount of force necessary to
protect human life. ... Above all, the safety of

the public and ... members of the service must
be the overriding concern whenever the use of

firearms is considered.”

Even if Section 49 is amended along the lines
provided in the Bill currently before Parliament it
will still be appropriate to emphasise to police
that the motivation for the use of lethal force is
essentially to protect life. Tennessee v Garner, the
judgement of the US Supreme Court from which
the principle contained in the Bill is derived,
states that the core motivation for the use of
lethal force is the threat of ‘serious physical harm,
" posed by the
suspect. In effect, the fact that the suspect is
believed to have ‘committed a crime involving the
infliction or threatened infliction of serious

either to the officer or to others

bodily harm’ serves to justify the use of lethal
force to prevent his flight, because, the court
implies, this may indicate that he might harm
more people in the same way in the future. The
implied justification for the use of lethal force in
these circumstances is to protect people against
the potential for harm of this kind.

A use of force policy is therefore an internal
directive to police members from the police
service to which they belong, which supplements
the standards set out in legislation. In the case of
the SAPS, the policing agency in South Africa
most extensively involved in the use of lethal
force, such a policy would be supplementary to
their Code of Conduct. While the Code of
Conduct says that SAPS members should uphold
human rights, it does not directly address issues
relating to the use of lethal force or the protection

of life.

The potential value of such policies however
depends crucially on whether they are
implemented with full leadership backing, and as
part of a commitment on the part of leadership to
improved standards within the police in relation
to the use of lethal force. It is widely recognised
that the adoption of various policies is not in
itself a recipe for improved standards. Policies



may be adopted by police organisations largely
for ‘presentational’ purposes — to comply with
international legal instruments or so that police
and government leaders can create the right
impression in international forums - but without
genuine leadership commitment to the goals
espoused by the policy.”” Despite the adoption by
the SAPS in 1998 of a Prevention of Torture
Policy, the police continue to be linked to
torture.” It would therefore appear that a policy
can only be expected to be of value if it is taken
seriously by leadership. This might require a
reorientation of the current leadership in terms of
how they understand their role in guiding
members in relation to the use of lethal force.

THE NEED FOR A NEW APPROACH
WITHIN THE SAPS

Since the transition to democracy one of the
principal changes that has taken place in
controlling the use of force has been the creation
of the ICD, with its mandate to investigate deaths
as a result of police action (pending amendments
to the legal framework in this regard are referred
to above). In addition, Section 49 of the Criminal
Procedure Act was amended by Parliament in
1998 with the intention of preventing the
unjustified use of lethal force by police. Within
the SAPS there has also been a substantial shift
towards incorporating human rights standards
into the training curriculum. There has also been
a reorientation of the SAPS in terms of its
approach to the policing of demonstrations;
though unfortunately it has not been able to
sustain the improvements made in this regard
and the quality of public order policing units
appears to have deteriorated over recent years.”

While it would be a mistake to deny that these
have been significant changes, there is
nevertheless a sense that SAPS systems for
managing the use of force by police members
remain unchanged. This applies in particular to
the core internal process for controlling the use
of lethal force by SAPS members. This is based
on an apartheid-era standing order (Standing
Order 251), which requires incidents where a
firearm is discharged to be reported and

investigated by a member of officer rank.
Considering the uneven standards of
management within the SAPS,” adherence to the
provisions of the standing order is likely to be
uneven. But even where it is properly enforced it
has limited impact. This is not simply to do with
the fact that the investigation is carried out by an
SAPS member, and therefore lacking in
independence, but has much to do with the
inadequacies, outlined above, of an approach to
managing the use of force that only engages with
the use of force after the fact and is purely
concerned with whether police have violated the
law or not.

SAPS neglect of the issue is reflected in the fact
that the SAPS has no internal information on the
levels of the use of lethal force by its members.
There is therefore a need for a wholesale
reorientation of the SAPS in terms of its approach
to dealing with the use of lethal force. This
requires not only proper monitoring of the use of
lethal force by the SAPS, but also making a
concern with the professional use of force part of
the process of day to day police management.
Police managers need to be able to engage with
police members about questions of
professionalism in approaching and dealing with
the myriad situations in which there is the
potential for the use of lethal or other force. It is
customary for all kinds of organisations to deal
with issues of professional standards through
processes such as performance monitoring and
mentoring. In just the same way, police
organisations need to be able to engage with their
members about the standards which they uphold
in using lethal and other force. Such engagement
should be developmental in orientation and
extend into the day to day management processes
of the police organisation, rather than being
restricted to the training academy, the shooting
range and the aftermath of shooting incidents.

But, as a leading US writer on policing, the late
Carl Klockars, emphasises, this requires
management systems that make it possible to
‘discover and discuss the use of force freed from
the threat or fear of punishment.” A lethal force
policy could provide the basis for such a system.
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Such a policy should make it clear that it is not
intended to replace existing laws, but to support
police in adhering to these laws and upholding
the highest standards in their use of lethal force.
Violations of the policy would not provide the
basis for a criminal charge, though deliberate
violations would lead to disciplinary measures.
Implementation of the policy would require that
uses of lethal force not only be investigated in
terms of whether police officers have violated the
law or not. Alongside, but separate from, these
investigations should be processes of review
which focus on building the understanding of
police about the type of judgments that will
enable them to deal with potential use of force
situations most professionally. Police should be
encouraged to adhere to the policy because of the
values it is based on and the benefits of doing so
for the reputation of the police, rather than
primarily because of the risk of discipline.

THE POLITICAL MOTIVATION TO
IMPROVE CONTROL OF THE USE
OF LETHAL FORCE

Occasionally, as a result of prominent incidents
like the death of Andries Tatane, the issue of the
use of lethal force becomes a leading media and
even political issue. But most of the time
questions of the use of lethal force are a political
non-issue and there is even some sense that the
use of excessive force is tacitly encouraged at a
political level. Public sentiment too is often
tolerant of excessive force by police, as reflected
in a 2009 survey by TNS Research Surveys which
found that 54% of interviewees supported a ‘shoot
to kill’ policy.”

The reasons for these permissive public attitudes
are related to public anxieties about crime. With a
few notable exceptions, those who are at the
receiving end of the use of lethal force are,
generally, marginalised young men.” Due to the
fact that most of the perpetrators of serious
violent crime are also from this demographic
group it is assumed by many members of the
public that those who are injured or killed by
police using lethal force are ‘criminals) and there
is little sympathy for them.
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While it is undoubtedly true that many of the
victims of police use of lethal force are violent
criminals it is also likely that there are many
victims who, while they are marginalised young
men, are wrongly identified as being suspects by
the police and in fact are not guilty of any, or at
least any serious, crimes.” However, the concerns
of this constituency have little political weight and
are unlikely to have much political importance
attached to them in the face of broad public
sentiment, which tends to be uncritical of
excessive force.

Policing that is oppressive however not only
undermines the potential for cooperation from
members of this group, but reinforces their sense
of alienation and hostility to the law. In so far as
police are guided by official or public sentiment
which encourages them to do their work in a
manner that is oppressive and violates human
rights, this may prove to be counterproductive.
Whatever public sentiment may be, it is possible
that police will take the issue more seriously if
they can be persuaded that the most effective type
of policing is that which is based on earning the
respect of those whom they deal with.

Police services that take pride in the fact that they
adhere to high standards may potentially be more
effective in securing respect, and as a result
cooperation, particularly from those
constituencies who are most often at the receiving
end of police attention.” Better control of the use
of lethal force, and force in general, is one vehicle
for achieving such high standards - and internal
policies that provide guidance to members on the
use of lethal force, a way to achieve such control.

In addition to winning greater public respect for
the police, the successful implementation of these
policies has a number of other potential benefits.
These include:

« Greater clarity at a leadership level regarding
questions relating to the use of lethal force will
enable commanders and supervisors to more
authoritatively provide direction to members
on the use of lethal force.



o Greater control over the use of force by police
leads to reduced civil liability on the part of
government.

« Greater police identification with the need to
observe high principles and compliance with
legislation leads to improved esprit de corps
and morale.

As Geller and Toch argue, ‘the best results in
upgrading the use-of-force decision making and
tactical skill of most officers very likely will be
obtained through positive incentives rather than
through punishment. These incentives include the
appeal of officer safety, crime- and disorder-
control effectiveness, and building rapport with
community members who can help prevent
crime* A use of force policy supported by a new
approach to reviewing use of force incidents could
assist the SAPS in moving towards an overall
improvement of its standards in using lethal force,
potentially with multiple benefits, not only for the
safety of police and civilians, but for policing in
South Africa.

To comment on this article visit

http://www.issafrica.org/sacq.php
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