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The International Covenant on Economic, Social and Cultural Rights 
(ICESCR) affirms that all human beings are entitled to core rights 
essential to human fulfilment, such as the rights to work, social 
security, family life, education and participation in cultural life.[1] 
Although all human rights and entitlements are important, the 
ICESCR’s guarantee of ‘the right of everyone to the enjoyment of the 
highest attainable standard of physical and mental health’ may be 
the most significant.[1]

Individuals and communities at large assign health a special 
meaning. Having good health is necessary for human wellbeing, 
as it provides inherent value for comfort, fulfilment and the pursuit 
of the joys of life. However, good health goes beyond that.[1] Of 
paramount importance to good health is the freedom of individuals 
to exercise a wide scope of human rights – civil and political 
(e.g. personal security and political participation), and social and 
economic (e.g. education, social security and family life). Health is 
therefore necessary for wellbeing. When individuals do not have a 
decent level of health, it is very difficult to achieve the fulfilment of 
their human rights.[1]

People with mental illnesses often find it especially difficult to 
achieve this, as they face a number of barriers to healthcare, such 
as inadequate care and treatment, and severe discrimination.[2,3] In 
many cases, these barriers are motivated by the misconceptions 
associated with mental illness, and this can impact an individual’s 
ability to exercise his or her human rights.[2,4,5] Therefore, protecting 
the human rights of mentally ill people can ensure them their core 
rights essential to human fulfilment.[1,6]

This article discusses human-rights legal instruments, and 
focuses on the rights to health, life and dignity with regard to the 
Life Esidimeni (LE) tragedy. It takes into consideration existing 
challenges to the realisation of the rights of the mentally ill, and 
examines how the true ‘progressive’ realisation of human rights can 
have meaningful results for mentally ill people.

International, regional and national 
human-rights law instruments
International and regional human-rights instruments are significant in 
the context of mental health, as ‘they are the only source of law that 
legitimises international scrutiny of mental-health policies and practices 
within a sovereign country, and also because they provide fundamental 
protections that cannot be taken away by the ordinary political process.’[7] 
Among these legal instruments is the International Bill of Rights, which 
consists of the United Nations (UN) Declaration of Human Rights (UDHR, 
1948),[8] the ICESCR (1966)[9] and the International Covenant on Civil 
and Political Rights (1966).[10] Although the UDHR is not, per se, a 
legally binding instrument, it does establish a fundamental set of 
human rights that applies to all nations. Other instruments include 
the Convention on the Rights of Persons with Disabilities (CRPD, 
2006),[11] the Convention Against Torture and other Cruel, Inhuman 
or Degrading Treatment or Punishment (1983)[12] and the Convention 
on the Elimination of All Forms of Discrimination Against Women 
(CEDAW, 1979).[13] Regional human-rights law instruments include the 
African Charter on Human and People’s Rights (1986).[14] 

Nationally, the Republic of South Africa (SA) has its own set of 
human-rights laws around the rights of mentally ill persons, which are 
derived from international and regional law.[15,16] SA, having signed 
and/or ratified the abovementioned international and regional legal 
instruments, ‘[is] obliged to respect, protect and fulfil the rights 
enshrined in them’.[7,17] The Bill of Rights, under section 39(1)(b) of the 
Constitution of SA,[17] states that the courts and other legal bodies 
‘must consider international law’, and section 231(2) and (4) state that 
international law, approved by Parliament, binds the republic to that 
law. SA is therefore legally and morally bound to respect international 
and regional legal instruments.

Pertinent to the human rights of mentally ill people in SA is the 
Constitution,[17] the National Health Act No. 61 of 2003 (NHA)[18] and 
the Mental Healthcare Act No.17 of 2002 (MHCA).[19] The National 
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Mental Health Policy Framework and Strategic Plan 2013 - 2020 
(MH policy)[20] and the White Paper on the Rights of Persons with 
Disabilities[21] are also important to the human rights of mentally ill 
people in SA.

The right to health 
Health is an indispensable human right, needed for the realisation 
of other human rights, such as life and dignity, and therefore every 
person ‘is entitled to the enjoyment of the highest attainable standard 
of health conducive to living a life in dignity’.[9] The ICESCR provides 
the most comprehensive article on the right to health. In line with 
article 12.1 of the ICESCR, states recognise ‘the right of everyone to 
the enjoyment of the highest attainable standard of physical and 
mental health’.[9] The right to health is also recognised, inter alia, in 
article 5(iv) of the International Convention on the Elimination of All 
Forms of Racial Discrimination,[22] and in article 14(b) of the CEDAW.[13] 
Regionally, the right to health is recognised in the African Charter (article 
16).[14] Nationally, the right to health is enshrined in Section 27 of the Bill 
of Rights: the right to ‘healthcare, food, water and social security.’ The 
right to health must be progressively realised by the SA state, within its 
available resources.[17] 

The Committee on Economic, Social and Cultural Rights of the 
ICESCR[23,24] gives a detailed account of ‘interrelated and essential 
elements’ regarding what the right to health entails, and these 
can help improve a country’s health system. These are availability, 
accessibility, acceptability and quality. 

Availability refers to a functioning health system. This includes 
the underlying determinants of health, such as safe drinking water 
and adequate sanitation facilities, trained medical personnel and 
essential drugs,[23] as defined by the World Health Organization 
(WHO)’s Action Programme on Essential Drugs.[25] The programme 
classifies drugs for the mentally ill as essential. Furthermore, 
principle 10 of the United Nations’ Principles for the Protection of 
Persons with Mental Illness and the Improvement of Mental Healthcare 
(MI principles)[26] affirms that ‘medication shall meet the best health 
needs of the patient’. Principle 14(1)(d) states that patients should 
have access to ‘adequate, regular and comprehensive treatment, 
including supplies of medication’. An investigation into the LE 
tragedy conducted by the health ombudsman of SA[27] revealed 
that patients died of severe dehydration, and that they did not 
have access to adequate drinking water and sanitation facilities. 
In addition, the personnel at the non-governmental organisations 
(NGOs) that they were placed in were not trained medical personnel. 
Also, many of the patients did not receive their medication – 
most patients were discharged from Life Esidimeni without 
their discharge summaries.[27] The failure to discharge patients 
with their summaries may be because patients were hurriedly 
removed from the facilities of LE. These actions by the Gauteng 
Department of Health (GDoH) led to some patients becoming 
wasted and some dying prematurely.[27] The lack of availability 
of a functioning healthcare system and access to essential drugs 
unambiguously violated these patients’ right to health.

Accessibility refers to healthcare facilities, goods and services that 
are accessible to everyone without discrimination on any grounds. 
The Office of the United Nations High Commissioner for Human 
Rights states that ‘non-discrimination is a key principle in human 
rights and it is crucial to the enjoyment of the right to the highest 

attainable standard of health’.[28] However, in the context of the 
LE tragedy, this was clearly not the case. It was discovered that 
the ‘plan’ to reduce the number of patients housed at LE by 20% 
was carried out in an inconsistent manner and to cut costs.[27] The 
ombudsman’s investigation found it suspicious that NGOs were 
expected to take care of mentally ill patients at the cost of ZAR112 
per day, as compared with the ZAR320 per day that LE charged.[27] 
Could it be that these patients were discriminated against because 
they had a mental illness? The investigation found that the cost 
reduction rationale represented serious forms of neglect and denial 
(discrimination) of care to the patients.[27] The GDoH is deployed by 
the state, and therefore a violation of Section 9(3) of the Constitution 
occurred: ‘the state may not unfairly discriminate directly or indirectly 
against anyone on one or more grounds, including … disability.’[17] 
Article 25 of the CRPD states that ‘persons with disabilities have the 
right to the enjoyment of the highest attainable standard of health 
without discrimination on the basis of disability.’[11]

Acceptability refers to healthcare facilities and services that are 
respectful of medical ethics, and that improve the health status of 
patients.[23] There was a total disregard of the values of medical ethics. 
The patients’ removal from the LE facilities to ill-resourced NGOs 
resulted in morbidity and mortality, instead of an improvement in 
health status. The GDoH took no steps to ensure the acceptability of 
the NGOs. 

In terms of good quality of healthcare, principle 1(1) of the MI 
principles affirms that ‘all persons have the right to the best available 
mental healthcare,’[26] while article 25(a) of the CRPD affirms that 
persons with mental illness should be provided with quality mental 
healthcare.[11] Additionally, section 66(b) of the MHCA[19] states that 
quality treatment must be provided for mentally ill persons. The Act 
unfortunately does not define what this quality treatment entails. The 
investigation, however, did find that patients received ‘substandard 
care’. The investigation also found that several NGOs were in fact 
residential properties (not healthcare facilities) and did not have 
suitable infrastructure to house these patients.[27] The NHA defines a 
health facility as ‘a building or place … designed to provide inpatient 
or outpatient treatment’,[18] while the MHCA uses this same definition. 
Therefore, the housing of patients at these residential NGOs was 
in direct violation of both Acts. In addition, section 24(b) of the 
Constitution states that ‘everyone has the right to an environment 
that is not harmful to their health or wellbeing.’[17] The ombudsman’s 
investigation found that on inspection of the NGOs, the environment 
was not conducive to patients’ mental health. Many of the NGOs 
did not have adequate security arrangements, which put patients 
at an increased risk of danger.[27] Also, many of the NGOs lacked the 
capacity, skills and competence to look after mentally ill patients, 
which was in direct violation of section 6(1)(a) of the MHCA,[19] 
which affirms that mental healthcare must be provided at health 
establishments within its scope of practice. NGOs provided care 
outside of this definition.

The right to dignity 
The notion of dignity is often interlinked with that of social justice. 
Social justice is generally equated with the notion of fairness in 
society, including for the most vulnerable. The dignity of each human 
being in society can only be achieved when every member of society 
is treated as equal.[2,6]
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Article 1 of the UDHR,[8] article 3 of the CRPD,[11] article 5 of the African 
Charter[14] and section 10 of the Constitution[17] affirm that everyone 
has a right to dignity. The African Charter explicitly states that ‘every 
individual shall have the right to the respect of the dignity inherent in 
a human being, and to the recognition of his legal status. All forms of 
exploitation and degradation of man, particularly … cruel, inhuman 
or degrading punishment and treatment shall be prohibited.’[14] 
Regrettably, some of the patients were forced to sleep on floors, 
went hungry and suffered from dehydration, depriving them of their 
dignity[27] and subjecting them to cruel, inhumane and degrading 
treatment, which was also in violation of the Convention against 
Torture.[12] Once more, the transfer of mentally ill patients is regulated 
by section 72 of the MHCA.[19] This means that patients should 
be transferred in a suitable and dignified manner. However, the 
investigation found that this was not the case. The CRPD[11] highlights 
dignity of persons with mental disabilities in several articles. Article 19 
underpins the right of people with mental disabilities to live in society, 
equal to others. This aims to ensure the development and growth of 
people with mental disabilities to achieve self-worth and dignity. 
Additionally, the care of people with mental disabilities is highlighted 
in article 25, which requires ‘health professionals to provide care of 
the same quality to persons with disabilities as to others … raising 
awareness of the human rights, dignity, autonomy and needs of 
persons with disabilities through training and the promulgation of 
ethical standards’.[11] The GDoH, however, by unashamedly failing to 
adhere to ethical norms and standards, abominably violated the right 
to dignity of these patients.

The right to life
Article 3 of the UDHR,[8] article 10 of the ICESCR,[9] article 10 of the 
CRPD,[11] article 4 of the African Charter[14] and section 11 of the 
Constitution[17] affirm that every human being has a right to life. 
Despite this, the ombudsman’s investigation concluded that patients 
died under unlawful circumstances, and that their right to life was 
violated.[27] While the right to health is dependent on the realisation 
of other rights, a compelling argument can be made for the right to 
life being dependent on the rights to health and dignity. To illustrate 
this, article 10 of the CRPD,[11] on which SA based its White Paper, 
establishes that ‘state parties reaffirm that every human being has the 
inherent right to life and shall take all necessary measures to ensure 
its effective enjoyment by persons with disabilities on an equal 
basis with others.’ The key notion in this affirmation is ‘shall take all 
necessary measures’, and that includes the realisation of the rights to 
health and dignity. The GDoH did not take all the necessary measures 
to fulfil the right to life of these patients. Perhaps, if it had done so, 
their unlawful deaths could have been averted. 

The legal and moral duties of the GDoH 
SA and its duly appointed subsidiary, the GDoH, are bound by 
international and regional law under the Constitution (s 231(2) 
and (4)). The GDoH is required by law to follow and apply any 
international and regional law relevant to SA. According to section 
3(2) of the NHA,[18] ‘every provincial department … must establish 
such health services as are required in terms of this act, and all health 
establishments and healthcare providers in the public sector must 
equitably provide health services.’ In addition, section 25(1) of the act 
states that ‘the relevant member of the executive council must ensure 

the implementation of national health policy, norms and standards in 
his or her province,’ i.e., in this case, the MH policy. The GDoH and the 
former member of the executive council (MEC) had a legal and moral 
duty to ensure that international, regional and national laws, polices 
and guidelines were being adhered to. Although the NGOs played a 
huge role in the deaths and ill treatment of these patients, they were 
contracted by the GDoH, who were fully aware that the NGOs were not 
capable of caring for mentally ill patients, professionally, medically or 
structurally. The GDoH was also advised by various stakeholders not to 
transfer the patients.[27] Therefore, if the department could not provide 
the requisite standard of care for their patients, they had a legal duty 
to contract suitably qualified healthcare providers, as stipulated in 
the NHA.[18] Furthermore, the MHCA,[19] in its preamble, recognises 
that ‘there is a need to promote the provision of mental healthcare 
services in a manner which promotes the maximum mental wellbeing 
of users of mental healthcare services and communities in which they 
reside.’ Therefore, considering all laws, policies and guidelines cited 
herein, it can reasonably be concluded that the GDoH fell foul of their 
legal and moral obligations and duties, by negligently consigning 
the care of their patients to the hands of incompetent people and/or 
facilities that lacked the necessary capacity. 

Conclusion
SA has done considerably well by signing international law and 
enacting legislation aimed at realising the human rights of mentally 
ill people. While this is laudable, the Life Esidimeni tragedy is, 
however, an indication of how far SA is from realising the human 
rights of the mentally ill. Protecting the rights of mentally ill people 
is important, as they safeguard patients from neglect and abuse. 
However, the implementation of laws to defend these rights 
remains an important factor if we are to avoid tragedies like that 
which occurred in the Life Esidimeni situation. It is high time that 
our country moved away from protections being just a paper 
exercise. Our state has a responsibility to be accountable to all its 
citizens – even those who are mentally ill. 
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