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At Weskoppies Hospital, victim evaluations are 
done by psychologists and psychiatrists. The 
evaluating psychologist or psychiatrist may be 
subpoenaed to testify in court about their findings 
during trial proceedings. The findings of such 

evaluations are sent to the courts in the form of reports. The 
reports serve as expert evidence in court regarding the victim’s 
mental state. Before reporting on the findings in these reports, 
we should pay attention to the challenges inherent in evaluating 
intellectually disabled victims and the relevant definitions of 
the areas of functioning on which the courts ask an opinion; the 
clinician is required to consult both South African (SA) legal 
definitions as well as internationally accepted psychiatric and 
psychological definitions.

A major factor in the assessment of victims with intellectual 
disability is the nature and level of intellectual disability present. 
Persons with intellectual disability often exhibit impairment in 
their ability to communicate their distress clearly and accurately 
relay an experience of a specific event. This may complicate the 
clinician’s task in gaining a clear understanding of the victims’ 
experience of the rape incident and assessing their overall mental 
state. 

A second major challenge is the limitation of the ability to use 
formal psychometric instruments to assess intellectual disability. The 
Diagnostic and Statistical Manual of Mental Disorders, 5th edition 
(DSM-V)[1] recommends that specifiers indicating the severity of 

intellectual disability be based on an individual’s adaptive functioning 
rather than an intelligence quotient (IQ) score, and supports this 
recommendation by indicating that adaptive functioning determines 
the level of support an individual requires, and that IQ scores are less 
valid at the lower end of the IQ range. 

The assessment of rape victims is a sensitive matter and poses 
a number of challenges to the clinician. Rape victims are often 
traumatised by their experience, and this can make them reluctant 
to talk about the incident. In a study done by Elklit et al.,[2] it was 
found that ~70% of sexual assault victims experienced significant 
levels of traumatisation, with 45% reporting symptoms consistent 
with a probable post-traumatic stress disorder (PTSD) diagnosis. 
In an SA study by Shabalala,[3] it was found that victims with 
intellectual disability were particularly at risk of developing PTSD 
after experiencing a traumatic incident, because of factors related 
to their disability. The evaluators also suggested that the collateral 
reports given by caregivers regarding the victims’ functioning may 
well underreport trauma-related symptoms. In addition, Au et al.[4] 
found that cooccurring and comparably severe PTSD and depression 
symptoms are pervasive among female sexual assault survivors. 

The courts usually seek clarity on four areas of a suspected 
mentally disabled victim’s functioning, namely the victim’s:
•	 mental age
•	 level of mental retardation
•	 ability to consent to sexual acts
•	 competency as a witness/ability to testify in court proceedings.
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Mental age
Weschler[5] commented in The Measurement and Appraisal of Adult 
Intelligence that mental age is a term first used by French psychologist 
Alfred Binet, who introduced the intelligence test in 1905. The term 
was then used to define different degrees or levels of intelligence. This 
presupposed that intellectual ability could be measured and that it 
increased with age. Binet devised a series of graded intellectual tasks 
whereby intelligence could be measured, and described a mode of 
evaluating the results in terms of age units such that the average child 
of 6 years old might be said to have a mental age of 6 years old. This 
technique of scoring tests in terms of age units came to be known as the 
mental age method, and the scores obtained by this method as mental 
ages. Originally, the differences between mental age and chronological 
age were used to compute IQ. Modern intelligence tests no longer 
compute scores using the IQ formula. Instead, intelligence tests give a 
score that reflects how far the person’s performance deviates from the 
average performance of others who are the same age. 

Mental retardation/intellectual disability
According to the DSM, 4th edition (text revised) (DSM-IV-TR),[6] a 
diagnosis using the term mental retardation is made if an individual 
has significantly below-average intellectual functioning, as defined 
by an IQ ≤70. In addition, limitations in adaptive functioning are 
present in at least two of the following skill areas: communication, 
home living, self-care, self-direction, use of community resources, 
functional academic skills, social/interpersonal skills, work, leisure, 
health and safety. The onset must occur before the age of 18 years. 
The DSM-IV-TR classifies mental retardation into four stages based 
on severity: mild (IQ 50 - 55 to ~70), moderate (IQ 35 - 40 to 50 - 55), 
severe (IQ 20 - 25 to 35 - 40) and profound (IQ <20 - 25).

The DSM-V[1] has adopted the term intellectual disability as 
opposed to the term mental retardation. The reasoning behind this is 
that the term intellectual disability is used in research, education and 
legal fields and has become the more acceptable term. The American 
Psychiatric Association[6] categorises intellectual disability into three 
domains, namely conceptual, social and practical. In moving away 
from the DSM-IV-TR’s apparent emphasis on IQ scores as indications 
of severity of intellectual impairment, the association defines the 
various levels of severity on the basis of adaptive functioning and 
not IQ scores, because adaptive functioning determines the level of 
support required. They also comment that IQ measures are less valid 
at the lower end of the IQ range. 

The Mental Health Care Act No. 17 of 2002[7] defines ‘severe or 
profound intellectual disability’ as a range of intellectual functioning 
extending from partial self-maintenance under close supervision, 
together with limited self-protection skills in a controlled 
environment through limited self-care and requiring constant 
aid and supervision, to severely restricted sensory and motor 
functioning and requiring nursing care. 

In a study done by Pillay[8] at Fort Napier Hospital, it was found 
that in 106 cases that presented over a 3-year period ending in 
2008, 16  (15.1%) cases were diagnosed with mild mental retardation, 
43  (40.6%) with moderate mental retardation, 41 (38.7%) with severe 
mental retardation and 2 (1.9%) cases with profound mental retard
ation. Four (3.8%) cases were not classified with mental retardation. 
Calitz et al.[9] found in a study conducted at the Free State Psychiatric 

Complex that in 137 cases that presented over a 7-year period from 
2003 to 2009, 20 (14.6%) were diagnosed with mild mental retardation, 
92 (67.2%) with moderate mental retardation and 25  (18.3%) with 
severe mental retardation. No cases were diagnosed with profound 
mental retardation. 

Ability to consent to sexual acts
The Sexual Offences and Related Matters Act No. 32 of 2007[10] 
defines a person with mental disability as a person affected by any 
mental disability, including any disorder or disability of the mind, to 
the extent that he or she at the time of the alleged commission of the 
offence in question was: 
•	 unable to appreciate the nature and reasonably foreseeable conse

quences of a sexual act 
•	 �able to appreciate the nature and reasonably foreseeable conse

quences of such an act, but unable to act in accordance with that 
appreciation

•	 unable to resist the commission of any such act
•	 �unable to communicate his or her unwillingness to participate in 

any such act.

Under these circumstances, such a mentally disabled person would be 
found to be incapable of consenting to a sexual act.

In a study addressing the capacity of people with intellectual 
disability to give consent to sexual acts, Murphy and O’Callaghan[11] 

found that these adults were significantly less knowledgeable about 
almost all aspects of sex, and appeared significantly more vulnerable 
to abuse, having difficulty at times distinguishing abusive from 
consenting relationships. However, some adults with intellectual 
disabilities did show knowledge of sex and sexual relations in most 
areas, especially if they had relatively high IQs and had had sex 
education. 

Calitz et al.[9] found that most participants in their study (98.5%) 
were unable to give consent to sexual intercourse, with only 1.5% 
found to be able to do so. 

Pillay[8] found that in 65.1% of cases, the victims were not capable 
of making an informed decision to consent to sexual intercourse. This 
figure included children below the statutory age of consent. 

Competency as a witness/Ability to testify in 
court proceedings
A person’s ability to testify in court or competency as a witness is 
defined by the Criminal Procedures Act No. 51 of 1977,[12] which 
states that ‘no person appearing or proved to be afflicted with mental 
illness or to be labouring under any imbecility of mind due to 
intoxication or drugs or the like, and who is thereby deprived of the 
proper use of his reason, shall be competent to give evidence while so 
afflicted or disabled’. This Act thus makes provision for assessments 
assessments of a person’s ability to testify in court or competency as 
a witness, but typically presents a legal definition that leaves room 
for interpretation within the clinical context, and uses inaccurate and 
outdated medical terms such as ‘imbecility’. 

Kebbell et al.[13] commented on the examination in court of the 
testimony of people with intellectual disability. They stated that the 
way in which witnesses are examined in court does little to ensure that 
their memories are as accurate as possible. People with intellectual 
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disabilities should be questioned in such 
a way that their ability to give accurate 
evidence in court is maximised. They also 
point to the fact that often the increased 
suggestibility of witnesses with intellectual 
disabilities is exploited by suggestions that 
they are lying or have an inaccurate memory. 
In addition, they noted that the questioning 
of witnesses with intellectual disabilities was 
almost identical to that of witnesses from the 
general population, indicating that lawyers 
are not altering their questioning behaviour 
for witnesses with intellectual disabilities. 
Pillay[14] argued that every attempt must 
be made to find reasons why intellectually 
disabled victims should be permitted to give 
evidence in the first place rather than why 
they should not be allowed to testify. He also 
calls for a more user-friendly legal system, 
especially with regards to the intellectually 
disabled. 

In a recent study, Phaswana et al.[15] found 
in their sample of rape victims referred for 
evaluation by the court that 53.6% could 
testify in court and 46.4% were unable to do 
so. In addition, they found two significantly 
associated variables associated with the 
victims’ ability to testify, namely the residential 
category of the victim and the level of mental 
retardation of the victim. Victims from 
rural areas and victims with severe mental 
retardation were significantly more often 
found to be unable to testify in court.

Calitz et al.[9] found that of 137 cases, only 
one victim could testify in court. This victim 
was diagnosed with mild mental retardation. 
The rest of the cases (98.5%) were found 
to be unable to testify in court, and had 
diagnoses of mild, moderate or severe mental 
retardation. 

Objective
The objective of the current study was to 
present the findings in the reports compiled 
by psychologists and psychiatrists at 
Weskoppies Hospital, following evaluations 
of rape victims evaluated between 2009 and 
2013, more specifically as they relate to the 
court’s referral questions. A second objective 
was to draw a comparison between the study 
findings and those of similar studies done at 
other psychiatric institutions.

Methods
The current study took a retrospective and 
descriptive approach to the data gathered. 

The data were obtained from the reports 
written by psychologists and psychiatrists 
at Weskoppies Hospital during the period 
2009 - 2013. A total of 108 reports were 
written during this period. These reports 
were accessed via the hospital’s electronic 
database. 

The reports were summarised on a data-
capturing sheet according to different 
categories mentioned in the reports, namely 
age, gender, race, home language of the 
victim, reason for referral, assessment 
method and the use of interpreters. The 
report findings were categorised according 
to the following referral questions: (i) 
competency as a witness; (ii) ability to give 
consent to sexual acts; (iii) mental age; and 
(iv) level of mental retardation.

Approval for the study was granted by the 
Research Ethics Committee of the Faculty 
of Health Sciences, University of Pretoria. 
Permission to access the hospital’s electronic 
database was granted by the chief executive 
officer of Weskoppies Hospital. 

Results
In the reports, mention is made that 
assessments of each victim included 
interviews with the victim as well as with 
their family members, when possible, 
perusal of the information contained in the 
legal documents, and psychometric testing, 
where possible. In some cases the use of an 
interpreter was required. 

Sociodemographic features
During the 5-year period between 2009 
and 2013, 108 rape victim reports were 
written. Table 1 summarises the victims’ 
sociodemographic information. Of the 
108 rape victims assessed, 8 (7.4%) were 
male and 100 (92.6%) were female. Only 
74 reports make mention of the victim’s 
home language. The most commonly 
spoken home languages were Sesotho 
(n=24, 32.4%), Setswana (n=19, 25.7%) 
and isiZulu (n=13, 17.6%). In 34 (31.48%) 
reports, no mention was made of the 
victim’s home language. 

The victims’ age ranged from 6 to 
77  years, with most victims (45.3%) falling 
in the 11 - 20-year age group. The second 
largest age group was between 21 and 30 
years (28.4%) followed by the 31 - 40-year 
age group (11.6%). In 13 (13.7%) reports, 
there was no mention of the victim’s age. 

Number of reports by psychologists 
and psychiatrists
Of the 108 reports, 96 (88.9%) were written 
by psychologists and 12 (11.1%) were written 
by psychiatrists (Table 2). 

Number of reports written, 2009 - 2013
Seventeen reports were written in 2009 
(15.7%) and 10 (9.3%) in 2010 (Table 3). 
A substantial increase (n=27, 25%) in 
the number of reports written occurred 
in 2011, which produced a quarter of the 
reports analysed in the study. A decrease 
occurred in 2012, with the total number 

Table 1. Sociodemographic features of 
rape victims evaluated at Weskoppies 
Hospital, 2009 - 2013 (N=108)
Characteristics n (%)

Gender

Male 8 (7.4)

Female 100 (92.6)

Home language (n=74)*

isiZulu 13 (17.6)

isiXhosa 1 (1.4)

Afrikaans 3 (4.0)

English 3 (4.0)

isiNdebele 2 (2.7)

Sesotho 24 (32.4)

Setswana 19 (25.7)

Siswati 7 (9.5)

Tshivenda 0 (0.0)

Xitsonga 2 (2.7)

Age (n=95)†

1 - 10 6 (6.3)

11 - 20 43 (45.3)

21 - 30 27 (28.4)

31 - 40 11 (11.6)

41 - 50 4 (4.2)

51 - 60 2 (2.1)

61 - 70 1 (1.0)

71 - 80 1 (1.0)
*No language mentioned in 34 reports.
† No age mentioned in 13 reports.

Table 2. Number of reports by psycho
logists and psychiatrists (N=108)

n (%)

Psychologists 96 (88.9)

Psychiatrists 12 (11.1)
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of reports written for that year totalling 
13 (12%). 

In recent years, there has been a 
significant increase in the number of rape 
victim referrals to Weskoppies Hospital. 
During the period 2009 - 2014, victims 
have been referred from Mpumalanga and 
Gauteng provinces to Weskoppies Hospital 
for evaluation. 

Mental age of the victims
A quarter of the reports that commented on 
the victims’ mental age found that they had a 
mental age of between 6 and 8 years (25.0%) 

(Table 4). The next most prevalent mental 
age group was the 4 - 6-years group (23.5%). 
Fourteen (20.6%) victims fell within the 8 - 
12-year mental age range. The vast majority 
of reports (58.8%) did not comment on the 
victims’ mental age.

Level of mental retardation 
In most cases, (n=22; 21.8%) the rape 
victims were diagnosed with moderate 
mental retardation; this was followed closely 
by moderate-to-severe mental retardation 
(n=21, 20.8%) (Table 5). The third most 
prevalent diagnosis was mild-to-moderate 
mental retardation (n=14, 13.9%) and the 
fourth was severe mental retardation (n=11, 
10.9%) followed closely by mild mental 
retardation (n=10, 9.9%). Five (4.9%) victims 
were diagnosed with borderline intellectual 
functioning. In 9 (8.9%) cases, rape victims 
were found not to have a diagnosis of mental 
retardation. In 8 (7.9%) cases, unspecified 
mental retardation was diagnosed. Seven 
(6.4%) reports did not mention mental 
retardation. 

Ability to consent to sexual intercourse 
and testify in court
Most reports (n=61, 56.6%) found that the 
rape victims were not able to consent to 
sexual intercourse (Table 6). In 19 (17.6%) of 
the cases, they were found to be able to give 
consent to sexual intercourse. No comments 
were made regarding the victim’s ability to 
consent to sexual intercourse in 28 (25.9%) 
cases. On the victim’s ability to testify in 
court, 29 (26.9%) of the reports found victims 
able to testify in court and 71 (65.7%) found 
them to be unable to. In 8 (7.4%) reports, no 
comments were made regarding the victim’s 
ability to testify in court. 

Discussion 
The results indicated that the referrals 
from the court for the evaluation of rape 

victims were appropriate. As was reported by 
Calitz[16] at the Free State Psychiatric Complex 
in Bloemfontein, an increase in referrals 
for rape victim assessments (Table  3) was 
also found at Weskoppies Hospital, as is 
highlighted in this study.

From the results it also seems that 
there is a lack of collateral information 
in the assessments. In the assessment of 
intellectual impairment, it is crucial that 
collateral information be obtained before a 
diagnosis is made. As many of the victims 
were only accompanied by police officers 
or family members who do not necessarily 
have the ability to give an accurate history 
of the victim’s intellectual functioning, it 
is up to the clinician to ensure that such 
information is obtained before a diagnosis is 
made. Of particular interest would be school 
reports or first-hand reports of the primary 
caregivers, commenting on the victim’s 
level of functioning. In addition, more use 
can be made of psychometric instruments 
to measure intellectual and adaptive 
functioning. In only 5 (8%) of the reports 
analysed, mention was made of the use of 
additional psychometric testing to support 
the clinical findings. The use of adaptive 
behaviour scales and intellectual assessment 
instruments might aid in coming to a proper 
diagnosis that may increase the weight that 
such a report carries in court proceedings. 

With regard to the age ranges, it is 
noteworthy that more than half of the victims 
were either children or teenagers, while more 
than three-quarters were under the age 
of 30. This finding suggests that the most 
vulnerable age groups to fall victim to sexual 
offences are children, adolescents and young 
adults. Victim profile and perpetrator profile 
and report rates may influence these results.

As part of rape victim assessments, the 
courts request opinion on the mental age 
of the victims. Mental age was initially used 
to calculate level of intelligence compared 

Table 3. Number of reports written, 
2009  - 2013 (N=108)
Year n (%)

2009 17 (15.7)

2010 10 (9.3)

2011 27 (25.0)

2012 13 (12.0)

2013 41 (38.0)

Table 4. Age of the victims (N=68)
n (%)

Mental age*†

3 - 4 10 (14.7)

4 - 6 16 (23.5)

6 - 8 17 (25.0)

8 - 12 14 (20.6)

12 - 15 1 (1.5)

15 - 17 1 (1.5)

Chronological age 9 (13.2)
*Mental age not mentioned in 40 reports.
† Age ranges are as indicated on the reports.

Table 5. Level of mental retardation 
(N=101)*
Severity of mental retardation n (%) 

Borderline intellectual functioning 5 (4.9)

Mild 10 (9.9)

Mild to moderate 14 (13.9)

Moderate 22 (21.8)

Moderate to severe 21 (20.8)

Severe 11 (10.9)

Profound 1 (1.0)

Unspecified 8 (7.9)

No mental retardation 9 (8.9)
*Mental retardation not mentioned in seven reports.

Table 6. Ability to consent to sexual intercourse and testify in court (N=108)
Ability to consent to sexual intercourse, n (%)

Yes No No comments

19 (17.6) 61 (56.5) 28 (25.9)

Ability to testify in court, n (%)

Yes No No comments

29 (26.9) 71 (65.7) 8 (7.4)
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with that of others of the same chronological age. More recently, IQ 
scoring has become the more relevant and accepted way of measuring 
intelligence, as is evidenced by its incorporation in diagnostic criteria 
of intellectual disability. Furthermore, the emphasis of intellectual 
disability evaluation has shifted in the direction of evaluation of 
adaptive functioning. In light of this, we argue that having to 
comment on mental age as part of a rape victim assessment is 
outdated, unnecessary and may be misleading to the courts. The 
core questions that the court asks can be answered without having to 
refer to mental age. This might explain why so many of the evaluated 
reports made no mention of mental age.

Of the reports, 91% found that the victims suffered from 
intellectual impairment. A wide range of severity of intellectual 
disability was found in this study, compared with the study by 
Calitz et al.,[9] who found that around two-thirds of their victim 
population were moderately intellectually disabled. Many possible 
variables could explain the difference in the findings at the two 
different sites. 

More than half of the assessed reports gave an opinion that the 
victim did not have the ability to consent to sexual acts, while only 
17.6% could do so. This finding is significantly higher than Calitz et 
al.[9] found in their study, namely that only 1.5% of the victims were 
able to consent to sexual intercourse. It is noteworthy that more than 
a quarter of the reports did not comment on the victim’s ability to 
consent to sexual acts even though the courts specifically requested 
it. The reasons behind this surprising finding should be explored in 
a future study.

The results of this study revealed that just over a quarter of the 
victims were found to be able to testify in court, but that a majority 
(almost two-thirds) could not. These findings are in stark contrast to 
those of Calitz et al.,[9] who found that more than 99% of their victim 
sample were unable to testify. Calitz et al.[9] found that regardless of 
level of intellectual functioning, most of their assessed rape victims 
could not testify in court, whereas the current study found that some 
victims could testify in spite of suffering from varying degrees of 
intellectual disability. There are many possible variables that could 
play a role in the differing opinions at these sites.

Future studies may focus on specific assessment methods as well 
as the relationships between severity of intellectual disability, ability 

to consent to sexual acts and the ability to testify in court, which are 
limitations of the present study. 

Conclusion
Rape victim assessment reports play an important part in court 
proceedings. Victims often suffer from intellectual disability, which 
impairs their ability to contribute to court proceedings or give consent 
to sexual intercourse. More emphasis can be placed on obtaining 
collateral information in the assessment of these victims. 
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