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Abstract

While H. Odera Oruka is best known for his views sage philosophy, he spent a
considerable portion of his philosophical carearaging over the question of human rights.
The present paper argues that there is need ftrefuphilosophical reflection on Oruka’s

account of the foundation of human rights with ewio refining it.

Key Words

Odera Oruka, human rights, human minimum, liberty

Introduction

While H. Odera Oruka is best known for his worksage philosophy, he also spent a
considerable portion of his philosophical reflenBoand writings on the question of human
rights. This fact is most evident in hBunishment and Terrorism in Afric§1985),
Philosophy of Libert{1991), andPractical Philosophy(1997). Whereas some scholars have
given some attention to Oruka’s concern for humghts, many of them have sought to
examine the internal coherence of his views and tleéevance to contemporary society
without delving into the question of the rationafehsibility of his account of the foundation

of human rights.

Consequently, the present paper seeks to answeguidsion: “To what extent is Odera
Oruka’s account of the foundation of human riglagonally defensible?” The task of this
paper is undertaken with the conviction that thg wetruly honour Professor Oruka is to use
his ideas as a springboard for further philosophilections on Africa’s overall

development.

The paper sets out with an historical survey of aarights theory from ancient Greece to
the present. Thereafter, it presents an expositiddruka’s conception of human rights. This

is followed by a critique of Oruka’s account of fleeindation of human rights.
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Human Rights Theory: An Historical Survey

Human rights are entitlements that are morally oteeduman beings by other human beings
(Wiredu 1996, 172). The idea of human rights isdm&ed upon the notion that every
individual human being, by virtue of his or her hamty, should have the freedom to define,
pursue and realize his or her conception of theldde. From this fundamental conviction

arises a whole series of rights designed to enbatesuch basic conditions of liberty exist for

all members of humankind (Preece 2001).

It is difficult to gainsay the fact that while imgdinous African communities held the human
person in high regard, they did not engage in eltbodiscourse on human rights. Wiredu
(1998) challenged African philosophers to utilihe tesources of their indigenous languages
to test the veracity of various assertions madeiainaligenous African thought. Leading by
example, he subjected tempels’ assertion thatherAfricans "Being is force and force is
being” to scrutiny based on the Akan language, eodcluded that it is impossible to
translate it into Akan. The implication is that Tjgahs’ claim cannot be true of Akan thought.
It would be interesting to see similar analyseswwitgard to human rights discourse. On my
part, belonging to the Luo ethnic group to whiclukar also belonged, | can confirm that the
phrase “human rights” cannot be translated intolddwdn Kiswabhili, the almost eubiquitous
East African language, the term “right” is usuakynderechaki, the same word used to refer
to justice. This rendering makes sense in the lighhe fact that rights are entittements, and
justice is all about ensuring people enjoy theititiements. Yet while the West has long
come to speak both of “rights” and “justice”, thdriéan languages | am familiar with
(Dholuo, Kiswahili and Kikuyu) do not have separtems for the two concepts. The upshot
of these observations is that until the 20th centanman rights discourse was a distinctively
Western affair. It follows that Oruka’s contributito this discourse can better be understood
by taking cognizance of its Western roots, thusdh#ine of the history of that discourse

below.

The development of Western theories about law &edstate from the time of Plato and
Aristotle has a direct bearing both on modern malittheory and on the respect for the
individual's dignity acknowledged by the state las tight of every individual (Vallat 1970,

pp.viii-ix). The earliest Greek philosophers foalig® investigating the “stuff” of nature, that
is, to understand what the universe was made @&.prbblem of the nature of matter, and its
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transformation into the myriad things of which theiverse is made, engaged the natural
philosophers, commencing with Thales, the leaddghefMilesian school, who asserted that
the primary principle in the universe was watert Boaximander, Thales’ pupil, the origin

of all that is was “the Boundless” or “the unlindtg(Greek: 'apeiron’, i.e. 'that which has no
boundaries’). For the third and last of the threiedian giants, Anaximenes, air was the
source of all things. Other ancient Greek thinkas® explored the nature of the universe,
among them Pythagoras, Heraclitus, Parmenides,igus, Democritus, Empedocles and

anaxagoras.

During the Golden Era of Greek philosophy (5th tto @enturies B.C.E.), Greek thought went
through the so-called Socratic turn - a shift frpreoccupation with the universe to a focus
on the nature of the human person, a shift, thafreen cosmocentric to anthropocentric
inquiries. This is why this era is also often rederto as the “anthropocentric period”. Thus
Socrates, Plato and Aristotle had a lot to say atiminature of the human person, viewing
the person as a being higher than plants and asirmaparticular, Aristotle asserted, in his
Nicomachean Ethick13, that the soul manifests its activity in e@mt"faculties" or "parts"

which correspond to the stages of biological dguelent, and are the faculties of nutrition
(peculiar to plants), that of movement (peculiamtomals), and that of reason (peculiar to
humans). Furthermore, De animalll.13, Aristotle singled out that capacity forlderative

imagination as the human person’s defining feature.

Aristotle’s view that reason is what distinguistesnankind from other living beings had a
significant impact on subsequent Western thoughts Ts perhaps best illustrated by the
views of Immanuel Kant that reason is what distislges human beings from other animals.
Kant holds that in contrast to sense data, humasoreis universal and self-consistent -
reason doesot depend on circumstances and individual percepttomas Kant's view that

the human person has infinite intrinsic value dukis$ or her ability to reason (Kant 1785).

Our account of the origins of human rights woulditheomplete without a mention of the Judeo-
Christian contribution to the topic. That heritagdased on the worldview presented in the Bilvle, i

which the human person is superior to all othendieby virtue of being made in the image of God:

... God said, “Let us make man in our image, afterlikeness: and let them
have dominion over the fish of the sea, and overfolwl of the air, and over
the cattle, and over all the earth, and over eceegping thing that creepeth
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upon the earth.” So God created man indvisr image, in the image of God
created he him; male and female created he theih.God blessed them, and
God said unto them, “Be fruitful, and multiply, aneblenish the earth, and
subdue it: and have dominion over the fish of &, and over the fowl of the
air, and over every living thing that moveth upbe earth” (Genesis 1:26-28;
see also Psalm 8:3-8; James 3:8-9).

The Protestant Reformation in the 16th antl ¢&nturies C.E. reinforced the biblical doctrine
of the incomparable nobility of the human persawtigh the affirmation of another biblical

doctrine, namely, the priesthood of all believergjoctrine which upheld the right of every
individual believer to be guided by his or her aoesce, with the ultimate authority being
Scripture rather than a special priesthood (Bur@ig0l see John 14:6; 1 Peter 2:3-10;
Revelation 1:5-6).

Furthermore, ideas about human rights are drawn tle concept of natural justice, natural
law or natural rights, also going back to the amici&reeks (Sigmund 1971), but also
influenced by Locke’s interpretation of Judeo-Clmausity. In distinguishing between “natural
justice” and “legal justice”, Aristotle stated thdhe natural is that which has the same
validity everywhere and does not depend upon aaoept ( Aristotle 2000Nicomachean
Ethics 189). Thus according to Aristotle, the meansdetermining the form and content of

natural justice is the exercise of reason, withbatinfluence of prejudice or desire.

Partly following Aristotle, John Locke, in hiBnvo Treatises of Governmefit688), claimed
that individuals possess natural rights, indepetigen the political recognition granted them
by the state. Thus the individual possessed thgktsreven before the state was formed. For
Locke, natural rights flowed from natural law, whioriginated from God. This implied that
it was incumbent upon us to rightly discern thel wil God if we were to arrive at moral
prescriptions that were in harmony with the natuights that God had put in place.
According to Locke, our duty of self-preservatiengod entailed the necessary existence of
basic natural rights to life, liberty and proper&ar him, governments existed to protect and
promote the natural rights of their citizens (Lod&90). Here we see an early expression of
one of the salient themes in Western human rigstoodrse, namely, that governments ought
to be restrained from interfering with their citnze liberties. Indeed, even Thomas Hobbes,
who advocated a sword-wielding sovereign, had tiedit was impossible for the individual

to concede his or her right to life to the sovemdigobbes 1904).
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Thomas Paine, in hifhe Rights of Mancontended that the French Revolution of 1789 was
justified on the grounds that popular political akition is permissible when a government
does not safeguard the natural rights of its peopte Paine, human rights originate in
Nature. As such, rights cannot be granted viaipalictharter, because that would imply that
rights were legally revocable, and hence priviledgesis introduction tor'he Rights of Man

in 1792, Paine graphically described the effectthefilliberal governments of the so-called
old world prior to the American revolution as falls: “Freedom had been hunted round the
globe; reason was considered as rebellion; angléwery of fear had made men afraid to
think” (see Paine 1972).

Neo-Darwinist evolutionism has also been viewedaound basis for human rights. This
account of the origins of the universe is frequedtlided into cosmic evolutionism (the big
bang from which the stars, planets and their mopuogoortedly emerged), chemical
evolutionism (the primordial soup from which, purgally, the first single-celled life form
emerged), biological evolutionism (through whiche teingle-celled life form allegedly
gradually developed into complex forms of life, mutating in the emergence diomo
sapiens- the human being), social evolutionism (the depsilent of human groups from
simple hunter-gatherer communities to highly tedbgiaed societies), and conscious
evolutionism (the process through which human I®eg said to participate in determining
the direction and pace of their further evolutitmough deliberative action) (see Andrews
1978; Johnson 1991; Ratzsch 1996). According ®\tlew, the human person, by virtue of
being the most evolved form of life, has the moesiponsibility to consciously facilitate the
further positive development of his/her speciesesponsibility which must be fulfilled

through respect for human rights.

The content of human rights discourse has undergmmsiderable change since ™0

December 1948, when the General Assembly of théedmilations adopted and proclaimed
the “Universal Declaration of Human Rights” (Unitéttions 1948). The Preamble to the
declaration takes it to be self-evident that “reutign of the inherent dignity and of the equal
and inalienable rights of all members of the hurfemily is the foundation of freedom,

justice and peace in the world”. The preamble gweto state that it is vital to protect human
rights by the rule of law in order to circumvenbe#lion against tyranny and oppression.

Article 1 of the Declaration states that “All humbeings are born free and equal in dignity
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and rights. They are endowed with reason and cemseiand should act towards one another
in a spirit of brotherhood.” The Declaration go@sto recognize the kinds of rights typically
espoused by the Western liberal democratic traditsuch as life, liberty and security of
person (Art.3), freedom from slavery (Art.4), freed from torture (Art.5), and equality
before the law (Art.7).

The rights recognised by the Universal Declaratbihluman Rights can be divided into six
or more familiessecurity rightsthat protect people against crimes such as munuzssacre,
torture, and rapegue process rightghat protect against abuses of the legal systarh as
imprisonment without trial, secret trials, and esgige punishmentsliberty rights that
protect freedoms in areas such as belief, expmesagsociation, assembly, and movement;
political rights that protect the liberty to participate in poltichrough actions such as
communicating, assembling, protesting, voting, aadving in public officeequality rights
that guarantee equal citizenship, equality befoeelaw, and nondiscrimination; amsdcial

(or “welfare™)rightsthat require provision of education to all children gndtections against
severe poverty and starvation (Nickel 2012).

The Universal Declaration of Human Rights was dediinto two Covenants, which the UN
General Assembly adopted on 16th December 1966 wdmch came into force in 1976.
These were thénternational Covenant on Economic, Social andt@al Rightsand the
International Covenant on Civil and Political Right{United Nations 1966a, 1966b
respectively). Together with the Optional Protocols, they constituthe so-called

"International Bill of Human Rights".

Since the UN'’s “Universal Declaration of Human Rgjhin 1948, we have witnessed
growing agitation for women's rights, right to aaltby environment, and collective rights,
among others (Twiss 2004). Discourse on human gighirrently acknowledges three
categories of entitlements, referred to as “gerarat of rights.

First, there are the entitlements that constitute frad aqual citizenship and include
personal, political, and economic rights, usuatiingly referred to as “civil rights”. These
have been advocated most articulately by the Wedtberal tradition, and espoused in
numerous political documents such as the congitatof many countries, including Kenya’s

independence constitution as well as the curreat(s@e Republic 1963; Republic 2010).
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Second there are economic welfare entitlements, inclgdiights to food, shelter, medical
care, and employment. The increasingly dominanwwvig that such welfare rights are
preconditions for promoting free and equal citizepenvisaged by the first generation rights
described above (Marshall 1965; Waldron 1993; SumsR001). The United Nation’s
“International Covenant on Economic, Social, andt@al Rights” provides that the state
parties to the agreement “recognize the right ef'gane to an adequate standard of living for
himself and his family, including adequate foodtleing and housing, and to the continuous
improvement of living conditions” (United Nation8@6a, Art.11 (1)).

Third, there are what may be broadly termed “rightsutfucal membership”. These include

language rights for members of cultural minoriteesl the rights of indigenous peoples to
preserve their cultural institutions and practicasd to exercise some measure of political
autonomy (Kymlicka 1995). There is some overlapveen this category of rights and the
first-generation rights above, as is evident wébard to the right to religious liberty, but the

rights of cultural membership are broader. The éthiNations “International Covenant on

Civil and Political Rights'declares that third-generation rights ought to tmtguted:

In those States in which ethnic, religious or lirsgje minorities exist, persons
belonging to such minorities shall not be deniearight, in community with
the other members of their group, to enjoy theinawlture, to profess and
practice their own religion, or to use their owmdaage (United Nations
1966b, Art.27).

In our day, the study of human rights has largagroundertaken from an interdisciplinary
perspective. Experts in varied fields such as gbidy, law, political science and sociology
have all contributed to it. Among the varied apjpiess to the justifications of human rights
are pragmatic agreement, moral intuitionism, oygrllag consensus, and cross-cultural
dialogue (Twiss 2004). Furthermore, while nongowsntal organizations have been at the
forefront of human rights education, scholars haeglected the increased activism of states,
especially national human rights commissions (Qaade2005). Wotipka and Tsutsui (2008)
argue that normative pressure from internationaletp, along with historical contingencies
during the Cold War, encouraged many states téyratiernational human rights treaties.
They urge that normative pressure and imitatiorehasen important factors shaping states’

decisions to ratify international human rights ties
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Thus we see that current human rights discourse bes informed by a range of

perspectives, including ancient Greek and modemofaan thought on rationality as the
distinguishing characteristic of the human beind an the existence of natural rights, the
Judeo-Christian doctrine of the human being’s uaigass by virtue of being made in the
image of God, neo-Darwinist thought on the humaimdeas the most evolved species that
can take charge of its further positive transforamgtand the growing influence of the United
Nations in shaping current human rights discouM& next examine Odera Oruka’'s

conception of the foundation of human rights.

Odera Oruka’s Conception of the Foundation of HumanRights

Oruka was deeply concerned about the rampant gipeetrty in many African countries and
other regions previously under the yoke of Europealonialism, and viewed it as a human
rights issue. He was especially perturbed by tmepeat abuses of human rights in many
African countries, which he thought deserved taclked African Republics of Inhumanity
and Death (ARID) (Oruka 1997, 143).

Oruka had a passion for the total liberation ofampdvileged people all over the world. Even
his sage philosophy project was an attempt at niegt@ sense of dignity to the millions of
Africans whom Europe had consigned to an imagicangenital irrationality. In this regard,
he contended that there are individual indigenofrsc@ns who guide their thoughts and
judgment by the power of reason and inborn insigither than by the authority of the
communal consensus. He was convinced that if thegit of such individuals were put in
writing, it would form an interesting aspect of @nt African philosophical literature (Oruka
1990, 16-17). Indeed, he spent considerable tinekisg to make the thought of such
individuals available to academia, efforts thatnunlted in the publication oBage
Philosophy(see Oruka ed. 1991).

Furthermore, Oruka saw close connections amongyibeuman rights and the fulfillment of
basic human needs. According to him, we can onbakpof liberty with regard to an
individual in a society where he or she has, inalijuwith others in the said society, ability
and opportunity to satisfy his or her primary aedandary needs; or else that he or she (even
though lacking ability and opportunity) has all bisher primary and secondary needs met in
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the said society. The assumption here is that idevidual is a member of a society that
exercises authority over him or her, but also lmesesobligations towards him or her (Oruka
1991, 55-56).

Thus for Oruka the concept of human rights is ineably bound up with that of liberty, and
the two of them can only be defined in terms of idm@oving of obstacles to the meeting of
human needs. In this regard he asserts that “oneotaurvive if one is restricted in all
ways” (Oruka 1991, 86). He identifies six kinds lidiferties, namely, economic, political,
intellectual, cultural, religious and sexual - whitor him jointly constitute the complex
freedoms necessary in any social order whatever relsy be necessary, and all based on
human needs, and with economic liberty being b@asadl the rest (Oruka 1991, 67-84). What
is more, Oruka avers that in so far as all humangsehave qualitatively similar needs, the
formal meaning of liberty in terms of needs caneb&ablished as an objective truth (Oruka
1991, 87). He goes on to identify three basic 6ght

| wish to refer to the three basic rights (the tigto physical security, health
and subsistence) as “the inherent rights of persofisey are “inherent”
because, for any individual to be able to exerttigefunction of a person (the
function of being a capable moral agent), he negdsast the fulfilment of
these rights as a necessary condition. Whatevenayetake as the meaning of
the term “person,” there is a general agreementngnphilosophers that a
person must have characteristics which are additidga those qualities
sufficient for the definition of a human being,.j.a member ohomo sapiens
(Oruka 1997, 86).

Oruka is emphatic that the meeting of the threéchaseds that imply the three basic rights
constitutes the minimum that a human being muatraih order for him or her to function as

a person:

For all human beings to function with a significalg@gree of rationality and
self-awareness, they need a certain amount of gddysecurity, health care
and subsistence. Let us, for simplicity, refer s tminimum amount as the
human minimumBelow this minimum, one may still be human andealBut
one cannot successfully carry out the functiona aforal agent or engage in
creative activity.

Access to at least the human minimum is necessagn(if not sufficient) for
one to be rational and self-conscious. Withoutmgn is either a brute or a
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human vegetable; he loses the very minimum neceésiaa decent definition

of human being (Oruka 1997, 87).
He goes on to argue that since the right to theamuminimum is absolute, there is morally
no other right of persons which can justifiably goomise its enforcement. Its fulfilment is

the starting point for the exercise of any othghti(Oruka 1997, 88).

In A Theory of Justicelohn Rawls (1971) had proposed two principlgsisifce:

* The supreme principle of equal liberty for all, ithe only justification for any
limitation on an individual’s liberty being the gaateeing of equal liberty to others.

* The principle of difference in the distribution @fimary goods, with the only
justification for any differentiation being the pnotion of the welfare of the least
advantaged in society.

However, according to Oruka, Rawls’ principle offelience ought to take precedence over
that of liberty. This would ensure that the prideipf liberty is more than a formal
affirmation, since the material well-being of céirs is pivotal to their ability to make real
choices regarding various facets of their livesukar (1997, 120) asserts that in Rawls’
theory, the egalitarian principles or expressiong @&nly formal, not substantive,
requirements. By this he means that the equalitymweated does not directly and positively
govern the day-to-day interaction of individualsthin a polity, because the differences
allowed by a capitalist economy such as the onel|RRamvisages override any such

influence:

Generally, Rawls considers political liberty (thght to vote and stand for
public office, freedom of speech and assembly) ameéllectual liberty

(freedom of thought and conscience) to be moredorehtal than economic
equality and social welfare. But in a society whtte majority are illiterate
and there is widespread poverty, political andlietéual liberties are luxuries.
The people either do not understand them, or theye mo motivation to
exercise them. Poverty-stricken people want bread,freedom of thought
and speech. Neither do they care about the rigkibte and stand for public
office, unless this is clearly explained to them tarms of their social
frustration. Otherwise, a potential voter wouldilyasell his voting card for a
loaf of bread or a small sum of money. What theamigj of semi-literate and
poverty-stricken people want is not liberty as “a@lgtreedom”. What they
want is “the worth of liberty”. .... Such people lofay economic equality, not
for the materially valueless political democracyka 1997, 123).

The purpose of the proposed reorganisation is liaga the egalitarian element in Rawls’
theory and to make it serve the aims of ensuricgramunitarian social order (Oruka 1997,
124).
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In a manner reminiscent of Oruka’'s emphasis onlitile between basic rights and basic
needs, Wiredu (1996, 34-41) contends that ethicana have a biologic basis, as they
contribute to the survival of human groups, anchomankind in general. Wiredu further
contends that there are connections among ourdbgpistemic and ethical norms with our
situation as organisms in necessary interactiom wie environment and with our kind,

illustrating the fact that we are a part of “nature

In the African struggle against single party diotahips from the late 1980’s, a major point
of contention among scholars was the kind of deamcthe continent needed. On the one
hand, some like Kibwana (1990) vouched for libetamocracy as espoused by classical
Western political theory. On the other hand, solmekers saw both multipartism and one-
party systems of government as versions of Weslibaral democracy, and therefore
inapplicable to the unique socio-economic condgioncontemporary Africa. Consequently,
they argued for social democracy in place of libdeamocracy. Thus Ake (1996) advocated a
form of democracy that places emphasis on congp@itcal, social and economic rights, as
opposed to liberal democracy which emphasizesadigtolitical entitlements. Similarly, for
Mafeje (2002), social democracy in Africa meanspiactice, that over and above the civil
liberties championed by liberal democracy, citizegsvirtue of belonging will be entitled to
decent livelihood and access to productive ressui©@euka (1991, 1997) presents arguments

for social democracy very similar to those of AK8Y6) and Mafeje (2002).

With regard to the question of global poverty, Gawkas very clear in his mind that it was a
moral issue. He distinguished between “positiveneaaics” and “normative economics”:
“The former is economics as a pure empirical s@enith its own laws and methods which
are best known to the experts and professionalaumts, while the latter presupposes the
existence and findings of positive economics butves to utilise such findings for
recommending ethically appropriate actions andéienal reorganisation and redistribution
of resources” (Oruka 1997, 81). He pointed out timatnative economics is often referred to
as welfare economics, and went on to assert tiawajh philosophers may be too ignorant
or innocent concerning matters of positive econsiticey definitely should have something
important to say concerning matters of welfare eooins: “Experts in economics should not
close the door to the non-experts, for the subgdbo important in the everyday life of

everybody to be left simply to the monopoly of twperts” (Oruka 1997, 81). For Oruka, the
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issue of foreign aid falls within the field of noative economics. Among the problems of
normative economics are ethical questions concgrmatters of the legitimate acquisition

and transfer of wealth, as well as the rectifigaitd past and present moral injustices (Oruka
1997, 82).

Prof. Oruka was extremely unhappy with the fact theernational practice exalts the view

that every state has the right to ensure its ovasegwation. This view, explained Oruka,

implies two principles, namely, the principle ofritrial sovereignty (that states have the
right to use their possessions in whatever way feeyfit without external interference), and

the corollary principle of national supererogatitimat states are not dutybound to alleviate
the suffering of people in other states, so thahaly do so it is purely out of magnanimity

deserving of gratitude, and that the assistingesthtive the right to dictate the terms of their
assistance) (Oruka 1997, 82, 90).

Oruka went on to point out that as things stoothgles that justify aid or loans from rich

nations boil down to the following three: (1) tl@avl of international trade, (2) the principle of
historical rectification and (3) the maxim of chgriNevertheless, all the three principles do
not need to be presupposed in any one case of ai@ raiding another (Oruka 1997, 83).
However, for him, none of the three principles were all of them together is an adequate
ethical rationale for global justice in our timee Helieved that what we need is a principle
that would form a base for an ethics that can leelpure the practice of global justice, as
contrasted with international justice, among thlealnitants of the globe regardless of the
guestion of racial or geographical origins andtpl affiliations (Oruka 1997, 84). He went

on to state:

We need a principle which would makeeithically obligatoryfor affluent
nations to aid poor ones as an unqualified morgt fiw humanity, and for the
latter to receive such aid without feeling a sewisself-pity Such a principle
would also help to invalidate the use of “natiomsalpererogation” in the
relations between nations without thereby discireglithe principle of national
sovereignty and the equality of nations. It shoalsb be a principle from
which any nation (however independent) that tredts citizens as
“subhumans” would legitimately call fdrumaneexternal interference in her
internal affairs (Oruka 1997, 84).
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Oruka Proposes that the right to a human minimunhesbasis for a justified demand by
anybody that the world (not just his or her soqidigs the duty to ensure that he or she is not
denied a chance to live a basically healthy lifeg ahould he or she find himself or herself in
a situation denying him or her this right, he oe shill be tempted to disown himself or
herself as a moral agent; and if he or she doss titee world will have no adequate moral
ground for expecting him or her to abide by anybeldg’s right to anything, including even
those rights that are protected by the principletafitorial sovereignty and national
supererogation (Oruka 1997, 88). In sum, for Orthleafoundation of human rights is the
imperative to secure for all human beings condgitimat enable them to attain the human

minimum.

Critique of Oruka’s Account of the Foundation of Human Rights

Oruka’s account of the foundation of human rigtais be commended on at least two counts.

First, Oruka accurately observed the fact that rights @ily meaningful if they can be
enjoyed. This simple point seems to have escapedaaenowned Western liberal theorists,
not least John Rawls, who, in lAsTheory of Justic€l971) asserted that equal freedom for
all took precedence over the need to address therialaneeds of citizens. The typical
freedoms of the individual espoused by Westererdiism, such as freedom of movement,
freedom of assembly, freedom of expression anddfm@eto run for office are next to
meaningless for the masses of poor people livinghject poverty in many countries. For
example, to tell Kenyans that any of them can lesiBent of their republic when ascendancy
to that coveted position heavily depends on a messmwnership of vast financial resources
is to feed them with an illusion. Oruka thereforada the commendable recommendation
that Rawls’ cardinal principles of liberty and @ifénce be rearranged to have the latter take
precedence over the former. Furthermore, the adgqufaa needs-based definition of rights
as espoused by Oruka seems to be supportable bgs&deration of the fact that it is our
collective existence that gives rise to the netgdsir the limitation of the individual’'s
actions. For instance, an individual's freedomitg st the top of his or her voice at midnight
is limited by his or her neighbours’ need for ungtibed sleep (Oduor 2012, 374).

Nevertheless, we must not exaggerate the novel@roka’'s needs-based account of human
rights, because it is in line with a long Westenadition, which Abraham Maslow (1943)
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expressed in terms of a hierarchy of needs. Thugvbed (2004, 296) writes that “The
attraction of a needs-based theory of social jasscthat it addresses the most fundamental
requirements of the human condition. Such a theaoepts as a moral imperative that all
people are entitled to the satisfaction of basedsebecause, quite simply, worthwhile human

existence would otherwise be impossible.”

Second Oruka plausibly argued against a charity modefooéign aid. He saw that our
common humanity is a more sound basis for allewathe plight of any of us. Perhaps
nowhere has this fact been as well demonstrated #ee area of public health, where the
West has come to deeply appreciate the need tootdhé spread of killer diseases such as
Ebola and HIV-Aids in poorer countries in orderetthance the health of the populations of
the Western countries.

However, Oruka’s account of the foundation of humghts can be faulted on at least seven

grounds.

First, there is some inconsistency in Oruka’s assettiahthe right to subsistence, health and
security are absolute, while also insisting thas difficult to formulate a universal theory of
social justice, which, to be relevant, needs toetakto account the level of economic
advancement, historical traditions and experieand,ideological realities of the societies for
which it is meant. For Oruka it is precisely théaetors that would dictate what the people
regard or ought to treat as primary goods and foneafdal rights in any society which they
must want to have whatever else they may want @a897, 115 ff.). It is difficult to see
why the absolute rights to subsistence, healthsaedrity could not be a basis for a model of

social justice that is relevant to any society.

Secongwhile Oruka’s idea of the human minimum seemadequately address the question
of the moral responsibilities of individuals anctigbies towards the poor at the global level,
it is faced by at least one formidable shortcommaynely, subjectivity. This is due to the fact
that it is pegged on the idea that there is a tyualfilife that is distinctively human. This idea
must surely rely on the kind of life that Oruka méssed in the world in which he lived not
only in Kenya, but also in the various countriesmoich he travelled. However, what our
generation or culture considers to be basic talg ttuman existence might be regarded as

sheer luxury by a different generation or cultdfer example, while a New Yorker might
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consider a washing machine to be crucial to attgim human minimum, a peasant in
Ugenya in the Western part of Kenya might not elveraware of the existence of washing
machines. It then remains a matter of opinion awhat is really entailed by the human

minimum.

Third, to tell wealthy individuals and states that thamly obligation towards the world’s
destitute masses is to aid them to attain the humiammum is tantamount to telling them
that once that meager objective is achieved, thaylige in as much opulence as their purses
enable them. For example, this would imply thatoag) as the rich can ensure that all poor
Kenyan children have food, basic schooling and rigcuhe rich would have adequately
fulfilled their moral obligations to the poor. Th@uble with this approach is that those who
barely live at the level of the human minimum ag hkely to compete adequately in a
world where others enjoy far better nutrition, eatien and security, not to mention the many
other things that they can afford. The debate iny@eabout the intake into national schools
of children who attended high quality privately spored schools, and who therefore easily
performed better than their counterparts in poéutyded public schools is a case in point.
One wonders why Oruka did not address the systeauises of rampant poverty and gaping

inequalities rather than restrict himself to thediconcept of the human minimum.

Fourth, Oruka seemed to be considerably oblivious to @nde concerns of some human
rights theorists - that the West presents humahtsigs being universal when they are
actually an outgrowth of a particularistic Westaudture. Pagden (2003) argues that the
concept of human rights is a development of therftion of natural rights, and that the
modern understanding of natural rights evolvedhia tontext of the European struggle to
legitimize its overseas empires. The French Reimiuthanged this by, in effect, linking
human rights to the idea of citizenship. Human tgglvere thus tied not only to a specific
ethical-legal code, but also implicitly to a paulEr kind of political system, both of
inescapably European origin. In both cases, howdeaing employed was an underlying idea
of universality whose origins are to be found ia tBreek and Roman idea of a common law
for all humanity. Pagden ends by arguing that femt human rights against its non-Western
critics, one must be aware of the genealogy ofctirecept, and then be prepared to endorse
an essentially Western European understanding af ivmeans to be human.
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Fifth, Oruka did not seem to be concerned about theimwayhich Western countries have
actually used the human rights agenda for their owerests. For example, during the Cold
War, heavy-handed African leaders such as Mobute S&ko of Congo and Id Amin of
Uganda enjoyed robust support from Western powecsase they professed to be “anti-
Communist”, while more humane African leaders sashlulius Nyerere of Tanzania and
Kenneth Kaunda of Zambia were frustrated for ndinsitting to the Western agenda. At the
height of the Cold War, Falk (1981, 4) noted thia human rights agenda was being
manipulated by various Western elites with vestedrests of one kind or another. He noted
that there were two sides of this issue - the tjgsliof invisibility” (where the West pretended
not to see the gross violations of human rightstaies allied to them), and the “politics of
supervisibility” (where the West used charges ofations of human rights as a weapon against
states in which they wished to bring down certagimes). This observation strikes resonance
with the situation in East Africa in the early 189Where the West pressurized Daniel arap Moi
in Kenya to adopt multipartism, while happily sugpw Yoweri Museveni in Uganda despite

his one-party system camouflaged as a “no-partgsy’s

Sixth in relating basic rights to humankind’s biolodicgeeds, it is evident that Oruka
subscribed to a materialist worldview. The mostelydaccepted biological, and therefore
materialist, account of human rights is neo-Darsnmi which we briefly outlined in the

second section of this paper. Oruka evidently sitesd to this worldview, since he happily
referred to human beings Bemo sapiensyet an neo-Darwinist account of ethics in general
and human rights in particular, must encounteragerthallenges. The most immediate
challenge is the one, first highlighted by Davidnk) of deriving a moral value from a
factual statement. This is often referred to as‘k@®ught” problem. Hume discusses it in

book Ill, part I, section | of his world Treatise of Human Natu(&739):

In every system of morality, which | have hitherteet with, | have always
remarked, that the author proceeds for some timthenordinary ways of
reasoning, and establishes the being of a God, akes observations
concerning human affairs; when all of a sudden Isanprised to find, that
instead of the usual copulations of propositiogsandis not | meet with no
proposition that is not connected with @amght or anought not This change
is imperceptible; but is however, of the last capusnce. For as thsught or
ought not expresses some new relation or affirmation,rnésessary that it
should be observed and explained; and at the sameethat a reason should
be given; for what seems altogether inconceivaiey this new relation can
be a deduction from others, which are entirelyedléht from it. But as authors
do not commonly use this precaution, | shall presdonrecommend it to the
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readers; and am persuaded, that this small attentimuld subvert all the
vulgar systems of morality, and let us see, that dfstinction of vice and
virtue is not founded merely on the relations ofects, nor is perceived by
reason (see Hume 2010).

Neo-darwinist evolutionism purports to be descvipti to accurately report the state of
affairs in the physical realm. However, moral valuare prescriptive - they seek to
recommend certain courses of action. Following Huoree could ask how, for example,

Oruka moves from the bare fact that people livimghject poverty do not have the ability to
enjoy their civic rights to the conclusion that &lliman beings who are endowed with
abundant material resources ought to ensure thegttzon the so-called “human minimum?.

While several neo-Darwinist evolutionist ethicisi@ve sought to respond to the “Is-Ought”
problem (see for examples Searle 1964; Richard§;19&ber 1988; Thompson 1995), Oruka
presents his biological account of the basis ofdrunights as though the “Is-Ought” problem
does not exist. G.E. Moore’s open question argumaentvhich he seeks to show that to
equate moral values with physical attributes iscoonmit the naturalistic fallacy, is also

relevant in this regard. Moore contended that itMddoe fallacious to explain that which is

goodreductively, in terms of natural properties sush'@easant” or "desirable” (see Moore
1903).

Further shortcomings associated with neo-Darwienstiutionary ethics include the problem
of altruism in a framework in which organisms conep®r food and for opportunities to pass
on their genes, the apparently deterministic natirevolutionary ethics which seems to
preclude the place of free will, and the dangethef misuse of biological knowledge in the
name of ethics, as happened with Hitler's so-calledgenics”. Yet Oruka seemed to
expound his views on a neo-Darwinist biologicaleatation of ethics in general, and of

human rights in particular, without taking cognizarof these difficulties.

It will be recalled that irBeyond Good and EyiFriedrich Nietzsche, who firmly believed in
Darwinist evolutionism, challenged the view thatrdoation of the weak by the strong is
universally objectionable from a moral point of wieln line with Darwin’s idea of natural
selection, he was convinced that living things @d¢ Imave inherent compassion, but rather
aim to express their “will to power”. He actuallyemt as far as denying that there is a

universal morality applicable to all human beingsr him, there is a series of moralities in a
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hierarchy, each one suitable for people in spesiicial roles. From his perspective, the idea
of wealthy persons and states being morally ol#idj&ab raise every human being to the level
of the human minimum is the kind of morality adviechby the weak in a bid to restrain the
strong. Indeed, in an environment of “survival foe fittest”, Nietzsche’s outlook seems
easier to infer than Oruka’s. From such a perspecthe weak are naturally weeded out by
the strong. Yet Oruka does not tell his readery W thinks his moral principle of the

human minimum can be supported from an evolutiqgresspective

Seventhand finally, Oruka’s naturalistic account of huntaghts raises a pertinent question,
namely, that of the feature that distinguishes huim@ings from all other beings and infers
unparalleled dignity to them. One possible answethis question is the Judeo-Christian
teaching that human beings are made in the imagéaaf, but Oruka did not base his
philosophical reflections on human rights on tl@aching. Similarly, the deistic doctrine of
natural rights as postulated by Aristotle and Jbboke among others was not appealing to
him. Furthermore, while Aristotle and Kant mighplketo this question by pointing to the
human person’s rationality, evolutionists wouldlyefhat reason is merely a function of a
more evolved brain, and that the higher primate® axhibit a tendency towards this
capability (see for examples Leakey and Lewin 1908992). Indeed, if the human being is
merely a highly developed primate, it is difficalht to see all the talk about human dignity as
nothing more than the egocentric chattehomo sapiensYet Oruka insists that no human
individual ought to be abandoned below the humanimmim. Indeed, the very idea of an
evolving universe suggests that even the conceptiofan rights is evolving, which further
suggests that Oruka’s claim that basic rights &isolate is itself not absolute. Yet Oruka,
like most of us, would be unwilling to abandon fdea of human dignity and the human
rights that are implied by it. For this reason,réhés need for further reflection on the
philosophical foundation of human dignity, a quastwhich necessarily touches on the more
basic issue of the worldview from which a philosepbperates. Discussing the question of

worldviews, James W. Sire writes:

The crucial questions, ..., to ask of a worldview, drew does it explain the

fact that human beings think but think haltinglyyé but hate too, are creative
but also destructive, wise but often foolish, and@th? What explains our
longing for truth or personal fulfillment? Why jdeasure as we know it now
rarely enough to satisfy completely? Why do weallguwvant more - more

money, more love, more ecstasy? How do we exmamhuman refusal to

operate in an amoral fashion?
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These are, of course, huge questions. But thah#é a worldview is for - to
answer such questions or at least provide the framewithin which such
guestions can be answered (Sire 1988, 216).

Conclusion

Prof. H. Odera Oruka undertook his philosophicdllections on human rights against the
backdrop of the realities of African populationsl seeling from the devastating effects of
colonialism and the ravages of poor governancéeir so-called independent countries. His
account of the foundation of human rights conteousignificantly to the domestication of
human rights discourse in present day Africa. Havein view of its shortcomings, there is
need for further philosophical reflection with @wi to determining if it ought to be refined or

abandoned.
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